Brawner et al v. Scott County, Tennessee et al (JRG1) Doc. 201

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

TAMMY M. BRAWNER and GREGORY
BRAWNER,

Plaintiffs,

SCOTT COUNTY, TENNESSEE,

)
)
)
)
V. ) No. 3:172V-00108JRGHBG
)
)
)
Defendant. )

MEMORANDUM OPINION AND ORDER

This matter is before the Counh Defendant Scott County, Tennessee’s, motion for
judgment as a matter of lammder Federal Rule of Civil Procedure 50(a). For the reasons herein,
and for the reasons that the Court has already explamdide record at trial, it will grant Scott
County’s motion.

l. BACKGROUND

On May 7, 2019, the Court began a jury trial in this case, in which Plaintiff Tammy
Brawner—a former pretrial detainee at the Scott County—3aihintained that she suffered
multiple seizures at the jail and that the jail's correctional officers, in resporiser teeizures,
tased her and did not provide her with adequate medical care. More specificallypstiet br
threeclaims against Scott County: (1) a municipability claim under42 U.S.C. § 1983 for the
violation of her Eighth Amendment right to adequate io&dctare; (2)a municipal liability claim
under42 U.S.C. § 1983or theviolation of her Fourteenth Amendment right to be free from
excessive forgeand (3) anegligence kaim under theTennessedsovernmentalTort Liability
Act (“TGTLA"), 8§ 2920-101et seqln addition, her husband, Gregory Brawner, brought a claim

under Tennessee law for loss of consortium.
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On the eve of trial, the parties, under Federal Rule of Civil Procedure 41(afiil)(A)
stipulated to the dismissal all theindividual defendants-six correctionabfficerswho had been
in Scott Countis employment[Stipulationof Dismissal, Doc. 182, df]. Duringtrial, the parties
agreed to the dismissal Mrs. Brawner’s negligence claim and to the dismissal of her husband’s
claim for loss of consortium, leaving Mrs. Brawner’s two municipal liabiliggnes as the lone
claims for the jury’s deliberatio

In making her case at trial, Mrs. Brawrmemtendedhat offices—unspecified officers-
tased her in the leg while she was incarcerated in Scott County Jail and afteredidence
photos that show puncture marks in her leg. [Trial Exs. 16(a), 16(b)addition, Mr. Brawner
testified that Mrs. Brawner once told him that an officer or officers thsedh the leg, but his
testimony was hearsay, and the Court instructed the jury not to consider it. dadmeBralso
introduced into evidence Mrs. Brawnennedicalrecords, whichstak: “[S]he was in the jail
backin July for failure to appear in court, when sheatsth having seizures. . .[B]ut the cops
thought she was faking and tazpsic] her[.]” [Trial Ex. 9, at 2]. Next,as to her claim for
inadequate medal care, Mrs. Brawner presented into evidence Scott County’'s “Policy and
Procedure Manual for Jail Health and Services.” [Trial Ex. 12]. Under thisyptdiach inmate
is supposed to receive a full physical examination, including ‘an inquiry into meufisatind
special health requirements,” “within fourteen [14] days of booking[.]” [FinatriateOrder,

Doc. 155, at 7].

YIncidentally, Jesse C. Haggerty, lll, M.D., testified that the mark#lien Brawner’s legs could have been
taser marks but also could have been meth sores, though the Court @ieigiothis evidence and consider it as a
basis for enteringudgment as a matter of laagainst Mrs. Brawner.
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At the close oMrs. Brawner’s evidence, Scott County movedjalgment as a matter of
law pursuant tdrule 50(a). As to Mrs. Brawner’s claim fora@ssive force, Scott County argued
that she introduced no evidence that an officer tased her or that a patteniasftasings had
occurred in Scott County Jail. As to Mrs. Brawner’s claim for inadequatiical care, Scott
County insisted that she did not present evidence of deliberate indifference andekatdrece—
at best—sufficed to show negligence. In response to Scott County’s motigadgment as a
matter @ law, theCourt engaged in a lengthy discussion with Mrs. Brawner’s counsel, requesting
clarification regarding the precise contours of Mrs. Brawner’s § 1983 claims:

The Court You're arguing in the first instance that there is thigiag policy, and

that policy in and of itself as applied to Tammy Brawner resulted in deliberate

indifference to her medical needs, serious medical need.

Mrs. Brawner’s Counsel: Correct.

The Court: That's one argument.

Mrs. Brawner’s Counsel: That's one of them.

The Court: What is your failure to train argument?

Mrs. Brawner’s Counsel: The failure to train is going back to this: had they properly

trained [Captain Glynndara Tucker, who perfornved. Brawner’s intake and did

not alert the jail's nurse to Mrs. Brawner’'s medications] and all the staffhan w

the actual policy should have been, they wouldn’t have had this problem, but they

don’t do that.

[Trial Tr. (on file with the Court)].
Mrs. Brawner also appeared to argue that Scott County has a policy of not permitting

pretrial detainees to receive controlled substances, even if a doctor has @detbanh, and that

this policy caused her to receive inadequate medical care:



Mrs. Brawner’s Counsel: Your Honor, let me make a few points if | may, okay, the
14-day holding pattern policy, one. Two, no controlled substances in the jail. [Dr.]
Haggerty blasted that. That's a big problem. That’s a big problem.

[Id.]. Along these lies, Dr. Haggerty did indeed express disapproval of this policy during his

testimony:

Mrs. Brawner’'s Counsel: There’s been some argument already in this case, and
there’s been a stipulation to the effect that the county, Scott County, just doesn’t
provide controlled substances in the jail. Do you have an opinion on that?

Dr. Haggerty: Yes, sir. | have a strong opinion on that, and | have to answer a
guestion with a question: why wouldn’t you? The patient has a medical problem.
The patient’s prescribed medtions. They're controlled substances, so why would
you not provide them?

[Id.]. Mrs. Brawner, however, acknowledged that she presented no evidence damgrisiaa

these policies or their implementation resulted in a pattern of similar constituts@induct

in Scott County Jail:

[d.].

The Court: One of the ways to establish an inadequate training claim is todeed
show a pattern of comparable constitutional violations. Thereévigence of that
here, is there?

Mrs. Brawner’s Counsel: No, Your Honor.

After hearing and carefully considering the parties’ arguments, the Galig granted

Scott County’s motion as to both of Mrs. Brawner’s § 1983 claims and stated dag@amsthe

record. The Court found that Mrs. Brawner failed to pressgdlly sufficientevidence of any

individual officer's use of a taser on Mrs. Brawner or evidence of surrounding stanices

thatwould permit a reasonable jury to conclude that an officer's use of force wativaye

unreasonable. The Court also noted that Mrs. Brawner failed to introduce agryoevad a pattern
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of similar constitutional violations arising from the use of a taser on other poita@nees or
inmates in Scott County Jail.

Next, inaddressing Mrs. Brawner’s claim for inadequate medica, ¢he Court found
no evidence showing that any individual officer was deliberately indifferentre Brawner’'s
medical needs. At most, Mrs. Brawner’s evidence met the standard for a meg/lojgm but not
the standard for deliberate indifference. Twurt also stated that the record, for this claim, too,
was without evidence of a pattern of prior constitutional violatienamely violations relating
to any individual officer’s failure to amuately tend to the serious medical needs of a pretrial
detaineesuffering seizures. After enterints verdict from the bench, the Court informed the

parties that it would issue this written opinion.

[I.  LEGAL STANDARD

Rule 50(a) authorizes a court to grant a defendant’s motigandgment as a matter of
law during a jury trial if the plaintiff (1) “has been fully heard on an issaref (2) “a reasonable
jury would not have a legally sufficient evidentiary basis to findHer[plaintiff] on that issue.”
Fed. R. Civ. P. 50(a)(1). If reasonable jurors, however, could draw different conclinsiartbe
plaintiff's evidence judgment as a matter of law improper.Anderson vLiberty Lobby, Inc.
477U.S. 242, 250851 (1986) Rule 50(a)s legal standarimirrors” the standard that governs
summary judgmentd. at 250. “[T]he judge’s function is not himself to weigh the evidence and
determine the truth of the matter but to determine whether there is a genuinerissak’fml. at

249.



[11. ANALYSIS

Section 1983 permits a claim for damagesagainst“[e]very personwho, undercolor
of [statelaw], subjectspr causedo besubjectedanycitizen of theUnited Statesor other person
within thejurisdictionthereofto the deprivation oanyrights, privileges,or immunities secured
by the Constitution and laws.” 42 U.S.C. § 1983. Because8 1983 has“a ‘color of law’
requirement,”a defendantan be liable “only if statelaw, whether provided by statute or
judicially implied, empowershim with somelegal obligationto act.” Doev. Claiborne County
103 F.3d 495, 5126th Cir. 1996) (citation omitted). A claimunder § 1983hereforeconsists of
two elementsthedefendan{1) must deprive theplaintiff of eithera constitutional or &ederal
statutoryright and (2) must deprive theplaintiff of one oftheserights while actingunder color
of statelaw (i.e.,stateaction).ld. at511."Absenteitherelementasection1983claimwill notlie.”
Christyv. Randlett 932 F.2d 502,504 (6th Cir. 1991).

A violation of a constitutional oifederal statutoryright is a prerequisiteo liability
under § 1983%ecause§ 1983“does not confer substantiverights” on aplaintiff; rather,it is
merely a conduitthroughwhich a plaintiff may suea defendanto “vindicate rights conferreal
by the Constitution orlaws of the United States.” Aldini v. Johnson 609 F.3d 858, 8646th
Cir. 2010); see Graham v. Conner490 U.S. 386, 3934 (1989)(“As we have said many
times,§ 1983 ‘is not itself a source of substantive rights,” but merely providesethod for
vindicating federal rights elsewhere conferred.” (quotation om)ttédihe first inquiry in any
§ 1983suit’ is therefore “to isolate the precise constitutional violation witiiclv [the defendant]

is charged[.]”Baker v. McCollan 443 U.S. 137, 14@1979); see Graham490 U.S. at 394



(“[Alnalysis begins by identifying the specific constitutional rigtiegedly infringed by the
challenged application of force.” (citation and footnote omitted)).

Under the Eighth Amendmeriwhich prohibits “cruel andinusual punishments,” U.S.
Const. amend. VIII, or the “unnecessary and wanton infliction of p#ifiitley v. Albers475
U.S. 312, 319 (1986) (quotation omitted)irs. Brawnerhad a constitutional right to adequate
medical careas a pretrial detainga Scott County JailBlackmorev. Kalamazoo County390
F.3d 890, 895(6th Cir. 2004).In addition, under the Fourteenth Amendment, she had a
constitutional right to bdree from excessive force as a pretrial detainee in Scathtg@dail.

Learyv. Livingston County528 F.3d 438, 443 (6th Cir. 2008

A. Municipal Liability under the Eighth Amendment: Questions of Law

Under 8§ 1983, “[a] municipality or othéycalgovernment may bdable. . . if the
governmental body itselubjects’ a person to aggrivation of rightsor ‘causes’ a person ‘to be
subjected’ to such deprivationConnick v. Thompso®63 U.S51, 60 (2011) (quoting 42 U.S.C.
§ 1983)(citing Monell v. N.Y.C. Dep’t oBoc.Servs, 436 U.S. 658, 692 (1978) (Powell, J.,
concurring))). In other words, “the plaintiff must establish that: (1) the pgRsntiarm was
causedy a constitutional violation; and (2) the city was responsible for that violatBpears
v.Ruth 589 F.3d249,256 (6th Cir. 2009]citation omitted);seeMiller v. SanilacCounty 606
F.3d 240, 25455 (6th Cir.2010) (“To succeed on a municipal liabiligtaim, a plaintiff must
establish that his or her constitutional rights were violated and that a policystomcof the

municipality was the ‘moving force’ behind the deprivation of the plaintiff's aght



1. An Individual Officer’s Violation of a Constitutional Right

As a basis for enteringudgment as a matter of laagainst Mrs. Brawner, the Court
informed the partie that, under the first element, Mrs. Brawner had to present evidence showing
that an individual officer had violated her right to adequate medical care. Mrgn&r, however,
has maintained that “[a] municipality’s liability is not contam upon a finding of individual
liability” [Pl.’s Proposed Jury Instructions, Doc. 168,3], and that therefore she had need
during trial topresentany evidence of an individual officer’s violation of her right to adequate
medical care, [Trial Tr.]. Tgupport her position, she oes a sentence froWinkler v. Madison
County 893F.3d 877 (6th Cir. 2018), a recent Sixth Circuit opinion: “A municipality also may be
liable even when théndividual government actor is exonerated, including where municipal
liability is based on thactions of individual government actors other than thdse are named
as parties.”Pl’s Proposed Jury Instructiom$3 (quotingid. at 900)].

But “individual liability,” as Mrs. Brawner phrases it, was never at issue in this-case
afterall, before trial, she agreed to dismithe individual officers.Ifl. (emphasis added)]. The
issue at trial was whether the record contained proof that an officer cochmttendividual
violation, in satisfaction of thérst requirement for mugipal liability—the requirement that “the
plaintiff must establish that: (1) the plaintiff's harm was caused by a constitutiotetion.”
Spears589 F.3dat 256 (citation omitted). InWatkins v. City bBattle Creek 273 F.3d 682 (6th
Cir. 2001), the Sixth Circuit touched on the importance, if not the necessity, timativadual
officer’s violation of a constitutional right has to a municipal liability claifhind constitutional
violationby the individual defendants is established, the municipal defendants cannot be held

liable under § 1983 Id. at 687 (citingCity of Los Angeles v. Helle475 U.S.796, 799 (1986))
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see Heller 475 U.S. at 99 (“If a person has suffered no constitutional injatyhe hands of the
individual police officer, the fact that the departmental regulations mightanakierizedthe use
of constitutionally excessive force is quite beside the point.”).

The district courts in this circuit, including this Court, have reguladwed his statement
from Watkinsas authorityto dismiss municipal liability claims whem plaintiff has noshown
thatan individual officer of the municipality committed a constitutional violatiSee, e.g.
Wheeler v. GraveCounty No. 5:17CV-38-TBR, 2019 WL 1320506, at *8N.D. Ky. Mar. 22,
2019) (“In finding that no excessive force occurred, the Court must also consedliemiiys
[Plaintiff's] remaining Fourth Amendment claims against Graves County . . . for failure to
properlytrain their lawenforcement officers. Contrary to Plaintiff's assertion othee, it is well
settled law that ‘[i]f no constitutional violation by the individual defendantssiablished, the
municipal defendants cannot be held liable under § 1983.”” (quutiaidsins 273 F.3d at 687));
ABCDE Operating, LLC v. City of Detro254 F. Sipp. 3d 931, 958 (E.D. Mich. 2017) (“To the
extent that the individual Defendant officers did not violate Plaintiff's Fourthn&iment rights,
the Defendant City likewise cannot be held liable.” (citiNgtking 273 F.3dat 687));Flinn v.
Blackwood No. 3:08-CV-218, 2009 WL 803732, at *2 (E.D. Tenn. M2B, 2009) (“Since the
undisputed facts compel a finding that plaintiff has failed to state a clainsagaerofficers, the
City of Rockwood cannot be liable to the plaintiff under § 1983” (citivigtking 273 F.3d at
687)).

And the Sixth Circuit itsel-as recently as six daygyo, in an unpublished opinion that
succeedellvVinkle—invokedWatkinsto affirm a district court’s dismissal of a municipality claim

after determining that the plaintiff lacked cognizable claims against the individicdrefSee
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Williamsv. City of ChattanoogaNo. 185516, 2019 WL 2145649, at {6th Cir. May 15, 2019
(“[B]ecause we find that the Officersddnot violate [Plaintiffs] Fourth Amendment rights, we
likewise conadlide thatthe Cty cannot be subject to muipal liability.” (citing Watkins, 273
F.3dat 687)) seealso Green v. City of Southfield’59 F. App’x 410, 413 (6th Cir. 2018)
(“Becausewe find that [Plaintiff's] constitutional claims against the individual defetslare
untimely, Count II, which was lodged against the City of Southfialast be dismissed.” (citing
Watkins 273 F.3d at 687)). The Sixth Circuit also appeared to show fidelidtkinsin at
leastone published opiniorSee Ford v. County of Grand Travers85 F.3d 483, 49(6th Cir.
2008) (“[T]he verdict form should not have been structured in a way that permittgdthe
make findings relating to the liability of the municipalibgfore, and entirely independeuit
the findings regarding the individual officials.But see Epps v. Lauderdale Coyrt$ F. App’x
332, 334 (6th Cir. 2002) (Cole, Jr., J., concurring) (“I reledler to prohibit municipal liability
only when the victim suffers naaostitutional injury at all, not when the victim fails to trace that
constitutional injury to an individual police officer.” (citation omitted)

But again, Mrs. Brawnercircumnavigating tese cases and relying Bvinkle—argues
that “[a] municipality’s liability is not contingent upon a finding of individual liabjli’ driving
this Court to addresgvinkler head on and to determine whether it contains any grist for her
position. [Final Pretrial Order at 3]. It does not.Winkler, the Sixth @cuit expressly stated
thatit declined to decide whether the absence of an individual officer's constitutiondloriola
upends a municipal liability claim{W]e need not decidehether, under our court’s precedent,
a municipality’s liability under 8 1983 is always contingent on a finding that an individual

defendant is liable for having committed a constitutional violatid¥irikler, 893 F.3cat 901.
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Any reliance that Mrs. Brawner placea Winkleris therefore not steeped in precedential value
but in dicta. And more importantly, the Sixth Circuit,Winkler, never renounced the statement
in question fromWatkins observing only that this statement “might” have a “narrower”
application depending die circumstance#cluding the constitutionaliolation at issueld. at
900-01. This language makes a departure fiiatsonsound like the exception rather than the
norm. The question is when and how this exception might apply.

Along these lines, dtice William J. Brennan on@rgued in a concurring opinion, that
the Supreme Court has “[n]ever doubted that a single decision of apcipsrly constituted
legislative body is a municipal act capable of subjecting the city to liabil@jty of St.Louis v.
Praprotnik 485 U.S. 112, 138 (1988) (Brennan, J., concurring) (cKiegport vFact Concerts,
Inc., 453 U.S. 2471981); Owen v. City of Indepelence 445 U.S. 622 (1980))). INewport
themunicipality was liable under § 1983 after the municipal council prevented a rock band from
performing at a concert by canceliitg promoter’s licenseNewport 453 U.S.at 249-52. The
constitutional violation concerned the First Amendment’'s prohibition against cdrased
censorshipld. 252-53. In Owen the municipality was liable under § 1983 after the municipal
council discharged the city manager without a hearidgien 445 U.S. at 6250. The
constitutional violation concerned the Fourteenth Adment’sguaranteeof substantive and
procedural due procestd. at 630, 633.According to Justice Brennafithe actions of the
municipalities’ policymaking orgarisin both Newportand Owen “were properly charged to
themunicipalities themselvés Praprotnik 485 U.S. at 1389 (Brennan, J.,concurring)

(footnoteomitted)
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But he alsoacknowledged that a municipality is largely incapaiflacting or enforcing
apolicy by itself: “Municipalities, of course, conduct much of the business of govetimiaggh
human agent$ Id. at 138 (Brennan, J., concurring) (emphasis added). This statdroleist
especiallytrue in casesthat originate frominside prison walls where individual officers
habituallyand necessarilgnforce policies on aunicipalitys behalf. See generally Block v.
Rutherford 468 U.S. 576, 58%1984) 6tatingthat prisonofficials are entitled to deference in
thar “execution of policies and practices that in their judgment are needed to preserve
internalorder and discipline and to maintain institutional security” (quotation omitt&d)gm
v.Warren 609 F. App’x 281, 283 (6th Cir. 2015) (“[W]e have repeatedly required that prison
officials carry out these policies in a ‘uniform and evenly applied. manner.” guotation
omitted)).

In these types of caseis, which plaintiffs commonly invokehe Eighth Amendment,
theneed fo an individual actor'sonstitutional misondict would appear tde essentiak-if not
in all cases, then in many or most of them light of the Supreme Court®mstructionthat
the“unnecesary and wanton infliction of pain” under the Eighth Amendment requaes
sufficiently culpable state of mindWilson v. Seiter501 U.S. 294, 297 (19913eeEstelle v.
Gamble 429 U.S. 97, 104 (1976) (“It isnly such indifference that can offend ‘evivig
standard®f decency’ in violation of the Eighth Amendment.” (emphasis added) (footnote
omitted));see also Brooks v. Celes®9 F.3d 125, 1228 (6th Cir. 1994) (stating that “[i]all
cases, the required state of mind is wantonnesstrentineaniig of wantonness depends on
thetype of offending conduct (emphasis added)). Indeed, the Supreme Court has recognized

that,under an Eighth Amendment claim, “considerable conceptual difficulty would attend any
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search for the subjective state of mind of a governmental entity, as distincttiiat of a
governmetal official.” Farmer v. Brennan 511 U.S. 825, 841 (1994).

In examiningNewport Owen and the standard governing Eighth Amendment claims,
however, this Court merely offers its sings about the question that the Sixth Circuit declined
to answer inWinkler, without answering that gegon itself. Due to the Sixth Circuit's adherence
to Watkinsin bothrecent andlder opinionsWilliams, 2019 WL 214564%t *5; Green 759 E
App’x at 413;Ford, 535 F.3dat 491, and the peareption among districtourts thatWatkinsis
“well settledlaw,” Wheeley 2019 WL 132050t *8, an en banc abrogation @atkinsmay be
necessary before these couriacluding thisCourt—will be prepared to decamp from gge
Lopez v. Wilso426 F.3d 339, 341 (6th Cir. 2005B€gcause panels diis court have split over

the correct characterization of the rule, we granted en banc réyaation omitted)).

2. The Subjective Component of Deliberate Indifference

As another basis for enteripgdgment as a matter of laagainst Mrs. Brawner, the Court
foundthatshe had failed to present any evidence of an ind@lidfficer's deliberate indifference
to her serious medical needs. The Court informed the parties that it would havedadstragtry
that deliberate indifference consists of two comporenise objective and one subjei
Farmer, 511 U.S. at 834;Baynes v. Cleland799 F.3d 600, 618 (6th Cir. 2015). As to the
subjective component, the Court told the parties that it would bapkined tahe jury that
Mrs. Brawner had to provan officer(1) wasawareof facts from which lie inferenceould be

drawn that a substantial risk of serious harm existed, (2) actually drew thahcdeand (3) failed
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to take reasonable measures to reduce the risk of Farmer, 511 U.S. at 837, 847Streetv.
Corrs. Corp. ofAm, 102 F.3d 810, 816th Cir. 1996).

In an effort to stave off entry giidgment as a matter of lawmowever, Mrs. Brawner
contended that the subjective component of deliberate indifference “no longer appliekcld-me
care claims brought bpretrial detainees,” Pl.'s Proposed Jury Instructismat 2], but she
coneededat trialthat“we don’t have a Sixth Cirgucase that says it.” [Trial Tr.]. Theain the
Sixth Circut has alwaysbeer—and it continues to be-that the subjective component as
element of deliberate indifferenceee Rafferty v. Trumbull Coun8a5 F.3d 1087, 1094 (6th Cir.
2019) (“To make out a claim under the Eighth Amdment, the prisonenustsatisfy both an
objective and a subjective component.” (emphasis added) (guotanitted));Richmond v. Hug
885 F.3d 928, 938 n.3 & 938-47 (6th Cir. 2018) (expressing doubt, in dicta, as to the necessity of
the subjective component but applying it anyway).

This Court simply does not have license to disturb the Sixth Circuittegeat, even if
it disagrees with itSeeUnited States v. Hun278 F. App’x 491, 500 (6th Cir. 2008) (stating that
the Sixth Circuit’s published decisionsitistbe followed” by district courts, in keeping with stare
decisis (emphasis added3ge alsdKimble v. Entm’t, LLC135 S. Ct. 2401, 2409 (2015) (“[A]n
argument that we got something wrengven a good argument to that effectannot by itself
justify scrapping settled precedet.Michigan v. Bay Mills Indian Cmty572U.S. 782 798
(2014) (stating thatstare decisiss a foundation stone of the rule of lawk¥elch v. Tex. Dep’t of
Highways &Pub. Transp.483 U.S. 468, 4749 (1987) {leclaringthat “[t]he rule of law depends

in large part on adherence to the doctrinstafe decisis becausat is “a natural evolution from
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the very nature of our institutions” (internal quotation marks and quotation omiifée) Court

must therefore reject M. Brawner’s argument.

B. Municipal Liability under the Eighth Amendment: Sufficiency of the Evidence
1. Constitutional Violation

Mrs. Brawner failedto provide sufficient evidence showing that any officer was
deliberately indifferent to her medical needs. As set out above, in accordamteevastablished
law in this circuit, Mrs. Brawner was required to present evidence showih@rhadividual
officer had violated her right to adequate medical éares noted above, the Court would have
instructed the jury, in accordance with the applicable law, that deliberate riedd& on the part
of an officer, consists of two componentene objective and one subjective. The Court
acknowledges thaflrs. Brawrer provided sufficient evidence on the objective component, that is,
a reasonable jury could find thahe*demonstrate[d] the existence of a sufficiently serious medical
need.” Spears589 F.3d at 254. It is tiseibjective component on whiblerevidene was lacking

“For the subjective component, the [plaintiff]l must demonstrate that the [iln@ivofficer]
possessed a sufficiently culpable state of mind in denying medical &&hekler, 893 F.3d at 890
(quotingSpears 589 F.3d at 254). To adequately show this, Mrs. Brawner must offer proof that
the indvidual officer “knows of and disregards an excessive risk to inmate heakifety.s 1d.
(quotingFarmer, 511 U.S. at 837). Ultimatelythe official must both be aware of facts from
which the inference could be drawn that a substantial risk of serious harm existsaust htso

draw that inference.ld. (QuotingFarmer, 511 U.S. at 837).

2 See supr&ection II1.A.1.
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Regarding the medical care provided to Mrs. Brawner, the testimonylagenerally
establishedhat shewas booked into Scott County Jail around 1:00 p.m. by Captain Tucker on
June 29, 2016. Captain Tucker followed the standard booking procedure, noting on Mrs.
Brawner’s intake form that she was on four prescription medications, and that she djbrtot re
any prior epileptic seizures. h&reafter, in the early morning hours of July 7, Mrs. Brawner
experienced a seizure, and EMS was called. The Scott County Ambulance Serviéedieabed
that EMS was dispatched by 911 to respond to the Scott Cdaihtfor Mrs. Brawner’s seizure
activity. When EMS arrived ten minutes after receiving the request, MrsnBrappeared to be
in the postictal phase of the seizure. Dr. Gayda treated Mrs. Brawner at Lafollette Meelital C
prescribe her phenobarbital, and discharged her with instructions to follow up with a private
physician within one to two daysAccordirg to nurseMassengale’s testimonipowever,Mrs.
Brawner was not seen by a physician while incarcerated at the Scott Colnty Jai

Thereafterin the morning hours of July 11, Mrs. Brawner began experiencing a prolonged
series of seizures. The jail officers performed a basic exam of her vitaleajail physician,

Dr. Caparelli, instructed to give Mrs. Brawer a 200mg dose of Dilantin. Offezertinued to sit

with or monitor her until nurse Massengale arrived roughly three hours afteizties sctivity
commenced that morning. Once present, nurse Massengale placed her in a holding cell and
instructed 15minute interval monitoring. Jeofficers continued monitoring of hémroughout the
morning, noting multiple seizures. The officers’ records also indicatetineé Massengale was
present with Mrs. Brawner at various times throughout the morning. At 11:38 a.m., thetidrserva

natesindicate that EMS was present at her bedside to transport her to LafolleitaMazhter.
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Mrs. Brawner failed to provide sufficient evidence for a reasonable jury to fimcatha
particular officer working for Scott County was aware of féicisn which the nference could be
drawn that a substantial risk of serious harm existed, actually drewtii@nce, and failed to
take reasonable measures to reduce the risk of Haem Farmer511 U.S. at 837, 847.

First, as to the failure to provide the medioasi she listed on the intake form, there is
nothing in the record suggesting that any reasonable corrections -efficezven a medical
provider for that matterwould have immediately recognized that Mrs. Brawner was at a high
risk of having seizures. Inctuality, the evidence introduced at trial indicated that these
medications were prescribed for an array of medical possibilities, anddhatahy of them,
suppression of seizures was generally not the most prevalent use. In any eveBtatiner did
not introduce evidence of her prior medical history to offer any insight into when slegiaally
prescribed these medications, or for what purpose they were prescribed, leavirgutsisms
for complete speculation, both for the jury, but momgortantly, for purposes of the instant
motion, for the Scott County personnel. The record of this case does not show that the Scott
County employees knew of Mrs. Brawner’s substantial medical risk. Fukingr Brawner did
not provide evidence of amyf Scott County’s employees’ own inferences about her presenting
medications and risks associated with their discontinuation. And, above all, she did not show that
any officer or medical care providactuallydrew the inference that she faced a substantial risk of
seizures from the lack of her medication, and failed to take reasonable measedesé¢ the risk
of harm. Her failure to produce evidence as to Scott County’s employees’ subjeteivieons

wasone terminal downfall of her Eighth Amendment claim.
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Regarding the second elemesthat the municipality was responsible for the constitutional
violation—Mrs. Brawner proposed two general theories of municipal liability againgtSounty
for its failureto provide constitutionally adequate medical care under the Eighth Amendfent:

a failure to train theory; and (2) a custom or policy theory. The Court takes eachithtmn.

2. Failure to Train

“In limited circumstances, a local government’s dexisiot to train employees about their
legal duty to avoid violating citizens’ rights may rise to the level of an officratigonent policy
for purposes of § 1983.Connick 563 U.S. at 61. To &blish municipal liability under a failure
to train theory, a plaintiff must show th@t) the training program is inadequate to the task the
officer must perform, (2) the inadequacy is a result of the municipatigliberate indifference,
and (3) the inadequacy is ‘closely related to’ or ‘actually causedgl#netiff's injury.” Bonner-
Turner v. City of Ecorses27 F. App’x 400, 4134 (6th Cir. 2015) (citind?linton v. County of
Summit540 F.3d 459, 464 (6th Cir. 2008)).

Only with a showing of deliberate indifference “can such a shortcoming be properly
thought of as a [municipality] ‘policy or custom’ that is actionable under § 1988.7quoting
City of Canton v. Harris489 U.S. 378, 389 (1989)). “A pattern of similar constitutional violations
by untrained employees is ‘ordinarily necessary’ to dennatestdeliberate indifference for
purposes of failure to train.ld. at 62 (citingBd. of Cty. Comm’rs of Bryan Cty. v. Brows20
U.S. 397, 89 (1997). This is consistent with the deliberate indifference standard because
“[w]ithout notice that a course of training is deficient in a particulgpees decisionmakers can

hardly be said to havdeliberately chosera training program that will cause violations of
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constitutional rights."Connick 563 U.S. at 62 (emphasis addddgliberate indifference &

stringent standard of fault,” which demands more than a showing of “simpleroheightened
negligence” and, instead, requires a showing that “a municipal actor didga known or
obvious consequence of his actiog&témler v. City of Floren¢&26 F.3d 856, 865 (61Dir. 1997)
(quotingBryan County520 U.Sat410).

Here, Mrs. Brawner failed to provide sufficient evidence as to the adequacy (or
inadequacy) of any training program employed by Scott Couftys material insufficiency in
and d itself justifies the Court’s granting of Scott County’s motion as to MrswBea's Eighth
Amendment claim for failure to train its employees. But even assuming that Mraiddraad
shown the inadequacy of a training program instituted by Scott Calr@ypresented absolutely
no proof to show that such an inadequacy was a result of Scott County’s deliberatecimciff
As the Sixth Circuit has explained, there are “two situations justifying dusio of deliberate
indifference in claims of fail@ to train or supervise.Ellis ex rel. Pendergrass v. Cleveland Mun.
Sch. Dist. 455 F.3d 690, 700 (6th Cir. 2006).

First, a plaintiff can show “a failure to provide adequate trainmtght of foreseeable
consequences that could result from a lack of instructitsh.’at 706-01. The Sixth Circuit has
explained that this is available in a “narrow range of circumstances where a ffigtiésatiolation
may be a highly predictable meequence of a failure to equip employees wpikcsic tools to
handle recurring situations.Winkler, 893 F.3d at 903 (internal alterations and quotation marks
omitted).

Mrs. Brawner has not provided any evidence justifying a finding that this desefa

the first type of situation explained above. Indeed, she argued at trial thatC8aoty Jail
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personnel were improperly trained to sit with the individual and to leave medicaiodesci
regarding inmates up to the nurse. But she did not pra@ang evidence explaining how the quality
of the medical training that officers did receive, as well as their trainilegte medical decisions
regarding inmates up to the nurse, put Scott County on notice of the likelihood thatsjailnstr
would inadequately respond to an inmate’s medical needs. Additionally, the evileheeas
produced in this case showed that on Jub+~a8er her return from her first transport to Lafollette
Medical Center—she began having seizures in the morning hours, and Nassengale, after
arriving for hershift at 8:00 a.m., placed her on-fibnhute observation watch in a holding cell.
Thereatfter, the officers and the nurse periodically monitored her faestef the morning-
noting multiple instances of seizures in tiEservation log repeftsitting with her at times, and
EMS eventually was called to transport her to the hospital at around 11:34 a.m.

The evidence showed that healthcare professionals were contacted multipde tim
throughout her incarceration, speciflgavhen she was experiencing seizure activity. Not only
that, but EMS was summoned to transport her to the emergency room at Lafolldittel \@enter
on July 7, after her initial seizure activity. Subsequently, on July 15, EMS was afjathto
trander her to the emergency room at Lafollette Medical Center a second time aftesnadidi
seizures. Mrs. Brawner simply makes no showing whatsoever that Scott Cootuglstiaining
was inadequate in light of foreseeable consequences that could wasauthérlack of training.

Second a plaintiff may show “deliberate indifference [| where the city fails toimct
response to repeated complaints of constitutional violations by its officBexitergrass455

F.3d at 701 (quotation omitted). As Mrs. Braav never madany mention in her casm-chief
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(nor argument) of anyepeatedcomplaints byotherindividuals of constitutional violations by
Scott County officers, this situation is wholly unsupported in the instant case.

Of final note, the third elemérof Mrs. Brawner’s failure to train theory of municipal
liability—that such inadequate training program was “closely related to” or “actually caused” he
injury—went without mention. Indeed, she did not present any proof thathimg, or lack of
training,that Scott County officers received was these of her injury. Dr. Haggerty provided
opinion testimony regarding the failure of the jail and the medical personneljail tio properly
deal with her medical needs as being the cause of her claimedsnjHowever, neither he, nor
any other witness, made any mention of the jail's training procedures, or howaamgd
inadequate training was the cause of Mrs. Brawner’s injuries. This esseqgtismbment simply

went unacknowledged iMrs. Brawner’s casen-chief.

3. Policy or Custom of Intolerance

Mrs. Brawner arguethatseveral customs or policies of Scott County were the cause of
her injuries. In thdinal pretrial order, Mrs. Brawner attacked four of the policies or customs of
Scott County: (1) the written policy delaying inmate’s continuation of plesttmedicine for up
to fourteen days after intake; (2) the blanket prohibition against the use of Suboxone; I8) a pol
of staffing only one nurse and only during weekdays; and (4) a pdlagstroying and failing to
preserve “shift notes.” [Final Pretrial Order a8}, As this Court understands, at trial, Mrs.
Brawner asserted adidinal altegnative customs or policies which, she argued, were supported by
the evidence presented, includir{d) the jail’s custom and practice of following the tweek

policy and (2) the jailors’ custom of leaving medical care to the nurse or doctor.
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“A city’s custom or policy can be unconstitutional in two ways: 1) faciallyoasttutional
as written or artulated, or 2) facially constitutional but consistently implemented to result in
constitutional violations with explicit or implicit ratification by city policymakerssregory v.

City of Louisville 444 F.3d 725, 752 (6th Cir. 2006) (citingpnell, 436 U.S. at 6984). At trial,
Mrs. Brawner clarified that her claims against Scott County’s policidscastoms regarding her
medical care were “as applied” challenges, seemingly contesting the consistententption of
the policies. “Where the iden#fd policy is itself facially lawful, the plaintiff ‘must demonstrate
that the municipal action was taken with ‘deliberate indifference’ asstkniown or obvious
consequences. A showing of simple or even heightened negligence will na.Suffio(quding
Bryan County520 U.S. at 407).

Even if Mrs. Brawner had produced sufficient evidence for a jury to find that an individual
officer violated her constitutional right to adequate medical care, she néeestfeled to show
that Scott County “knew of and disregarded such risk” through the outlined policiedamsus
Winkler, 893 F.3d at 902. Indeed, the evidence provided that Scott County had established policies
and procedures for dealing with inmates’ medical care, a fact that Mrs. &ratpulated to.See
[Final Pretrial Order at-13]. Even if the jury were to find that she suffered constitutional
violations—which this Court has held above that it could not ldvee—and such violations were
a result of the Scott County policies or customslehged by her, she ultimately offered zero
evidence showing a pattern of such violations against her or other Scott Countyndadsi,
making it impossible to demonstrate deliberate indifference on Scott Couatt/’sNot a single
policy or custom challenged by Mrs. Brawner was shown to be a part of a reqattent of

constitutionally inadequate medical care by the County. It was simply not steteramy of the
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aboveeutlined policies and customs, that Scott County knew how such customs or policies would
affect Mrs. Brawner’s serious medical need, or that it was obvious tHatsatoms or policies

would have the claimed consequences realized by Mrs. Brawner in this case.

C. Municipal Liability under the Fourteenth Amendment: Sufficiency of
the Evidence

The Fourth Amendmentprotectspeople’sright “to be securein their persons, houses,
papersandeffects,againstunreasonableearchesandseizures.”U.S. Const.amend.lV. Under
this amendmentan officer’s useof force “will constitute aseizure” andit will violate afederal
right if it is *“‘objectively [un]reasonablein light of the facts and circumstances.’Jackson v.
Washtenaw Countys78F. App’x 302, 306(6th Cir. 2017) (quotingsraham 490U.S. at 397).
“[A] pretrial detainee’sexcessiveorce claim broughtunder the Fourteenth AmendmeriDse
Proces<Clauseis subjectto the sameobjective standardas an excessiveforce claim brought
under the Fourth AmendmentClay v. Emmi 797 F.3d 364, 369 (6tkCir. 2015) (citing
Kingsleyv. Hendrickson 135 S. Ct. 2466,2472-75 (2015))seeKingsley 135S. Ct. at 2479
(Alito, J., dissenting)stating that a pretrial detainee’sexcessiveforce claim under the Fourth
Amendment “would beindistinguishablefrom [a] substantive dug@rocessclaim”). Again, to
establish municipal liability under the Fourteenth Amendniginé, plaintiff must establish that:
(1) the plaintiff's harm was causég a constitutional violation; and (2) the city was responsible

for that violation.”Spears 589 F.3dat 256 (citation omitted).

1. Constitutional Violation
Under these elements, Mrs. Brawner failed to provide sufficient evidemeewhich a

reasonable jury could find that Scott County could be held liable on her FourteentllAerd
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excessive force claim. She failed even to establish the first requirernant tonstitutional
violation caused her injury. As an initial matter, the Court finds it appropriatgline the totality
of the evidence that Mr8rawnerpresented regarding the basic question of whether she was
actually tased by Scott County Jagirsonnel. The only evidence presented to the jury having any
relation to the use of a taser in this case was (1) the photograph of Mrs. Brangi€i23 Mrs.
Brawner’s monthsater hearsay repdrof being tased at the jail to Tennova Neurosciences; an
(3) Mr. Brawner’'s hearsay testimony that Mrs. Brawner told him thathsttebeen tased.
Otherwise, Mrs. Brawner did not put on any other evidence allowing the jury tondegehat she
was actually tased.

Sidestepping away from the facts surrougdime taser incident, Mrs. Brawner directed the
Court to the medical records entered into evidence. Upon review, the medical records do not
provide that she was actually tased, rattieryonly suggest that she later reported to her medical
provider thatshewas tased. Further, there was no testimony that the marks on her leg were in

fact from a taser. Ms. Brawner’s expert, Dr. Haggerty, testified thaidchegs resembled marks

3 This medical report was entered into evidence in its entirety withgubhjection by Scott County.
Although all statements made in the report offered fertthth of the matter contained withihet statement are
unquestionably hearsay, the Court does note that some of the stateomtaitsed within the report may ultimately
have been excepted from the rule against hearsay per Federal Rule of Evidence 803(4)

4The Court notes that Scott Countyjatied to this evideneealbeit not contemporaneously and subsequent
to the witness’s verbal answeand the Court ultimately granted the hearsay objection and specifictydted the
jury to disregard this hearsay testimony.

5 The Court recalls that Mr8rawnets counsel admitted as much in oral argument on the instant motion
claiming that the medical record entered into evidence was “about as good otewaderou can have.”

6 The only mention of Mrs. Brawner being tased in admitted medical reisdimad in her Exhibit 9, which
memorializes her visit to Tennova Neurosciences on December 19, 201% shearbnths after her incarceration in
the Scott County Jail. There, the plaintiff reported that she was ibgek in July and “[s]he had 30ejgures]
witnessed by other inmates, but the cops thought she was fakingsjad tar and put her in solitary.” Additionally,
Mrs. Brawner’s chief complaint to Tennova Neurosciences was tfjae“fsels her memory is very poor, and she
does not everdve a good day now.”
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that could have been made by a taser, but he was not present for the claimed incidemi)dand w
ultimately not offer any opinion as to whether they were in fact taser merk&rawner testified

that she did not have the marks going into the jail, but did have the marks when he saw her at the
hospital after June 29, 2016. However, he never provided anyh@asay) testimony that the
marks were in fact from a taser. And even if he had, neither he nor any othesswéstified to

any of the surrounding circumstances of the potential tasing incident.

Mrs. Brawner argued thalhe medical records indicating that she could have been tased,
coupled with Mr. Brawner’s hearsay testimony of what she told him, as wlkegsicture of
herleg, established sufficient circumstantial evidence allowing a reasonapte gonclude that
she was tased at Scott County jail. Disregarding Mr. Brawner’s heastiayamy, as the jury was
properly instructed to do, leaves only the photograph and the December 19, 2016 Tennova
Neurosciences medical record. At best, a jury would have to dviegitBrawner’s reporting
complaint months later to Tennova Neurosciere@ghout her own testimony in suppe#to
find that Scott County personnel employed a taser during this particulazeretésn. The Court
declines to make a definitive finding thdts. Brawneifailed to produce sufficient evidence that
she was in fact tased only because it is not necessary to support the Caang'omubcott
County’s Rule 50 motion.

Whether or not Mrs. Brawner was in fact tased is of no ultimate consequendee for t
evidence that she must have provided to survive Scott County’s motion was not only that she was
tased but also that such tasiags a violation oher constitutional right Even if the jury were to
find that she was tased at some point during her stay at the Scott County jail, #ieselusely

no evidence outlining the circumstances surrounding the tasing event. Indeedihh@irSixt
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has consistently found that tieeare many legitimate circumstances where an officer's use of a
taser is constitutionally permitteeeGoodwin v. City of Painesvill@81 F.3d 314, 323 (6th Cir.
2015) (“Active resistance to an officer's command can legitimize an officegsofia Taser.”
(citing Hagans v. Franklin Cty. Sherriff's Offic€95 F.3d 505, 509 (6th Cir. 2012)¥ee also
Shreve v. Franklin County743 F.3d 126, 135 (6th Cir. 2014) (finditigat in a Fourteenth
Amendment excessivierce case, summary judgmemas proper dbr individual jail defendants
who used a taser against the plaintiff because it was not established that tresdepeitof the
taser was “conscience shocking”).

Without any testimony about the circumstances surrounding the tasing, the jury was not
able nor entitled, to find that such claimed tasing was, in fact, in violation of Mrs. Brawner
constitutional rights. The simple fimd) alone that sheas tased does not automatically permit a
jury to determine that such tasing violated the ConstitutMrs. Brawners counsel’s admission
to the Courtin response to Scott County’s Rule ®@tion, that there is no evidence as to the
circumstances of the tasing event largely compels the Court’s disrofsta excessive force
claim. Withoutanyfacts ago the circumstances surrounding the tasing, Mrs. Brawner failed to
meet her burden of showing that the tasing was objectively unreasonable, in violation of he
constitutional righd. Because she failed to provide sufficient evidence for a jury to find she
suffered a violation of her constitutional righher excessive force claim against Scott County

must fail.
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2. Failure to Train

Additionally, as outlined above, “[l]iability against [a local government]egrignly if it
violated a constitutional or statuy right through a custom or practice of doing sditiden Vill.,
LLC v. City of Lakewoqd’34 F.3d 519, 523 (6th Cir. 2013). In other words, “[tlhe governmental
action must be ‘the moving force’ behind the constitutional violation” for liabilityttexch to the
governmental entityHanson v. Madison Cty. Det. Gt736 F. App’x 521, 541 (6th Cir. 2018).
Even if Mrs. Brawner had provided sufficient evidence to support a jury finding of a ntbostt
violation, she nevertheless failed to provide awidence as to any custom or practice of Scott
County that led to the claimed violation. Outside of the failure to properly train pogees,
which is discussed below, there is no policy, custom, regulation, or decision offadlajyed by
Scott Cainty which Mrs. Brawner ever pointed to as a cause of her claimed tasing.

At trial, she argued that Scott County’s failure to properly train its emgdoyes the
moving force behind the claimed constitutional violation. Agdifg establish municipdiability
for a failure to train, a plaintiff must show (1) the training program is inzatecto the task the
officer must perform, (2) the inadequacy is a result of the municipality’sedatd indifference,
and (3) the inadequacy is ‘closely relateddr ‘actually caused’ the plaintiff's injury."Bonner-
Turner v. City of Ecorse627 F. App’x 400, 4134 (6th Cir. 2015) (citingPlinton, 540 F.3d at
464).

As to the first element under Mrs. Brawner’s failure to train theory, no menti@amyof
training program regarding the use of tasers was made at any point throiinghentirety of the
trial, rendering it impossible for a jury to determine whether oangtsuch training program was

adequate. The second element, that any inadequacy of the training was the résalt of
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municipality’s deliberate indifference, also went completely unmentiovéihout doubt, there
was a complete absence of testimony aantp other instances of tasing to demonstrate that the
municipality has ignored history of abuse and was on notice that its training was deficient.
Likewise, there was no supporting evidence at all suggesting that Scott Codiféyldtato train

its enployees to handle recurring situations presenting an obvious potential for futuremrglat
similar to this single claimed violation. Lastly, Mrs. Brawner providedvidesce as to relation

or causatior-indeed, because she failed to present any evidente the first two elements, it
was practically impossible to present sufficient evidence as to the thimérlerelating the
County’s training to this claimed tasing event. The failure to train theoryimas/sinsupported

at trial. Concurrently, bYailing to provide any evidence regarding any other paicgustomas

a cause of the claimed unconstitutional tasing, the excessive force claim must fail

V. CONCLUSION
At trial, Mrs. Brawner did not presemégally sufficient evidence that would allow a
reasonable jury to find iher favor as to either of her 8 1983 claims. Scott County’'s motion for
judgment as a matter of lag/thereforeGRANTED. The Clerk of Court iDIRECTED to close

this case.
So ordered.

ENTER:

s/J. RONNIE GREER
UNITED STATES DISTRICT JUDGE
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