Makulski v. Social Security Administration, Commissioner of Doc. 19

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

ANNETTE MARIE MAKULSKI, )
)
Plaintiff, )
)
V. ) N0.3:17-CV-128-HBG
)
NANCY A. BERRYHILL, )
Deputy Commissioner for Operations, )
performing the duties a@nfunctions not )
reserved to the Commissioner of Social Security, )
)
Defendant. )

MEMORANDUM OPINION

This case is before the undgreed pursuant to 28 U.S.C686(b), Rule 73 of the Federal
Rules of Civil Procedure, and the consent & garties [Doc. 12]. Now before the Court is
Plaintiff's Motion for Summay Judgment and Memorandum Support [Docs. 13 & 14] and
Defendant’s Motion for Summary JudgmemdaMemorandum in Support [Docs. 17 & 18].
Annette Marie Makulski (“Plaintifff seeks judicial review of théecision of the Administrative
Law Judge (“the ALJ"), the final decision of Deftant Nancy A. Berryhill (“the Commissioner”).
For the reasons that follow, the Court WIIENY Plaintiff's motion and GRANT the
Commissioner’s motion.
. PROCEDURAL HISTORY

On May 1, 2013, Plaintiff protectively filed an application for disability insurance benefits
and supplemental security income benefits pursioahitle Il and XVI of the Social Security Act,
42 U.S.C. 88 40&t seq, and 138kt seq, claiming a period of disabiji that began on February
14, 2013. [Tr. 109-110, 395-402].After her application waslenied initially and upon

reconsideration, Plaintiff requestadhearing before an ALJ. [T172]. A hearing was held on

Dockets.Justia.com


https://dockets.justia.com/docket/tennessee/tnedce/3:2017cv00128/81538/
https://docs.justia.com/cases/federal/district-courts/tennessee/tnedce/3:2017cv00128/81538/19/
https://dockets.justia.com/

April 9, 2015, and a second hearing on Noventh@015. [Tr. 444-517]. On March 2, 2016, the
ALJ found that Plaintiff was not disabled. [T4-27]. The Appeals @uncil denied Plaintiff's
request for review [Tr. 8-11], making the ALdlscision the final decision of the Commissioner.
Having exhausted her administrative remediesinEff filed a Complaint with this Court
on April 5, 2017, seeking judiciakview of the Commissionerfnal decision under Section
405(g) of the Social Security Act. [Doc. 2]. &parties have filed competing dispositive motions,
and this matter is nowpe for adjudication.
1. ALJ FINDINGS
The ALJ made the following findings:

1. The claimant meets the insured status requirements of the Social
Security Act through December 31, 2017.

2. The claimant has not engagedistantial gainful activity since
February 14, 2013, the alleged onset date (20 CFR 404e15¢ét),
and 416.97kt seq).

3. The claimant has the following severe impairments: chronic
obstructive pulmonary disease; scelg) degenerative disc disease;
status-post right arm fracturéhypertension; insomnia; major
depressive disorder; generalizadxiety disorder; and substance
abuse (20 CFR 404.1520(c) and 416.920(c)).

4. The claimant does not have an impairment or combination of
impairments that meets or medicaflyuals the severity of one of
the listed impairments 20 CFR Part 404, Subpart P, Appendix 1
(20 CFR 404.1520(d), 404.1525, 404.1526, 416.920(d), 416.925
and 416.926).

5. After careful consideration diie entire record, | find that the
claimant has the residual functional capacity to perform light work
as defined in 20 CFR 404.1567(l)da416.967(b), except that she
can only occasionally perform postl activities. She can only
frequently reach above shouldewrédé with her right arm. She
should avoid frequent exposure to pulmonary irritants. She is able
to understand, remember, and cawyt simple and detailed
instructions, but is limited to worthat requires no interaction with
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the public and only occasionaltémaction with coworkers and
supervisors. She would do better in a job with few social demands
among coworkers and supervisors.eTaimant is limited to work
that requires no more than occasional changes in the work setting.

6. The claimant is unable to penfn any past relevant work. (20
CFR 404.1565 and 416.965).

7. The claimant was born on December 19, 1961 and was 51 years
old, which is defined as an inddual closely approaching advanced
age, on the alleged disability onset date (20 CFR 404.1563 and
416.963).

8. The claimant has a limited exdion and is able to communicate
in English (20 CFR 404.1564 and 416.964).

9. Transferability of job skills imot material to the determination
of disability because using the Medical-Vocational Rules as a
framework supports a finding thatetltlaimant is “not disabled,”
whether or not the claimant has transferable job skills (See SSR 82-
41 and 20 CFR Part 404, Subpart P, Appendix 2).
10. Considering the claimant’s egeducation, work experience,
and residual functional capacity,etie are jobs that exist in
significant numbers in the natidneconomy that the claimant can
perform (20 CFR 404.1569, 404.1569(a), 416.969, and 416.969(a)).
11. The claimant has not been under a disability, as defined in the
Social Security Act, from HFeuary 14, 2013, through the date of
this decision (20 CFR 404.1520(g) and 416.920(Q)).
[Tr. 19-26].
[11.  STANDARD OF REVIEW
When reviewing the Commissioner’s determioatof whether an individual is disabled
pursuant to 42 U.S.C. § 405(g)etlourt is limited to determimg whether the ALJ’s decision
was reached through application of the cordegal standards and in accordance with the

procedure mandated by the rediaias and rulings promulgateby the Commissioner, and

whether the ALJ’s findings are supped by substantial evidencBlakley v. Comm’r of Soc. Sec.



581 F.3d 399, 405 (6th Cir. 2009) (citation omittat)ison v. Comm’r of Soc. Se878 F.3d 541,
544 (6th Cir. 2004).

Substantial evidence is “more than a sciatilf evidence but less than a preponderance; it
is such relevant evidence as a reasonable might accept as adequate to support a conclusion.”
Cutlip v. Sec’y of Health & Human Serva5 F.3d 284, 286 (6th Cir. 1994) (citations omitted). It
is immaterial whether the rembmay also possessilsstantial evidence teupport a different
conclusion from that reached by the ALJ, oretfer the reviewing judge may have decided the
case differently.Crisp v. Sec’y of Health & Human Servg90 F.2d 450, 453 n.4 (6th Cir. 1986).
The substantial evidence standard is intendedréate a “zone of choice’ within which the
Commissioner can act, without thear of court interference.’Buxton v. Halter 246 F.3d 762,
773 (6th Cir. 2001) (quotiniylullen v. Bowen800 F.2d 535, 545 (6th Cir. 1986)). Therefore, the
Court will not “try the casée novo nor resolve conflicts in the Elence, nor decide questions of
credibility.” Garner v. Heckler745 F.2d 383, 387 (6th Cir. 1984) (citation omitted).

On review, the plaintiff “bears the burdehproving his entitlement to benefitsBoyes v.
Sec'y. of Health & Human Sery46 F.3d 510, 512 (6th Cir. 1994) (citation omitted).

V. DISABILITY ELIGIBILITY

“Disability” is the inability “to engage iany substantial gainful activity by reason of any
medically determinable physical or mental impaintg&hich can be expected to result in death or
which has lasted or can be expected to last donéinuous period of not less than twelve months.”
42 U.S.C. 88 423(d)(1)(A), 1382c(a)(3)(A). Aachant will only be considered disabled:

if his physical or mental impairment or impairments are of such
severity that he is not only upl@ to do his previous work but
cannot, considering his age, edimatand work experience, engage

in any other kind of substantial gainful work which exists in the
national economy, regardless of wit such work exists in the
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immediate area in which he lives, or whether a specific job vacancy
exists for him, or whether he woub@ hired if he applied for work.

42 U.S.C. 88 423(d)(2)(A), 1382c(a)(3)(B).
Disability is evaluated puusint to a five-step analysssimmarized as follows:
1. If claimant is doing substantgdinful activity, he is not disabled.

2. If claimant is not doing substantial gainful activity, his
impairment must be severe before he can be found to be disabled.

3. If claimant is not doing sutamtial gainful activity and is
suffering from a severe impairment thnts lasted or is expected to
last for a continuous period @it least twelve months, and his
impairment meets or equals a listed impairment, claimant is
presumed disabled without further inquiry.

4. If claimant’s impairment does not prevent him from doing his
past relevant worle is not disabled.

5. Even if claimant’s impairment does prevent him from doing his

past relevant work, if other woekists in the national economy that

accommodates his residual functional capacity (“RFC”) and

vocational factors (age, educationillsketc.), he is not disabled.
Walters v. Comm’r of Soc. Sett27 F.3d 525, 529 (6th Cir. 199¢)ting 20 C.F.R. § 404.1520).
A claimant’s residual functional capity (“RFC”) is assessed betwesteps three and four and is
“based on all the relevant medical and otheidence in your case record.” 20 C.F.R. 88
404.1520(a)(4), -(e), 416.920(4), -(e). An RFCis the most a claimant can do despite his
limitations. 88 404.1545(a)(1416.945(a)(1).

The claimant bears the burdenpsbof at the first four stepsWalters 127 F.3d at 529

The burden shifts to the @omissioner at step fiveld. At the fifth step, the Commissioner must
prove that there is work available in the oatil economy that the ctaant could perform.Her

v. Comm’r of Soc. Se03 F.3d 388, 391 (6th Cir. 1999) (citiBgwen v. Yuckeréd82 U.S. 137,

146 (1987)).



V. ANALYSIS

On appeal, Plaintiff argsethat the ALJ's RFC deternation is not supported by
substantial evidence because the ALJ faitedproperly analyze the medical opinion of
psychological consultative examiner, William Kennf,D. [Doc. 14 at 4-11]. Plaintiff submits
that the ALJ committed a number of errors inging Dr. Kenney’s opiran, including that the
ALJ failed to acknowledge or discuss the regulatory balancing factors set forth in 20 C.F.R. 88
404.1527(c) and 416.927(c), the ALJ speculated thakBnney relied on Plaintiff's subjective
complaints rather than mental status exanonatindings, and the ALJ relied on his own lay
opinion in assessing Dr. Kenney’s findingdd. [at 4, 8-11]. As a result, Plaintiff contends that
the ALJ committed reversible error as the fumadil limitations rendered by Dr. Kenney establish
that Plaintiff is disabled. 1q. at 6-7].

On September 17, 2013, Plaintiff presentedto Kenney for a cliital interview and
mental status exam. [Tr. 336-3&laintiff reported a history of Mformal mental health treatment,
past issues with alcohol and drugs, and long-femoblems with anxiety and panic attacks. [Tr.
336, 338]. Plaintiff complained thahe slept a lot, hatb energy, felt wortldss, and experienced
crying spells. [Tr. 338]. She describednanimal level of indepedence, adaptability,
sustainability, and effectiveness stse does not dress every day, siilehelp change the sheets
on the bed once every three weekhe showers once a weske does not perform household
chores except fix simple meals and occasionabligh dishes, she does not have any friends or
hobbies but does have contadthwher husband’s #ends, and she reads and watches some
television. [Tr. 337]. On mentatatus exam, Plaintiff’'s memory wéair and her affect somewhat

restricted. [Tr. 337-38].



Dr. Kenney’s diagnostic impression included major degpiosm and generalized anxiety
disorder with agoraphobic features. [Tr. 338As to Plaintiff’'s ability to do work-related
activities, Dr. Kenney assessed the following limamas: Plaintiff is mildly limited in her ability
to understand and remember; shenmderately limited in her abijitto concentrate and persist;
she is moderately-to-markedly liradt “at this time” in social intaction; and she is moderately-
to-markedly limited in adaption.Id.].

In the disability determination, the ALJ discussed Dr. Kenney’s consultative examination
and the sparse mental health treatment that felfiowWTr. 22-25]. Specially, after Plaintiff was
seen by Dr. Kenney, Plaintiff eslgshed mental health treatmemith Cherokee Health Systems
in December 2014, almost two years after Plaintdfleged onset date. [Tr. 22, 24]. An intake
evaluation was completed, at which time Pl&irtomplained of depressed mood, anhedonia,
irritability, lack of motivation, and sleep angetite disturbances. [T24, 353-55]. Plaintiff
reported she drank a six-pack loéer daily, exhibited slow nar behavior, slow speech, a
depressed and irritable mood, kgmonstrated normal thoughtopess, intact memory, fair
attention and concentration, and intact insagd judgment. [Tr. 24, 353-54]. Rebecca Trupe,
Ph.D., diagnosed Plaintiff with major depressiagpraphobia with panic disorder, and alcohol
dependence. [Tr. 24, 356].

Plaintiff returned to see Dfrupe in February 2015, claiming that was the earliest available
appointment. [Tr. 24, 351]Dr. Trupe noted Plaintiff sssertion to be incorrectld]. Plaintiff
reported continued daily use of alol and illicit use of Xanax.ld.]. Dr. Trupe attempted to give
Plaintiff detox information, but Rintiff refused explaining, “shdoes not intend to go to rehab”
and “that Xanax is the only thingahworks for her paic attacks.” [d.]. Plaintiff was also advised

that Cherokee Health Systems does not providerdeatation regarding disability status which
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visibly frustratedPlaintiff. [Id.]. Plaintiff returned the folwing month with a “strong odor of
alcohol,” though she denied drinking, and conttht® express anger with her medical providers
“for not helping her” obtain disability. [T22, 367]. When Dr. Trupedaised that “obtaining
disability is not an appropriatberapy goal” but that “therapy &place to help [Plaintiff] work
towards making active and positive changes inlifie,” Plaintiff became “verbally abusive,
cursing out the provider, aggressive, andvwheedirty Kleenex on desk.” [Tr. 22, 367, 385].
Plaintiff was advised she needed to leaver. PP, 367]. She did not return for any follow-up
treatment thereafter, and her file wassed in September 2015. [Tr. 22, 386].

The ALJ concluded that Plaintiff's allegat® regarding depressi and anxiety were
inconsistent with the lack of treatment receival] that the record suggested Plaintiff was more
interested in obtaining disabilityenefits than receivingelp. [Tr. 22-23]. The ALJ found that
the lack of formal mental health treatment until months after Plaintiff applied for benefits
“diminishes her credibility with respect to hempdessive symptoms, as oweuld expect that the
claimant would seek help if she genuinely feldtther mental condition was interfering with her
functioning to the exterghe alleged.” [Tr. 24]. The ALJ thexssigned “partial weight” to Dr.
Kenney’s opinion, finding that the restrictioropined were based iprarily on Plaintiff's
subjective allegations, rather tharental status examination evidenaad that Plaintiff's lack of
mental health treatment, her credibility issued, the lack of significant mental status examination
findings within the record all suggested that Riffiwas not as limited as she alleged. [Tr. 25].

Before discussing the merits of Plaintiff's gi&ions, the Court addsges that standard by
which an opinion from a one-time consultative examiner is weighed. While Plaintiff submits that
“good reason” must be given, [Doc. 14 at 4, 8, @ourt finds that goocdason need only be given

in explaining the weight agpied to a “treatingource’s” opinion. 2@.F.R. 88 404.1527(c)(2),
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416.927(c)(2)see Perry v. Comm’r of Soc. Sé&)1 F. App’x 425, 426 (6th Cir. 2012) (“An ALJ
need not ‘give good reasons’ for the weightassigns opinions from physicians who, like Dr.
Pickering, have examined but not treated aingant.”). In fact, opinions from one-time
consultative examiners are not dug @pecial degree of deferencBarker v. Shalala40 F.3d
789, 794 (6th Cir. 1994). Unlike opinions from treating sources which are assessed for controlling
weight, opinions from nontreatj sources are never assesseadcfmtrolling weight but are
evaluated using the regulatory balancingtdes set forth in 20C.F.R. 88 404.1527(c) and
416.927(c).Gayheartv. Comm'r of Soc. Se¢10 F.3d 365, 376 (6th C2013) (citing 20 C.F.R.
8 404.1527(c)). These opinions are weighed édasn the examining relationship (or lack
thereof), specialization, consacy, and supportability."Gayheart 710 F.3d at 376 (citing 20
C.F.R. 8 404.1527(c)). “Other factors ‘whicimdeto support or contradict the opinion’ may be
considered in assessing agype of medical opinion.”ld. (quoting 20 C.F.R. § 404.1527(c)(6)).
Plaintiff argues that the ALdid not acknowledge any of tmegulatory balancing factors,
including that Dr. Kenney was an examining sounckis specialization aslicensed psychologist
contracted by the Social SecurfAgministration to perform consuttae exams. [Doc. 14 at 8-9].
But nothing within 20 C.F.R. 88 404.1527(c) and 416.927(c) mandates that every factor be
explicitly addressed.See McClain-Nelson v. Comm’r of Soc. Sé&m. 12-14490, 2014 WL
988910, at *7 (E.D. Mich. Mar. 13024) (“[A]n ALJ is not requiredo discuss evgrfactor listed
in 20 C.F.R. 8 404.1527[(c)]."see also Buchert v. Comm’r of Soc. S&m. 3:13-CV-01418,
2014 WL 1304993, at *7 (N.D. Ohio Mar. 27, 201@polding same). The ALJ need only
“consider” the regulatory balancing factors determining the appropriate weight a medical
opinion deserves. 20 C.F.B§ 404.1527(c), 416.927(c).

In the instant case, it is clear from the Ad_dlecision that he considered that Dr. Kenney
9



was an examining source. [Tr. 22, 25]. Mwver, the ALJ considered the consistency and
supportability of the opinion, concluding thBtr. Kenney’s reliance omrlaintiff's subjective
allegations in addition to Plaintiff's lack of treatmiend credibility issues, as well as the lack of
significant mental status examimat findings, demonstrated thatalfitiff was not as limited as
she alleged. [Tr. 25].

Plaintiff contends, however, thdie ALJ's assertion that DKenney relied on Plaintiff's
subjective allegations rather than mental statas@xation findings is purely speculative, and that
at any rate, a psychological evaluation by necessitgt rely, in part, on a patient’s reporting in
order to render a diagnosis and form an opin[@ac. 14 at 9-10]. The Court finds that the ALJ’'s
reasoning is supported by substantial evidenBecause subjective allegations alone cannot
establish disability, objective medical evidendiat is, medical signand laboratory findings—
must “show that you have a medical impairmeni(sich could reasonablye expected to produce
the pain or other symptoms alleged. . . .” 20 C.F.R. 88 404.1529(a), 416.9M¢éaljcal signs”
include, “psychological abnormaéts which can be observed, apart from your statements
(symptoms). . . . Psychiatric signs are medicd#ynonstrable phenomena that indicate specific
psychological abnormalities, e.g., abnormalitiebetiavior, mood, thought, memory, orientation,
development, or perception. They must alsal@vn by observable facts that can be medically
described and evaluated.” @0F.R. 88 404.1528(b), 416.928(b).

Here, it is evident that Dr. Kenney relied mdeavily on Plaintiff's subjective allegations
in forming his opinion that Plairfit has moderate-to-marked limitations in social interaction and
adaption as there are no medical signs expaeissthe opinion that support marked limitations.
[Tr. 337-38]. The only objective evidence Pldintites in support of Drkenney’s moderate-to-

marked limitations is that Plaintiff's affect waestricted and she w#sary eyed and shaking
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during the examination. [Doc. 14 at 10]. The G@anot persuaded thaither finding translates
into marked limitations in sociahteractions and adaption. Impanmtly, the Court notes that the
ALJ did not reject Dr. Kenney’s opinion entirefnd the RFC incorporates moderate limitations.
To be sure, the ALJ gave “sigicant weight” to the opinionsf the nonexamining state agency
psychological consultants Vict@'Bryan, Ph.D., and Robert de Taoree, Psy.D., who reviewed
the record in December 2013 and February 20ddpectively, and opined that Plaintiff had
moderate limitations in concentration and péesise, social interactions, and adaption which
translated into the same limitations incorporateth the RFC—namely, an ability to nonetheless
understand, remember and carry out simple andletastructions but no interaction with the
public, only occasional interaoti with coworkers and supervispifew social demands among
coworkers and supervisors, and no more thaasional changes in the work setting.r. 20-21,
38-40, 55-57].

The Court further finds that substantiald®ance supports the adidhal reasons given by
the ALJ for assigning Dr. Kenney’s opinion partidight. The ALJ’'s desion discussed the lack

of mental health treatment Plaintiff received uatihost two years after her alleged onset date.

! plaintiff argues that a moderate limitationcioncentration and péssence, as opined by
Dr. Kenney, establishes work-preclusive limitatiofBoc. 14 at 7]. Plaitiff offers no support
for her assertion which the Cadinds contrary to caselawSee Cantrell v. McMahor227 F.
App’x 321, 322 (5th Cir. 2007) (upholding the definition of “moderate” as “there are some
moderate limitations, but the person can still perform the task satisfactdoigsijtam v. Comm’r
of Soc. SecNo. 2:15-CV-2425, 2016 WL 3639894, at *7 (S@hio July 8, 2016) (“Equally clear
is that in using the word ‘moderate’ to descrifiaintiff's level of impairment, the ALJ, like the
state-agency consultants, defined tbrm as it is normally definedd,, that a moderate limitation
is not, of itself, work-preclusive).”gdopted byNo. 2:15-CV-2425, 2016 Wi500713 (S.D. Ohio
Aug. 29, 2016)Ziggas v. ColvinNo. 1:13-cv-87, 2014 WL 1814019, at *6 (S.D. Ohio May 6,
2014) (“[Clourts generally agretaat although the Social Security regulations do not define a
‘moderate limitation,’ it is commonly defined oneawy forms ‘as meaninthat the individual is
still able to function d#sfactorily.™) (quoting Lacroix v. Barnhart 465 F.3d 881, 888 (8th Cir.
2006)).
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Of the three appointments Plaintiff did atteedamination findings were largely unremarkable
and Plaintiff exhibited a greatert@rest in obtaining help froMr. Trupe to receive disability
benefits than treatment to improve her alledeshbling impairments. Absent evidence that a
claimant’s failure to seek treatment is a symptom wiental disorder itself, which is the case here,
the lack of treatment may reasonably cast doultherseverity of a claimant’s symptoma&/hite
v. Comm’r of Soc. Sed72 F.3d 272, 283 (6th Cir. 2008geDespins v. Comm’r of Soc. Sec.
257 F. App’'x 923, 931 (6th Cir.2007) (“The ALJ propechynsidered as relevatite fact that [the
claimant’s] medical records did nindicate that [claimant]eceived significant treatment . . .
during the relevant time period.”); Soc. SBal. 96-7p, 1996 WL 374186, at *7-8 (July 2, 1996)
(stating that an “the individual's statements nimgy less credible if & level or frequency of
treatment is inconsistent withetevel of complaints, or if the medical reports or records show
that the individual is not following the treatntexs prescribed and there are no good reasons for
this failure™). Therefore, the ALJ was not obligdtto defer to the opinion of Dr. Kenney whose
findings were not supported or consistent vather substantial evashce in the recordSee20
C.F.R. 88404.1527(c)(3)-(4), 416.927(93(8). As such, Plaintiff'sllegation that the ALJ relied
on his own lay analysis of the evidence ireoting Dr. Kenney'’s opinion is without meriSee
Poe v. Comm’r of Soc. Se842 F. App’x 149, 157 (6th Cir. 2008]A]n ALJ does not improperly
assume the role of a medical expert by agsgshe medical and non-medical evidence before
rendering a residual functional capacity finding.”).

Accordingly, the Court finds that the ALdid not err in weighing Dr. Kenney’s opinion,

and Plaintiff’'s contentions to ¢hcontrary are not well-taken.
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VI. CONCLUSION

Based on the foregoing, PlaintgfMotion for Summary JudgmenbDdc. 13] will be
DENIED, and the Commissioner’s Motion for Summary Judgmeat{17] will be GRANTED.
The decision of the Commissioner will BEFIRMED. The Clerk of Court will b®IRECTED
to close this case.

ORDER ACCORDINGLY.

(o ﬁi\w\""“
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