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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE

COY WILLIAMS, )
Plaintiff, ;
V. ; No.: 3:17-CV-172-TAV-DCP
TONY PARKER and ))
SGT. CASHMORE, )
Defendants. : )

MEMORANDUM OPINION AND ORDER

Before the Court is Plaintiff's pro se anded complaint for wiation of his civil
rights pursuant to 42 U.S.C. § 1983 [Doc. 1RJaintiff's amended aoplaint must also be
screened to determine whether it statesaanckntitling Plaintiff torelief, is frivolous or
malicious, or seeks monetary relief from a deffant who is immune from such relief. 28
U.S.C. 81915(e)(2) and § 1915A. For the omasliscussed below, this action will proceed
only as to Plaintiff's excessive force claim against Defendant Cashmore.

l. BACKGROUND

Plaintiff, currently confied at the Morgn County Corretional Complex
(“MCCX"), filed a pro se complaint under 42 8IC. § 1983 on Apri8, 2017 [Doc. 5].
On October 25, 2017, the Court entered arideandum Opinion and Order screening the
complaint to deermine whetheiinter alia, the pleading failed to state a claim which would
entitle Plaintiff to relief undeg 1983 [Doc. 6]. The Courbtind that the complaint, as

pled, failed to state a claim, but allowed Pldirttiirty days to filea “proper 8§ 1983 form
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complaint, specifying a full deription of his claim, theersonal involvement of each
Defendant, and the grounds for relieii.[at 4]. On December 2017, after Plaintiff had
failed to amend his complaint or otherwise gpto the Court’s previous Order, the Court
dismissed Plaintiff's civil rights action for failure to state a claim for relief under 28
U.S.C. § 1915(e)(2), and for Piiff's failure to prosecute ahto comply with the orders
of the Court under Federal RwéCivil Procedure 41(b) [Bc. 8]. Howeve on December
13, 2017, the Court receiveelaintiff's amended complainwhich was inadvertently
opened as a new cad¥jlliams v. Parker et al.No. 3:17-mc-36. Plaintiff signed the
amended complaint on December 7, 200/MI[ams v. Parker et alNo. 3:17-mc-36, Doc.
1].

Plaintiff then filed a motion for reconsdation in the present case on January 3,
2018, requesting relief under FealeRule of Civil Procedure gDoc. 9 p. 1] Ultimately,
on April 17, 2018, the Court granted Plaintiffisotion for reconsidation, and directed
the Clerk’s Office to reopen Ptdiff's case and refile Plaiiff's amended complaint in the
present case [Doc. 10 p. 4].

In his amended complaint, Plaintiff largetepeats the allegations contained in his
original complaint [Doc. 11]. Plaintiff bigs suit against Tonfarker, the Tennessee
Department of Correction (“TDOC”) Commissiaonas well as agaih$sgt. Cashmore, a
correctional officer at MCCXI{l. at 3]. Plaintiff claims that he “was the victim of an
assault by a correctional officer giendant Cashmore] at [MCCX]1d.]. Additionally,

Plaintiff attaches several grievancesiathhe alleges “describe the claim(shd.]. In the



attached grievances, Plaintiffagins that after he attemptéal reject a cell assignment,
Defendant Cashmore “went beis¢and] grabbed me and slung me (6) or (7) feet and got
on top of my stomach—which is filled with ligd [due to liver fdure]—and forced his
thumb into my eye soéit” [Doc. 11 p. 9]. AdditionallyPlaintiff alleges that Defendant
Cashmore “then slung me intacknic cell and proceeded fminch me in the face several
times” [Id.]. However, the response to Plaintif§sevance states that “Sgt. Cashmore at
no time use[d] excessive force on Inmatdlims. The use oforce was documented
[and] reviewed by the Administrationld. at 10].
. ANALYSIS

A. Screening Standard
Under the Prison Litigation Refm Act (“PLRA”), district murts must screen prisoner
complaints angua spontelismiss those that are frivolousroalicious, fail to state a claim
for relief, or are against a defendant who is immuBSee Benson v. O’'Briai79 F.3d
1014, 1015-16 (6th Cir. 1999)¢bngress directed the federalids to review or ‘screen’
certain complaintsua spont@nd to dismiss those that failed to state a claim upon which
relief could be granted [or] . . . sought mtarg relief from a defendant immune from such
relief.”). The dismissal standard articulated by the Supreme Costicroft v. Igbal556
U.S. 662 (2009), and iBell Atlantic Corp. v. Twombj\650 U.S. 554 (2007), “governs
dismissals for failure to state a clammder [28 U.S.C. 88 1915(e)(2)(B) and 1915A]

because the relevant statutory languagacks the language in Rule 12(b)(6).”



Hill v. Lappin, 630 F.3d 468, 470-71 (6th Cir. 2010)hus, to survive an initial review
under the PLRA, a complaint “miusontain sufficient factual nti@r, accepted as true, to
‘state a claim to relief thais plausible on its face.”Igbal, 556 U.S. at 678 (quoting
Twombly 550 U.S. at 570). However, “a distragurt must (1) viewhe complaint in the
light most favorable to the plaintiff and (Bgke all well-pleaded factual allegations as
true.” Tackett v. M&G Polymer$61 F.3d 478488 (6th Cir. 2009) (citin@unasekera v.
Irwin, 551 F.3d 461, 466 (6th CR009) (citations omitted)).

To state a claim under 42 U.S.C. § 1983]antiff must estalish that they were
deprived of a federal right by a persacting under color of state lawlack v. Barberton
Citizens Hospitgl134 F.3d 1265, 1267 (6th Cir. 1998)Brien v. City of Grand Rapids
23 F.3d 990, 995 (6th Cir. 1994/wusso v. City of Cincinnat®53 F.2d 1036, 1042 (6th
Cir. 1992);see also Braley v. City of Pontig@06 F.2d 220, 223 (6th Cir. 1990) (“Section
1983 does not itself create angnstitutional rights; it creates right of action for the
vindication of constitutional guarantees founseglhere.”). In othewvords, Plaintiff must
plead facts sufficient to sho\t) the deprivation of a right, privilege, or immunity secured
to her by the United Stateso@stitution or other fedal law; and (2) that the individual
responsible for such deprivation wasting under color of state lawGregory v. Shelby
Cty., 220 F.3d 433, 441 (6th Cir. 2000).

B. Lack of Personal I nvolvement

Plaintiff has failed to allege the persoimasolvement of Defendant Parker in the

violation of his civil rights. A defendarst’personal involvement ithe deprivation of



constitutional rights is required to dsligh their liability under § 1983. Polk Cty. v.
Dodson 454 U.S. 312, 325 (198Willer v. Calhoun Cty,.408 F.3d 803, 817 n.3 (6th Cir.
2005). Generous construction of pro se clamgs is not limitless; indeed, a court need
not assume or conjure up claims thagiro se litigant has not pleadddartin v. Overton
391 F.3d 710, 714 (6th Cir. 2004Plaintiff must affirmativet show that each defendant
he seeks to hold liablehrough that defendaatown actions, has violated his constitutional
rights. Robertson v. Lucag53 F.3d 606, 61&th Cir. 2014).

Further, Defendant Parker cannot be Higdle due to his supervisory position as
TDOC Commissioner. Under § 1983, “[g]overmmefficials may not be held liable for
the unconstitutional conduct ofheir subordinates undea theory of respondeat
superior.” Ashcroft v. Igbal556 U.S. 662, 676 (200%ee also Bellamy v. Bradley29
F.2d 416, 421 (6th Cir. 1984). Accordinglg,plaintiff must plead that each Government-
official defendant, through the official own official actions, violated the
Constitution.” Igbal, 556 U.S. at 676. A plaintifnust show “that the supervisor
encouraged the specifilcstance of misconduct or in sorather way directly participated
in it.” Bellamy 729 F.2d at 421 (citation omittedee also Greene v. Barhe10 F.3d
889, 899 (6th Cir. 2002) (explaining that “[s]upervisory liabilityder § 1983 does not
attach when it is premised on a merdufae to act; it ‘must be based on active
unconstitutional behaor™) (quoting Bass v.Robinson 167 F.3d 10411048 (6th Cir.
1999)). Additionally, a plainti cannot maintain &laim against a prison official based

solely on his or her denial of the plaintiffiggievance. “The ‘denial of administrative



grievances or the failure to act’ by prisofi@éls does not subject supervisors to liability
under 8 1983.”Grinter v. Knight,532 F.3d 567, 576 (6th Cir. 2008) (quotidlgehee v.
Luttrell, 199 F.3d 295, 300 (6th Cir. 1999)). Tékere, Plaintiff's allegations against
Defendant Parker fail to state a claim for rfelieder 8 1983, and Dafdant Parker will be
DISMISSED.

C. Excessive Force Claims

Plaintiff claims that he was assaultedbgfendant Cashmora,correctional officer
at MCCX [Doc. 11 p. 3]. Under the EightAmendment, which applies to convicted
prisoners, an officer's conduct will be foutm be cruel and unual punishment “when
the [ ] ‘offending conduct redicts an unnecessary and vaaminfliction of pain.” Cordell
V. McKinney 759 F.3d 573, 580 (61ir. 2014) (quotingVilliams v. Curtin 631 F.3d 380,
383 (6th Cir. 2011)). An Eigh Amendment excessive faclaim has both a subjective
and objective componenGriffin v. Hardrick, 604 F.3d 949, 953-54 (6th Cir. 2010).

Where an inmate challenges the usdoofe by prison guards, for the objective
component to be met, theo@t considers whether the painflicted was “sufficiently
serious.” Williams,631 F.3d at 383 (citingVilson v. Seiter501 U.S. 294, 298 (1991)).
“While the extent of a prisoner’s injury méelp determine the amount of force used by
the prison official, it is not dispositive athether an Eighth Aendment violation has
occurred.” Cordell v. McKinney759 F.3d 573, 580-86th Cir. 2014) (citingVilkins v.

Gaddy,559 U.S. 34, 37 (2010)).



For the subjective compent to be met, “the question atther the measure taken inflicted
unnecessary and wanton paimd suffering ultimately turns on whether force was applied
in a good faith effort to maintain or restore discipline oticr@usly and sadistically for
the very purpose of causing harmWilson 501 U.S at 320-21 (internal quotation marks
omitted);see also Wilkins v. Gaddy59 U.S. 34, 37 (2010). @Gsiderations relevant to
this inquiry include “the need for the applica of force, the relationship between the need
and the amount of force that was usaal the extent of injury inflicted. Williams 631
F.3d at 383 (quotingVhitley v. Albers475 U.S. 312, 321 (1986)).

A federal court is permitted wonsider any prison grienaees and responses that are
attached to and incorporated in a pro seopes complaint in determining whether or not
the case is subject to summary dismissaku@8 U.S.C. 88 1915(¢e)(2) and 1915A(b) for
failing to state a claim upon which relief can be grantee, e.gWhite v. Carusp39 F.
App’x 75, 78 (6th Cir. 2002Powell v. Messaryll F. App’x 389, 3906th Cir. 2001). In
the attached grievances, Plaintiff claimattion August 18, 2016, Defendant Cashmore
“went berserk [and] grabbed me and slung (@g or (7) feet ad got on top of my
stomach—which is filled with liquid [due tover failure]—and forced his thumb into my
eye socket” [Doc. 11 p. 9]. Therefore, at thiage, the Court finds that Plaintiff's factual
allegations, accepted as truee aufficient to satisfy an erssive force claim against

Defendant Cashmore.



[11.  CONCLUSION

Based on the above, Plaintiff's claims agiDefendant Parker fail to state a claim
for relief under § 1983, and Defendant Parker wilDb&M | SSED as a defendant to the
current action. Accordinglythis action will proceed oyl as to Plaintiff's Eighth
Amendment excessive force etangainst Defendant Cashmore.

The Clerk isDIRECTED to send Plaintiff a servigeacket (a blank summons and
USM 285 form) for Defendant Cashmore. PlaintifGRDERED to complete the service
packets and return them tize Clerk’s Office withintwenty (20) days of receipt of this
Memorandum Opinion and OrdeAt that time, the summonsesll be signed and sealed
by the Clerk and forwarded to the U.S. Marshakfvice. Fed. R. Ci\R. 4. Plaintiff is
forewarned that failure to tiety return the completed service packets could jeopardize his
prosecution of this action.

Defendant Cashmo®HALL answer or otherwise respbto the complaint within
twenty-one (21) days from the date of service. If amBefendant fails to timely respond to
the complaint, judgment by deflh may be entered against him.

Plaintiff is ORDERED to immediately inform the Court and Defendants or their
counsel of record of any addsechanges in writing. Pursuant_ocal Rule 83.13, it is the
duty of a pro se party to promptly notify tiéerk and the other parties to the proceedings
of any change in his or her address, to moorthe progress of the case, and to prosecute

or defend the action diligenthE.D. Tenn. L.R. 83.13. Failute provide a correct address



to this Court within fourteen (14) days ofyachange in address may result in the dismissal
of this action.

Finally, the CourCERTIFIES that any appeal from this action would not be taken
in good faith and would be totally frivolouseeFed. R. App. P. 24.

IT 1SSO ORDERED.

4 Thomas A. Varlan
CHIEFUNITED STATESDISTRICT JUDGE




