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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE

MORGAN STANLEY SMITH
BARNEY, LLC, and
MORGAN STANLEY & CO. LLC,

N N N ) N , ~—

Plaintiffs,
V. No.: 3:17-CV-175-TAV-CCS
JOHN S. VERBLE, )

Defendant. ))

MEMORANDUM OPINION AND ORDER

This civil action is before the Court graintiffs Morgan Sanley Smith Barney,
LLC (“MSSB”) and Morgan Sinley & Co. LLC’s (“MSC”) (collectively “MS”) Motion
for Expedited Preliminary Injunction [Do®], defendant John S. Verble’'s Motion to
Dismiss and/or Motion for Alternative Ref [Doc. 14], and Veble’s Motion to
Consolidate Preliminary InjunctioHearing With Hearing on ¢hMerits Pursuant to Rule
65(a)(2) [Doc. 211 The parties filed several responsaesl replies to the pending motions
[Docs. 18, 20, 29, 35, 36]. €MCourt held a hearing in the matter to address the pending
motions on May 30, 2017 [Doc. 34].

For the reasons that follg the Court will grant MS’s Motion for Expedited

Preliminary Injunction [Doc. 9], deny Vddis Motion to Dismiss and/or Motion for

! Due to the procedural posture of this cabe, Court will refer to the parties by their
names rather than by their stafissplaintiff(s)or defendant(s).
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Alternative Relief [Doc. 14],and deny Verble’s Motiorto Consolidate Preliminary
Injunction Hearing With Hearing on the MisrPursuant to Rulé5(a)(2) [Doc. 21].
l. Background?

Verble joined MSSB as a financial advwisa 2006 [Doc. 1 T 8]. In June 2013,
MSSB terminated Verble’s employmeid.[{ 9]. On June 4, 201MSSB filed a statement
of claim in an arbitration action against Mdke seeking to recover payment of a debt
allegedly owed on a promissory notd.[{ 10]. The arbitratioms before the Financial
Industry Regulatory Authority (“FINRA”)Ig.]. On October 17, 2014, Verble filed his
statement of answer in the FINRA arbitoatiwithout including any amterclaims or third-
party claimsd.]

On February 19, 2015, Verble filed a comiptan this Court asserting the following
claims against MS: (1) retaliation claim undee Dodd-Frank Actl5 U.S.C. 8§ 78u-6(h)
(“Dodd-Frank™); (2) retaliation claim underdhFalse Claims Act, 31 U.S.C. § 3730(h)
(“FCA™); (3) retaliatory discharge claimsder Tennessee common law and the Tennessee
Public Protection Act, TennCode Ann. § 50-304 (“TPPA”); (4) intentional and
negligent infliction of emotional distregsdaims under Tennessee state law; and (5) a

slander claim under Tennessee common lderljle v.Morgan Stanley Smith Barney,

2 The Court presumes familiarity with the docketMarble v.Morgan Stanley Smith
Barney, LLC No. 3:15-CV-74.
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LLC, No. 3:15-CV-74 (Verble I'), Doc. 1]2 MS filed a motion to dismiss all claims
against it Verble | Doc. 10].

This Court granted MS’motion to dismiss on Decemb8, 2015, and closed the
case Verble | Docs. 34-35]. The Court dismiss®@rble’s claims for the following
reasons: (1) Dodd-Frank retaliation claim faillure to state a clem because Verble did
not allege that he providedfarmation to the SEC beforeshtermination and, therefore,
did not adequately allege that he qualified as a whisthadal as defined in Dodd-Frank;
(2) FCA retaliation claim for failre to state a claim becauserMe failed to adequately
allege facts showing that lemngaged in proteetl activity to support his FCA claim and
because the Court was not requiresita spontgrant Verble leave tamend his complaint
when he never filed an amended complaintrequested leave to file an amended
complaint; and (3) state law alas because the Court declinedexercise supplemental
jurisdiction over such claim&/grble | Doc. 34].

On December 16, 2015, Verlieed a Notice of AppealJerble | Doc. 36]. The
Sixth Circuit affirmed this Gurt’'s dismissal of all claimen January 13, 2017, for the
following reasons: (1) Dodd-Framktaliation claim for failure to state a claim, on grounds

that Verble failed to plead suffent facts to state a plausldlaim; and (2) FCA retaliation

3 In Verble | the Court also discussed and disseid Verble’s retaliation claim under the
Sarbanes-Oxley Act, 18 U.S.C. § 1514A (“SOXVgfble | Doc. 34 pp. 6-8]. On appeal, Verble
stated in his reply brief th&ie never intended to bg an independent SOX claidrble | Doc.
37 p. 5]. In addition, Verble’'s counsel cléd again during the Ma30, 2017, hearing, that
Verble never made any claim umd@OX. As such, the Courtilvproceed as if Verble never
brought an independent S@Xaim before this Court and presasthat Verble does not intend to
bring a SOX claim in ta FINRA arbitration.
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claim for the same reasons as this Covdrple | Doc. 37]. Verble then petitioned the
Supreme Court for a writ of certiora¢rble | Doc. 38], which wadenied on March 20,
2017 Merble | Doc. 39].

On March 28, 2017, Verble filed a matidor leave to amend his answer in the
FINRA arbitration to state sevem@ the same claims that wedesmissed by this Court in
his original action [Doc. 1-2]. Specifity Verble seeks toadd the following
counterclaims against MSSB and thirdgaclaims against MSC: (1) Dodd-Frank
retaliation claim; (2) FCA retaliation claim3) retaliatory discharge claims under
Tennessee common law and TPPA; ands(@hder claim under Tennessee common law
[Id. at 5-15].

Subsequently, MS filed the instant actiom April 28, 2017, seeking declaratory
and injunctive relief to enjoivVerble from asserting the ggnosed claims in the FINRA
arbitration [Doc. 1]. Specifically, MS seekguaicial declaration tht Verble waived any
right he may have had to arbitrate his clalmdiling and actively litigiting them in this
Court and the appellate coufts over two years before as8eg any right to arbitrate
them |d. at 9—10]. Plaintiffs also seek a dealswn that Verble is barred from re-litigating
his claims in the FINRA arbiition under the doctrine of reglicata because those claims
already were, or could have been, adjuditatefinal judgment by this Court and arise
from the same nucleus of operative facts asldiens adjudicated torfal judgment by this
Court ld. at 10]. In addition, MS seeks an ar@mjoining Verble fran re-litigating his

claims in the FINRA arbitrationd. at 11].



The Court will address éhfollowing motions in turn(1) Verble’'s Motion to
Consolidate Preliminary InjunctioHearing With Hearing on ¢hMerits Pursuant to Rule
65(a)(2) [Doc. 21]; (2) MS’s Motion for Expéed Preliminary Injunction [Doc. 9]; and
(3) Verble’s Motion to Dismiss and/dotion for Alternative Relief [Doc. 14].

Il. Defendant’'s Motion to Consolidate Peliminary Injunction Hearing with
Hearing on the Merits Pursuant to Rule 65(a)(2)

Verble moves the Court to consolidate threliminary injunton hearing with a
hearing on the merits pursuant to Federal Rufeivil Procedure 65(a)(2) [Doc. 21]. Rule
65(a)(2) provides:

Consolidating the Hearing witlthe Trial on the Merits.Before or after

beginning the hearing on a motion for alpninary injunction, the court may

advance the trial on the merits and adigate it with the hearing. Even

when consolidation is not ordered,jdance that is @eived on the motion

and that would be admissible at trial bexas part of the trial record and need

not be repeated at trial. But the donnust preserve any party’s right to a

jury trial.

Fed. R. Civ. P. 65(a)(2). VMae asserts that the Courtosid consolidate the hearings

pursuant to Rule 65(a)(2) because all of theviant evidence for a trial on the merits is
already before the Court. In response, Bf§ues that the Court should deny Verble’s
motion to consolidate because it is not theper procedural vehicle for resolving MS’s

claims.

The Court addressed this motion during fhay 30, 2017, hearing, and the parties

appeared to agree that aftee Court rules on the prelinary injunction, one party may

4 The Court notes that Verbkas not asserted that thisu@t does not have subject matter

jurisdiction ove this action.
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move for summary judgment and the Coudan effectively convert its preliminary
injunction ruling into a finkruling on the merits.See Minard Run Oil Co. v. U.S. Forest
Serv, 549 F. App’x 93, 95 (3d €i2013) (affirming the district court’'s grant of summary
judgment that “essentially convert[ed] @reliminary injunction into a declaratory
judgment”); Morgan Stanley & Co. v. CouchNo. 1:15-CV-1291, @16 WL 8467758, at
*3-5 (E.D. Cal. Dec. 14, 2®) (converting a preliminary injunction enjoining FINRA
arbitration to a permanent imation through summary judgment light of the parties’
agreement and the relevantedaw, the Court will deny ble’s motion to consolidate
[Doc. 21].
lll.  MS’s Motion for Expedited Preliminary Injunction

MS moves the Court to issue a preliamy injunction enjoining Verble from
litigating his proposed counteratas and third-party claims in the FINRA arbitration. In
determining whether to issuepaeliminary injunction, the Gat must consider whether:
(1) MS “has a strong likelihood of succesgloa merits”; (2) MS “would suffer irreparable
injury without the injunction”(3) “issuance of the injunctiomould cause substantial harm
to others”; and (4) “the public interest wdube served by issuanoé the injunction.”
Wilson v. Gordon822 F.3d 934, 952 (6thir. 2016). The Court will address each of these
factors in turn.

A. Strong Likelihood of Success on the Merits

In MS’s complaint, it seeks judicial decdions that Verble{1l) waived any right

to arbitrate his proposed claims; and (2pasred by the doctrine of res judicata from re-



litigating his proposed claims ithe FINRA arbitration. Iraddition, MS seeks an order
enjoining Verble from litigating his proposethims in the FINRAarbitration based on

those judicial declarationsThe Court will first address théelihood that MS is entitled

to an injunction bsed on res judicata, and it will then turn to waiver.

“Under the doctrine of res judicata olaim preclusion, a final judgment on the
merits precludes a party from relitigating claitist were or whic could have been
asserted in an earlier actibatween the same partieddelfrich v. Metal Container Corp.
11 F. App’x 574, 576 (6th Cir. 2001). Counave “broad injunctive powers” to determine
whether res judicata operates to protect a prior court judgment from a successive arbitration
claim, and to enjoin a suaessive arbitration on thrsis of res judicataSee Sheldon Co.
Profit Sharing Plan& Trust v. Smith858 F. Supp. 66%67 (W.D. Mich. 1994).

In determining the res judicata effect affederal court judgent, courts apply
federal res judicata lanSherman v. Ludingtomo. 91-3936, 1992 WL 158878, at *3 (6th
Cir. July 7, 1992)Silcox v. United Trucking Serv., In687 F.2d 848, 85@th Cir. 1982).
Applying federal res judicata requires finding flollowing elements: “(1) a final judgment
on the merits of the earlier actig2) identity of the cause @iction in boththe earlier and
later suits; and (3) the idety of the parties or pries in the two suits.”"Sherman 1992
WL 158878, at *3. In addition, “[w]hen clainagise out a single nucleus of operative of
fact (or out of the same ‘transaction’), theill be barred even if they involve different
harms or different legal theoriesKing v. Reg’l Med. Ctr. at Memphislo. 10-2094, 2010

WL 2465467, at *3—4 (W.D. Ten. June 14, 2010). Theiy@eme Court has recognized,



however, that res judicata “does not apply wtenparty against whom the earlier decision
is asserted did not have a ‘full andrfapportunity’ to litigate the claim.” Kremer v.
Chemical Const. Corp456 U.S. 461, 480-81 (1982).

The Court will address the likkood that MS will succeed on its res judicata claims
as to the following claims iturn: (1) Dodd-Frank claim, (2) FCA claim, and (3) state-law
claims. As an initial point, the Court notestlihe identity of thesame parties in both
actions is not in dispute. Furthermore, Verble is attempting to desesime claims in
the FINRA arbitration that we previously dismissed Merble 1

1. Dodd-Frank Claim

MS argues that the Court should barrBble from bringing his Dodd-Frank
retaliation claim in the FINRArbitration because Verble brought the same claivenble
I, and the claim was dismissed afteraudication on the merits. Merble | Verble
argued that providing informatioto the FBI was dticient to qualify as a whistleblower
under Dodd-Frank. This Court disagreed dismissed Verble’s Dodd-Frank claim under
Federal Rule of Civil Procedure 12(b)(6) om thround that Verble did not qualify as a
whistleblower as defined in Dodd-Frank besathe did not allege that he provided
information to the SEC before his terminatidefble | Doc. 34 p. 21]. In doing so, the
Court accepted the Fifth Circuit’s interpriédm of Dodd-Frank’s situtory requirements
for qualifying as a “whistleblower,” as set forthAsadi v. G.E. Energy (USA) LI.€20

F.3d 620 (5th Cir. 2013).



On appeal, the Sixth Circuit affirmed ti@®urt’'s dismissal of Verble’s Dodd-Frank
claim [Verble | Doc. 37 p. 13]. In doing so, howeyéhe Sixth Circuit did not reach the
statutory interpretation issubd[ at 9-13]. Instead, the Sixth Circuit found that “Verble’s
complaint [was] entirelylevoid of any factual materidkescribing his work with any law-
enforcement agency, dluding the FBI or SEC,” andoasequently, that his complaint
“d[id] not allege ‘enough facts to state aioh to relief that is plausible on its faceltl[ at
13 (citing Bell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007))]As the Sixth Circuit
explained in its opinion, “[w]e may affirm thestiiict court’s dismissal of [Verble’s] claims
on any grounds, including those nolied on by the district court’l§l. at 5—6 (citations
omitted)]. The Sixth Circuit ab stated, “Before the districourt, defendnts argued both
that Verble did not qualify as a whistleller for the purposes of Dodd-Frank’s anti-
retaliation provision and that Verble’'s complaiailed to meet the plsibility standard set
forth in Twomblyandigbal” [1d. at 10].

Verble first argues that the dismissahig Dodd-Frank claim based on a failure to
plead sufficient facts was not an adjudication @tierits and is not subject to res judicata.
Federal Rule of Civil Procedure 41(b) proesdthat “[u]lnless a dismissal order states
otherwise, a dismissal . . . operates as an adjtidn on the merits.Fed. R. Civ. P. 41(b)
(providing exceptions for dismissalse to “lack of jurisdiction, improper venue, or failure
to join a party under Rule 19,” which are apiplicable here). The Sixth Circuit’s opinion
affirming the dismissal of Verble’s Dodd d&hk claim, like this Court’s opinion, did not

state that the dismissal was vath prejudice. As such, Rudd (b) provides that the Rule



12(b)(6) dismissal was an adjudication on the meiSise id. see also Federated Dep’t
Stores, Inc. v. Moitied52 U.S. 394, 399 & 8.(1981) (finding that a dismissal under Rule
12(b)(6) for “failure to stata claim” constitutes a “judgmeah the merits” for res judicata
purposes)Cobbs v. Katona8 F. App’x 437, 48 (6th Cir. 2001) (“A prior [Rule] 12(b)(6)
dismissal for failure to state a claim uponievhrelief may be granted operates as an
adjudication on the merits for issue and claichusion purposes.”)As the Sixth Circuit
affirmed the dismissal of theodd-Frank claim based on Verble’s failure to state a claim
under Rule 12(b)(6), that dismissal operatemeasdjudication on the merits for res judicata
purposes.

Verble also argues that res judicataould not apply to his Dodd-Frank claim
because he did not have a “full and fgaportunity” to ltigate the claimSee Kremer456
U.S. at 480-81. According to Verble, heathno opportunity to meet the allegation that
his pleading on the Dodd Frharrount was insufficient” becae the sufficiency of his
Dodd-Frank allegations was éner raised below” and besMS “had nbraised any
pleading issue” before this Court or the SixtincGit [Doc. 15 p. 7]. Verble contends that
he had “no notice at the appraie time that his case wasgdismissed oa procedural
technicality that could be corrected bykiag for leave to amend and then filing an
amended complaint” [Doc. 14 p. 1]. In suppafrthis assertion, Verble points out that this
Court dismissed the Dodd-Frank claimsed on its interpretation of the term
“whistleblower,” and he argues that this mpestation issue was the only issue briefed and

argued before the Sixth Circuit.
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The Sixth Circuit, however, specificallgdnd that MS argued before this Court that
“Verble’s complaint failed to meetdiplausibility standard set forthTiwomblyandigbal”
[Verble | Doc. 37 p. 10]. Furtherone, MS cites several portion$their briefings before
this Court and the Sixth Circuitahaddress plausibility standar@efDoc. 18 pp. 17 n.6,
17-18 n.7]. Indeed, Verble also argued ifbiisfing before this Couithat his allegations
satisfy the plausibility standardSge Verble,IDoc. 17 p. 12].

In light of the Sixth Circuit’s finding tha¥lS argued before this Court that Verble’s
complaint failed to meet thplausibility standards, andtaf considering the parties’
briefing before this Court arttie Sixth Circuit, the Courtrids that Verble was on notice
that the Sixth Circuit may affin this Court’s decision bas@ Verble’s failure to plead
sufficient facts. In so findip the Court notes that it isound by the Sixth Circuit’s
determination that MS properly moved temiss Verble’'s Dodd-Frank claim based on
Verble’s failure to allege suffient facts. As such, the Cadinds that Verble had a full
and fair opportunity to litigatleis Dodd-Frank claim and th#te dismissal of that claim
was an adjudication on the merits.

Consequently, the Court fintlsat MS is likely to succeenh the merits of its claim
that res judicata bars Verble from assertirsgbodd-Frank claim in #8@/FINRA arbitration.

2. FCA Claim

This Court dismissed Verble’s FCA claibecause Verble “ha[d] not adequately

alleged any facts showing lemgaged in protected activilg connection with his FCA

retaliation claim” Verble | Doc. 34 p. 25]. The Couriotes that Verble stated the

11



following in his response iopposition to MS’s motion to giniss: “Undersigned counsel
represents to the Court that fBedants are in errcon this point. Rlintiff will answer
specific inquiries from the Coudn this subject under sealVé¢rble | Doc. 17 p. 4].
Addressing this argument, the Court provideal ftillowing in its opinon: “At no point in
this litigation has plaintiff mved the Court or asked foedve to amend the complaint
under seal. Even in his resperns defendants’ motion to dismiss, plaintiff still did not ask
for leave to amend theomplaint under seal™erble | Doc. 34 p. 25]. The Court then
“decline[d] tosua spontgive plaintiff leave tamend his complaint'ldl. at 26]. The Sixth
Circuit affirmed this Court’s dismissal ofél=CA claim on the same basis that this Court
dismissed the claimMerble | Doc. 37 p. 6].

Verble argues that he did not appealdisenissal of his FCA claim because had the
Sixth Circuit reversed thi€ourt’'s Dodd-Frank holding, heould have moved to amend
his complaint under seal to add sufficient faotsustain his FCA clai. A dismissal of a
claim for a plaintiff's failure to plead suffient facts, however, nevertheless qualifies as a
dismissal on the merits for res judicata purposese Federated Dep’'t Stores, 452
U.S. at 399 n.3. Furthermore, Verble does argue that he was not on notice that this
Court could dismiss the FCA claibased on insufficient allegations.

The Court finds, therefore, that MS is likdb succeed on theerits of its claim

that res judicata bars Verble from assgythis FCA claim in the FINRA arbitration.
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3. State Law Claims

This Court dismissed Velds state law claims by declining to exercise
supplemental jurisdion over the claims\erble | Doc. 34 p. 27]. Although this dismissal
would not ordinarily onstitute an adjudication on the mgrMS argues that res judicata
applies because Verble could have pkad litigated such claims under diversity
jurisdiction.

The Sixth Circuit has statdtle following with regard tavhether res judicata bars
relitigation of state claims over which a copreviously had divesity jurisdiction:

Decisions from a number of federal ciits, including the Sixth Circuit,

indicate res judicata bars the relitigtifsic] of state claims over which a

previous federal forum had diversityrigdiction. This precedent suggests

that a plaintiff who initially files suitin federal court with state claims

accompanying a federal question musseat diversity jurisdiction as an

independent basis for the state claimsit iéxists; otherwise, the district

court’s dismissal of those claims “waht prejudice,” following rejection of

the federal claim on the merits, precludektigation of thestate claims in

either state or federal court.
Apartments Nationwide, tnv. Harmon Publ’g CoNo. 96-3794, 1998VL 109972, at *1
(6th Cir. Mar. 4, 1998) (citingale v. Combined Ins. Co. of Ar824 F.2d 1161, 1165 (1st
Cir. 1991);Shaver v. F.W. Woolworth C&40 F.2d 1361, 1365—-68 (7th Cir. 1988¢mer
v. Marathon Oil Cq.583 F.2d 830, 832 (6tGir. 1978)). Here, Velb does not dispute
that he could have allegedvdrsity as a basis for this Ga’s jurisdiction over the state
law claims in the original action and theg did not allege diversity jurisdiction.

In addition, the Court finds that Verblgsoposed state law claims in the FINRA

arbitration arise from the same transactiorsasres of connected transactions out of which
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the Dodd-Frank and FCA retaliation claims ar@swl that they arise from the same nucleus
of operative factsSee King2010 WL 2465467, at *3—4. Nwly, Verble’'s proposed state
law claims arise from Verble’s employmemith MSSB, his cooperation with the FBiis
termination of employment, which he ats was retaliatory, and the harassment,
discrimination, and retaliation that Verbleges he was subjected to because of his
alleged protected activitieS¢eDocs. 11-1, 11-3]. Furthermmyrall of his proposed state
law claims seek the same damages he requestetbie Ifor the same alleged retaliatory
actions and statementSdeDoc. 11-1 11 57-65; @011-3 {1 138-45]. As such, the Court
finds that Verble could havpled and litigated these state law claims under diversity
jurisdiction inVerble 1

The Court notes Verble’'s argument that fihets he asserts in his proposed claims
are the same facts that he would assertlefense of MSSB'’s claim in the FINRA
arbitration. This representati does not affect the Couresalysis because applying res
judicata to the state law claims would pobhibit Verble from arguing those allegkdtts
as a defense to MSSB’s claim. Rather, sthdlné Court issue an injunction here, Verble
would be enjoined frorasserting the proposethimsin the FINRA arbitration.

In sum, the Court finds that MS is &y to succeed on its claim that Verble’s
proposed state law claims in the FINRA adtin are barred by res judicata as they could
have be litigated to final judgment with tB®dd-Frank and FCA claims under diversity

jurisdiction. Having found that MS is likelp succeed on all of its claims based on the
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theory of res judicata, the Court declinesiedermine whether MS would succeed on such
claims based on theory of waiver.

B. Irreparable Injury °

MS asserts that it will suffer substantial and immediate iredgpa injury if the
Court does not grant a preliminary injunction because MS would be forced to spend
significant time and resources arbitrating Vetbjgoposed claims in the likely absence of
any contractual duty to do so. The SiX@ircuit has recognized that “the potential
irreparable harm to the defearits from the failure to iss@@ injunction is obvious” where
a party is “forced to defend in yet anotheruim the identical claimghat were asserted
against the[m] unsuccessfullyli re Dublin Secs., Inc133 F.3d 377, 381 (6th Cir. 1997).
As such, the Court finds that forcing MSdthitrate the proposedaims would cause it
irreparable harmSee, e.g., CIG Asset Mgmt. v. Bircblb. 13-13213, 2083 WL 4084763,

at *2-3 (E.D. Mich. Aug. 132013) (finding that forcing a parto arbitrate non-arbitrable

5 In one of Verble’s filings before the Court, he provides that he “did not brief the standards
for issuing a ‘preliminary injunction’ because tissclearly a case where the ‘trial on the merits’
should be consolidated pursuant to Rule §3§ayvith the proceedings for the preliminary
injunction” [Doc. 20 p. 1] As the Court previously notedetlparties appeared to agree at the
hearing that after the Court rules on the prlary injunction, one party may move for summary
judgment, and the Court can effectively converpiteliminary injunction ruling into a final ruling
on the merits. Despite that discussion, Vehads yet to provide any substantive opposition to
MS’s arguments regarding irreparable injury, haomothers, and public interest concerns. The
Court notes that Verble filedsupplemental brief after the hewy [Doc. 35] but did not include
any discussion of the remainingepminary injunction factors. T Court finds, therefore, that
Verble has waived any opposition to MS’s argumestto irreparable injury, harm to others, and
public interest concernsSee Taylor v. Unumprovident CorpNo. 1:03-CV-1009, 2005 WL
3448052, at *2 (E.D. Tenn. Dec. 14, 2005) (assertiagahlresponding party waives opposition to
an opponent’s argument when it fails to respond to that argument).
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claims would cause a party to expend signifi¢geme and expensesvitould not be able to
recover in arbitration constitutes irreparable harm).

C. Substantial Harm to Others

MS argues that a preliminary injunctigroses little risk of harm to Verble.
Specifically, MS argues that if the Court ulately decides to issue a declaratory judgment
in MS’s favor and permanentlgnjoins arbitration of Vetb’s proposed claims, the
preliminary injunction will havenade Verble no worse off th&e is now. Conversely, if
the Court ultimately determinethat Verble’s may assert his proposed claims before
FINRA, then the prelimingr injunction will have causk only minor delay in the
proceeding.

The Court finds that this famt weighs in favor of MSas it appears that the only
harm to Verble by virtue of the preliminanjunction would be a day in arbitration.See
CIG Asset Mgmt 2013 WL 4084763at *3 (determining thawhere only consquence to
the defendant will be delay in arbitration, therhdo others factor weighs in favor of the
plaintiff).

D. Public Interest Concerns

MS contends that public interest conceaiso weigh in favor of a preliminary
injunction, as the goal of arbitration is tdesfa prompt and inexpensive way of resolving
issues and forcing MS to attate Verble’'s proposed claimgould frustrate that purpose.

One goal of arbitration is to dtilitate streamlined proceedingsSee Gutierrez v.

Wells Fargo Bank NA704 F.3d 712, 721 (9th Cir. 2012Parties may not use arbitration
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“as a strategy to manipulate the legal proce$d.” The Court finds that allowing Verble
to re-litigate his claims in tWFINRA arbitration “post-appealould be wholly duplicative
and lead to further delay and expense to [all] partidd.”at 721-22 (finding that such
circumstances frustrate the purpose of the Fedebitration Act). The Court finds that
“complicat[ing] and extend[ing] the proceedingsbuld “not serve any public interest.”
Morgan Stanley & Co. v. Coucl59 F. App’x 402, 406 (9tlir. 2016) (providing that
forcing parties to arbitrate cltas they have no contractual duty to arbitrate “does not serve
the public interest”). Consequently, the Cdumds that the public interest would be served
by the issuance of a preliminary injunction.

In sum, the Court finds that all four prelimary injunction factors weigh in favor of
MS. Consequently, the Court will grant M®®tion for a preliminary injunction, and the
Court will enjoin Verble from grceeding with his proposebunterclaims and third-party
claims in the FINRA arbitration until the Court resolves this case.
IV.  Verble’s Motion to Dismiss

Verble moves the Court to dismiss this @eding in its entirety and to either allow
him to pursue his claims in FINRA or to reopéerble I As to the motin to dismiss, the
Court notes that Verble cites no authority thapports dismissal of MS’s complaint, and
he does not set forth a legabament in support of dismidsander Rule 12r any other
rule. In addition, the Court has already dssrd that MS is likely teucceed on the merits

of its claims. Consequently, for the reaspraviously discussed herein, the Court finds
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that MS’s complaint states a plausible idor relief, and the Court will deny Verble’'s
motion to dismiss.
V. Verble’s Motion for Alternative Relief

Verble also seeks relief in the form of reopenwgrble | with leave to file an
amended complaint in that case. Verllewever, does not providey legal basis for
reopening the case, and the Court finds thabMéhas not followed #hcorrect procedural
mechanism for doing so. Vertdeonly avenue for reopeningerble lwould be to file a
motion pursuant to Federal Rule of Civil Procedure 60(Merble | SeeFed. R. Civ. P.
60(b) (providing that “[o]n motion and just testirthe court may relieve a party or its legal
representative from a final judgment, orderpooceeding for” a several listed reasons).
Simultaneously, Verble could fila motion to amend the complaint Merble |that the
Court would address if it detemed that Verble is entitlet relief under Rule 60(b)See
Russell v. GTE Gov't Sys. Corfi4l F. App’x. 429, 436 (6tlir. 2005) (providing that
“[aljmendments after judgmentculd only be allowed if thetandards under Rule 59(e) or
60(b) are met”).

As Verble has not followed the pragarocedure for his request to reopéerble |
the Court will not consider the merits oshnotion. Consequently, the Court will deny

Verble's motion for alternative relief.
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VI.  Conclusion

For the reasons discussed herein, the Court heBEbANTS MS’s Motion for
Expedited Preliminary Injunction [Doc. 9pENIES Verble’s Motion to Dismiss and/or
Motion for Alternative Relief [Doc. 14], anBENIES Verble’s Motion to Consolidate
Preliminary Injunction Hearing With Hearingn the Merits Pursuant to Rule 65(a)(2)
[Doc. 21]. The Court hereliyNJOINS John S. Verble from procdimg with his proposed
counterclaims and third-party atas in the FINRA arbitration.

IT IS SO ORDERED.

d Thomas A. Varlan
CHIEFUNITED STATESDISTRICTJUDGE
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