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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

BRIAN B. DEVEREUX and RENEE
DEVEREUX

Plaintiffs,
V. No. 3:1+CV-00192IRGHBG
KNOX COUNTY, TENNESSEE, PAUL
MOBLEY, SHAKER NASSER, HANNA FRYE,
and GREG MOORE,

Defendants.
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MEMORANDUM OPINION AND ORDER

This matter is before the Court @efendantsObjections and Renewed Motion to Strike
and Exclude DrGaines’ ExpertOpinions [Doc. 99], Chief United States Magistrate Jukge
Bruce Guyton’sReport and Recommendation [DA27], Plaintiffs Objections to the Report and
Recommendation [Dod.3d, and Defendants’ Response to Plaintiffs’ Objections to Report and
Recommend#on [Doc. 131]. For the reasons herein, the Court will oveRldetiffs’ objections

and grant Defendants’ motion.

l. BACKGROUND
On May 15, 2018, Plaintiffs served their disclosure of expert testimony Gedieral
Ruleof Civil Procedure26(a)(2), listingvariousmedical providers, including Dr. Gaines. §P!I
Expert Disclosure, Doc. 67-5, at Plaintiffs’ disclosure as to Dr. Gaines states:

Dr. Gaines is Mr. Devereaux’s [sic] treating neurologist. Dr. Gainesdtas
been retained or spdically employed to provide expert testimony in this case.
However, Dr. Gaines is expected to present evidence under Federal Rule of
Evidence 702, 703y 705 concerning the identity, history, nature, scope, treatment,

and prognosis of Plaintiff's neurological disorders stemming from the stroke and
events giving rise to this action. The facts and opinions to which Dr. Gaines is
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expected to testify include diagnosis, cause, and treatment, as well as the opinions
of other health care providers with which he consulted.

[Id. at 5]. After receiving Plaintiffs’ disclosure, Defendants moved to excddésaines from
testifying as an expert, contending thia¢ disclosure violated Rule 26(a)(2)(B). [Defs.” Mot.
Exclude, Doc. 67]. On November 13, 2018, Judge Guyton determintethéhdisclosure-as it
pertained to Dr. Gaineswas “wholly inadequate” under Rule 26(a)(2)(B) because it “fail[ed] to
include any summary of facts and opinions and simply constitutes a statementopidhg [J.
Guyton’s Mem. Op., Do®1, at 1611]. Judge Guyton, however, concluded that Plaintiffs’
transgressions under Rule 26(a)(2)(B) were harmless, and he therefore declinddde Bx.
Gaines’s testimony arallowed Plaintiffs to take corrective action bifling a supplemental
disclosure containing the information that was missing under Rule 26(a)(20(&t 15].

A few days laterPlaintiffs filed their supplemental disclosure, whicbnsisted ofa
declaration from Dr. Gaines; a copy of Dr. Gaines’ curriculum vitae, which inclutissof his
publications; a list oéll other cases in which Dr. Gaines participated as an expert witness; and a
statement of compensation. [PSuppl. Disclosure, Doc. 92, at 1]. In the declaration, Dr. Gaines
states:

| was asked to evaluate Brian Devereaux [sic] as a treating and evaluating
physician in my Vanderbilt Clinic Office on September 2, 2016 with subsequent

visits on November 11, 2016, January 13, 2017, May 5, 2017, September 15, 2017,

and February 9, 2018. . . . My notes from those visits as well as the autonomic and

neuropsychological evaluations performed under my direction in addition to his
records from the University of Tennessee Hospital and his Primary Cairei&mys

are the source documents that | have reviewed and relied upon iniqpgowviy
opinionsin this case which are offered to a reasonable degree of medical certainty.

The initial history was obtaindidom the patient and his wife and extensive
medical record were reviewed. They reported an incarceration for June 3, 2016 at
the Knox County Jail in Knoxville. Early in that incarceration he suffered a major
neurological change with decrease in level of consciousness. It was not until some



5 hours later that he was taken to the University of Tennessee Hospital in Knoxville
Initially it was unclear the nature of his diagnosis. He was subsequently found to
have a cerebrahfarction. Upon review of his radiological studies it was clear that
he had in fact suffered a brainstem and cerebellar infarction.

It is my opinionto a reasonable degree of medical certainty that Mr.

Devereux suffered a cerebral infarction while incarcerated in Knox Couhty jai

Knoxville at approximately 1700 on June 3, 2016. Because of the failure of

personnel at that jail facility to recognizes stroke symptoms, he was not

transported in a timely manner that would have allowed him the opportunity to
receive appropriate therapy such as tissue plasminogen activator.
[Dr. Gaines’ Decl., Doc. 92-1, 11 4, 6, 7].

Defendantsmaintainedthat Dr. Gamnes’ supplemental disclosurgamely, Dr. Gaines’
declaratior—was insufficient under Rule 26(a)(2)(Bgee[Order, Doc. 94].Judg Guyton
however, rejected their argumedgterminingthat “Dr. Gaines’s disclosure is sufficient under
Rule 26(a)(2)(B).” [d.]. Defendants then objected to Judge Guyton’s decisiomesngived their
motion to exclude Dr. Gaines’ testimony. [Defs.” Objs. & Renewed Mot., Doc. 99]. dimgai
theirobjections, Defendants argued that “Plaintiffs should have been requicechpdy wih
Rule26(a)(2)(B)(i)iii)” in light of Judge Guyton’s “earlier . . . conclu[sion] tHat. Gaines’
Declaration was . . . . insufficient.1d. at 12]. To support this argument, Defendants claimed
thatPlaintiffs did notshowthat their violation of Rule 26(a)(2)(B) was harmless. 4t 8—13].

As for their renewed motion, Defendantsntended that Dr. Gaines’ supplemental
disclosure violated Rule 26(a)(2)(B)(iii) because Dr. Gaines, during his deposition, revealed
for thefirst time that hehadrelied on a CTscan toform his opinionthat Mr. Devereux suffered

a stroke on June 3, 2016, at 1700 hours, while incarcerated in the Knox Counkg. 2iBH{10];

see[Dr. Gaines’ Dep., Docl00-1,at 21:14-22].According to Defendants, the absence of any



mentionof theCT scan in Dr. Gaines’ declaration rerglérdeficient under Rule 28)(2)(B)(ii}—
(iii). [Defs.” Objs. & Renewed Mot. at 12].

This Court sustainedefendants’ objectionso Judge Guyton’s memorandum opinion
andorder from November 13, 2018nding clear error becaudelaintiffs had not been heltb
their burden to show that their violatioh Rule 26(a)(2)(Bwas harmlesg§Mem. Op. & Order,
Doc. 12Q at 4-7]. The Courtdid not address the propriety &fidge Guyton’sleterminatiorthat
Plaintiffs’ initial disclosure was insufficient under Ri6é(a)(2)(B). Insteadhe Court, based on
Judge Guyton’sonclusionthatthe disclosure wassufficient, sustainedefendants’ objections
because Plaintiffead beempermittedto supplementhe disclosuravithoutfirst making a proper
showing ofhamlessness undétederal Rule of Civil Procedure 37(c)(1)d.]. The Courtthen
referred Defendants’ renewed motion to Judge Gufdom report and recommendatidid. at
7].

In consideringDefendants’ renewed motion, Judge Guytmmcludedthat Dr. Gaines’
supplemental disclosure wassufficientunder Rule 26(a)(2)(B)&iii). [R. & R., Doc. 27, at
18]. He reasonedhat Dr. Gaines did nohdequatelyexpressthe “basis and reasons for [his]
opinion” that Mr. Devereux suffered a stroke on June 3, 2016, at 1700 hours, while in the
Knox County Jail[ld. at 18-19]. Also, Judge Guyton declined to view Dr. Gainesufficient
supplemental disclosure as harmless because Plairtifighe party with the burden to show
harmlessnessnever responded to Defendants’ renewed motiddh. &t 19]. In sum,he
recanmended that this Court, in response to Plaintiffs’ violation of Rule 26(a)(20f@ht
Defendants’ renewed motion amctcludeDr. Gaines’testimony.[ld. at 26]. Plaintiffs timely
objected to Judge Guytorrsport andecommendationand tke Court, having carefully reviewed

their objections, is now prepared to rule on them.



Il.  STANDARD OF REVIEW

A federal magistrate judge has “broad discretion to regulate nondisposiittergri
Diorio v. TMI Hosp, No. 4:15cv-1710, 2017 WL 1399869, at *2 (N.D. Ohio Apr. 19, 2017)
(quotation omitted). When reviewirggmagistrate judge’s recommendation on a-adigpositive
issue, the Court must accejptunless it is clearly erroneous or contrary to law. 28 U.S.C.
§636(b)(1)(A); Fed. R. Civ. P. 72(& This standard of review is “highly deferential” to the
magistrate judge’s decisienaking authority,Diorio, 2017 WL 1399869at *2 (quotation
omitted), and anagistrate judge’s recommendation is clearly erroneous or contrary to law only
if it “leaves he reviewing court with ‘a definite and firm conviction ttetmistake has been
committed,” Tri-Star Airlines, Inc. v. Willis Careen Corp. of L.&5 F. Supp. 2d 835, 839 (W.D.
Tenn. 1999) (quotingleights Cmty. Congress v. Hilltop Realty;., 774 F.2d135, 140 (6th Cir.
1985)). The Court may modify or set aside any part of the order that is clearly erroneous or is

contrary to law."Fed. R. Civ. P. 72(a).

lIl.  ANALYSIS
Rule 26(a)(2)(bxontains various requirements for the disclosure of expert testimody,
the rule, in full, states

Witnesses Who Must Provide a Written RepUOriless otherwise stipulated or
ordered by the court, this disclosure must be accompanied by a writter—+eport
prepared and signed by the witnreskthe witness is one retained or specially
employed to provide expert testimony in the case or one whose duties asytlse par
employee regularly involve giving expert testimony. The report must contain:

(i) a complete statement of all opinions the witness will express and
the basis and reasons for them;

(ii) the facts or data considered by the witness in forming them,;

(iif) any exhibits that will be used to summarize or support them;

! Plaintiffs concede thatlear error constitutes the appropriate standard of re@egPls.’ Objs. at 13].
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(iv) the witnesss qualifications, including a list of all publications
authored in the previous 10 years;

(v) a list of all other cases in which, during the previous 4 years, the
witness testied as an expert at trial or by deposition; and

(vi) a statement of the compensation to be paid for the study and
testimony in the case.

These requirements are “mandatory,” and compliance with them has to be “abstbierts ex

rel. Johnson Galen of Va., InG.325 F.3d 776782 (6th Cir. 2003)Rule37(c)(1) “mandates that

a trial court punish a party for discovery violations in connection with Rule 26 unlegsltteon

was harmless or is substantially justifietd” (quotation and citatioomitted); seeHowe v. City

of Akron 801 F.3d 718, 747 (6th Cir. 2015k¢ognizingthat a noncompliant party may avoid
sanctions under Rule 37(c)(1) only‘there is a reasonable explanation of why Rule 26 was not
complied with or the mistake was harmless” (quotation omitted))

If a party violates Rule Z6) by failing to disclose necessary information or a witness,
andthat violation is not harmless or substantially justified, “the party is not allowededhat
information or witness to supply evidence on a motion, at a hearing, or at a trial.” Fed. R. C
37(c)(1). The party subject to potential sanctiohas the burden to prove harmlessness
substantial justificatiorRadberts 325 F.3d at 78Banerjee v. Univ. of TenmMo. 3:17CV-526-

HSM-HGB, 2019 WL 1532865, at *2 (E.D. Tenn. Apr. 9, 2019).

A. The Sufficiency of Dr. Gaines'SupplementalDisclosure

Plaintiffs contendthat Judge Guyton committed clear errocancludingthat Dr. Gaines
did not properly explain the basis for his opinion that Mr. Devereux suffered a stroke on June 3,
2016, at 1700 hours, while in the Kn@Gounty Jail. [Pls.” Objs. at 1]. According to Plaintiffs,
“[t]his is clearly erroneous[] because Dr. Gaines’s declaration clearly statdsetineliecbn the

entire panoply of medical records from UT, which obviously included the CT S¢ahk.
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Plaintiffs alsocontendthat Dr. Gaines is a treating physician and therefore Judge Guyton clearly
erred by applying Rule 26(a)(2)(B) rather than Rule 26(a)(2WGdse requirements alaxer

than Rule 26(a)(2)(B).g[ld.]. In response, Defendandéscredit Plaintiffs arguments by noting

that they have not cited any case lewsupport them[Defs! Resp. at 2]Defendants also
maintainthat Plaintiffs have waived many of their arguments because they never raised them

before Judge Guytoinstead they raise them befdhés Court for the first timdld. at 5, 9].

1. The Applicability of Rule 26(a)(2)(C)

The Court begins by emphasizir@s Judge Guyton didthe importance obr. Gaines’
testimony about the timing of th&roke Dr. Gaines $ Plaintiffs’ only expert withesso his
testimony thatMr. Devereuxsuffered a stroke in the Knox County Jail is, by every appearance,
necessary to establishvelation under 42 U.S.C. § 1983specifically to establistihat a delay
in medicaltreatmentresulted in a constitutional violatio®eeNapier v. Madison County238
F.3d739, 742(6th Cir. 2001)“[W]e adoptthe holding . . . that ‘[a]n inmate who complains that
delay in medical treatmentose to a constitutional violation must placerifying medcal
evidencan the record testablish the damental effect of the delay in medical treatment to

succeed.” (quotatiommitted); see alsdBlackmorev. Kalamazoo County390 F.3d 890, 895
(6th Cir. 2004)(“Napierapplieswhere . . . the prisoner’s affliction is seemingly minor or-non
obvious. In such circumstances, medical proof is necessary to assdssnitetelay caude
serious medical injury.(citation omitted); cf. Burgess v. Fischev35 F.3d 462, 47g7 (6th Cir.
2013) (Plaintiffs do not &sert that [the] facial and head fractures were obvious to a lay person.
Indeed, the record suggests that these injuries were discovered on{yTaieans were taken at

the hospital. [T]hese injuries thus were latent medical injuwbgh require a showinthat the

delay in treatment itself caused a serimeglicalinjury.” (citation omitted))



Despite theenormous importancef Dr. Gaines’ testimonyo this case’s outcome
again,his declaration is the sole sourcewvefifying medical evidence in the recerdPlaintiffs
never responded to Defendants’ renewed motartheir view that Rule 26(a)(2)(C)govern[s]
theanalysis” isnot an argumentthat Judge Guyton had the opportunity donsiderwhen
recommendinghow this Courtought torule on therenewed motion. [Pls.” Objs. at 1lnder
thesecircumstances, when a party objectateeport and recommendation by raising arguments
that he did not presetd the magistrate judgéhe Sixth Circuithasroutinely declind to consider
those argumentSee AER\pexEmp'r Servs., Inc. v. Rotond®24 F.3d 857, 867 (6th Cir. 2019)
(“[A] district court neverabuses its discretion when it holds that an issue not actually presented
to a magistrate judge is forfeited.” (emphasis addeiiation omitted));Murr v. United States
200 F.3d 895, 908.1 (6th Cir. 2000) (“[A]bsent compelling reasqrithe Magistrateludge Act]
does not allow partie® raiseat the district court stage new arguments or issues that were not
presented to the magistrate. Hence, Petitioner’s failure to raise this claire trefanagistrate
constitutes waiver.” (citations omitted)3ge also Steele v. JenkindNo. 174171, 2018 WL
2144073, at *4 (6th Cir. Mar. 5, 20L8But [the plaintiff] did not raise this claim in his petitipn
rather, he presented it for the first time in his objections to the magistra&gudgort and
recommendaon. He therefore has waived review of this cldifeitation omitted));Becker v.
Clermont Cty. Prosecutpd50 F. App’x 438, 439 (6th Cir. 2011)Although [the plaintiff]
requested the amount of $376,000,000, this request was not made until he filed objections to the
magistrate judge’s report and recommendation, and need not be considerecbyrthhecause
it was not first presented to the magistrate judgedosideratiori (citing Murr, 200 F.3d at 902

n.1)).



Plaintiffs offer this Court no reason, much less a compelling one, as to whyputd
consider theimewfoundargumentthat Rule 26(a)(2)(Cpoverns the analysisf Dr. Gaines’
disclosureln fact, the Court would be remiss if it did not mention tdatige Guyton long ago
specifically ruled in his memorandum opinioand orderfrom November 13, 2018&hat Rule
26(a)(2)(B)and not Rule 26(a)(2)(Gppliesto Dr. Gaines’ disclosure. [J. GuyterMem. Opat
11-14].Plaintiffs never objectedo Judge Guyton’sleterminatiorthat Rule 26(a)(2)(C) wasot
germane providingthis Courtwith no occasion to disturhis opinion The Cout will therefore
adhere to precedent and sumnyardjectPlaintiffs’ postmortemargumentas totheapplicability
of Rule 26(a)(2)(CYo Dr.Gaines’ disclosureAESApex Emp’r Servs924 F.3d at 867Steele

2018 WL 2144073 at *MBecker 450 F. App’x at 439Murr, 200 F.3d at 902 n.1.

2. TheBasis and Reasons for Dr. Gaines’ Conclusion

In contendingthat Dr. Gainesstated sufficient ba&s and reasons for his conclusion that
Mr. Devereuxsuffered a stroke on June 3, 2016, at 1700 heuhde in the Knox County Jail,
Plaintiffs highlight the facthathis disclosuréclearly states that he relieh the entire panoply
of medical records from UT, which obviously included the CT Scans.” [Pls.” Objs. at 1].ng doi
so, Plaintiffs appear to argue that an expert’s reference to medical renoedslisclosure is
sufficiert to satisfy Rule 26(a)(2)(B)iii). The Court in addressing this argumebgegins with
Defendants’counterargument that Plaintifigite no legal authority to support their position.
Indeed, Plaintiffs cite not a single case anywhere in their roughhpage objection to Judge
Guyton’s report andecommendation

Severalmonths ago, whethe Court overruled Plaintgf objections to Judge Guyton’s
orderfrom September 152018, it did so partly becauséhey cited naase law to support

theircause.The Court at that timewrote that “[w]ithout someeffort on the Devereuxs’ part to



show—with developed legal argumenthat Judge Guyton clearly erred or acted contralgvip

the Court . . . cannot hold that his decision is anything but presumptively reagdridiiem.

Op.& Order, Doc. 119, at 4]. The Court explainedRiaintiffs then—and itexplains to them
hereagain—that the critical inquiryin determining whether a federmalgistrate judgehas
committedclear legal error iSwhether case law does or does not support a magistrate judge’s
decision.” |d. at 3-4 (citing Diorio, 2017 WL 1399869 at 32

The Court cannot possibly conclude that Judge Gusfterly erred or acted contrary to
law without a showing on Plaintiffs’ pathat his decision is in fact contrary ttee case law that
governs Rule 26(a)(2)(Byand the Court is under no obligation donduct researcbn their
behalf See Fairfield v. WachaNo. 1:07cv-948, 2008 WL 584940, at *2 (W.D. Mich. Feb. 28,
2008) (stating that a party’s failure to cite any case law rendered Ungoied objection the
sameas no objection at all” (citations omittedpee also McPherson v. Kelsey25 F.3d 989,
995-96 (6th Cir. 1997) (“[l]ssues adverted to in a perfunctory manner, unaccompanied by some
effort at developed argumentation, are deemed waived. It is not sufficremtparty to mention
apossible argument in the most skeletal way, leaving the court to . . . put flesh on its bones.”
(quotation omitted)); E.D. Tenn. L.R. 7.1(@PBriefs shall include. . [the] legal grounds which
justify the rulingsought from the Couf?).

Plaintiffs’ objection without legal authorityto back it,reads merelys arequest for the
Courtto substitute its own judgment for Judge Guytobist theCourtlackslicenseto disturb
Judge Guyton’s decisiogven if itdisagres with hisassessment of Dr. Gaines’ disclosiBee
Nisus Corp. vPermaChink Sys., In¢.327 F. Supp. 2d 844, 851 (E.D. Tenn. 2003) (“[T]his
standard does not permit the reviewing court to substitsitewn conclusion for that of the

magistrate judge.})see alsdiorio, 2017 WL 139986%t*2 (observing that th“nondispositive
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review standard is highly deferential” to the magistrate judge’s deaisaking authority
(quotation omitted))Again, Plaintiffs mustely on precedento establishthat Judge Guyton’s
decisionis clearly erroneous or contrary to law before the Court carbattheyhave not done
so, having, frankly, ignored the Court’s previous guidance giekcificationsas tothis legal
standard.

In any event the Court’s review ofcase law does ndeave it with a firmand definite
convictionthat Judge Guyton committed clear error or acted contrary to law. As JudgenGuyt
recognized in his report and recommendatibe, Sixth Circuithas acknowledgethat expert
reports under Rule 26(&nust include ‘how’ and ‘why’ theexpert reached a particular result,
not merely the expert’s conclusory opinionR!C. Olmstead, Inc. v. CU Interface, LL8D6 F.3d
262, 271 (6th Cir2010)(quotation omitted)Dr. Gainesdoes not staten his disclosure that he
relied on the CT scan teach the crucial conclusidhatMr. Devereuxsuffered a stroke on June
3, 2016, at 1700 hours, in the Knox County Jadlegenerally Fielden v. CSXransp., Inc, 482
F.3d866, 871 (6th Cir. 200 (“Rule 26(a) generally serves to ‘allow[] both sides to prepare their
cases adequately and efficiently and to prevent the tactic of sumensaffecting the outcome
of the case.” quotingSherrodv. Lingle 223 F.3d 605, 613 (7th Cir. 200D)While Dr. Gaines
did inform Defendants during his deposition tthee drewthis conclusionfrom the CT scan
JudgeGuyton pointed out thatase law doesot support the proposition tha party carcure
adeficient Rule 26(a)(2¥lisclosurethrough an expert’s deposition testimofig. & R. at 20];
seegenerallyRaoerts 325 F.3d at 782 (stating that compliance with Rule 26(a)’s requirements
must be “absolute”).

And despite Plaintiffs’ contention otherwisBy. Gaines’mere reference to “medical

records’ as Plaintiffsphraseit, is not a specific enougtarticulation ofhow Dr. Gainesreached
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his conclusion—that is, not specific enough tnable the&Court to conclude that Judge Guyton
clearly erredin finding Dr. Gaines’ disclosurto beinadequatainderRule 26(a)(2)(B)Sece Tate

v. BionxLinvate¢ No. 06-69-DLB, 2009 WL10676044, at *7 (E.D. Ky. Mar. 4, 2009) (“Rule
26(a)(2)(B) requires disclosures of vepecific and detailed informatidii. see alsoTyler v.
Pacific Indem. Cq.No. 18cv-13782, 2013 WL 183931, at * (E.D. Mich. Jan. 17, 2013) (“Rule
26(a)(2)(B) requires that the parties provide an extensive expert witness fiapeachsuch
witness|.]"); cf. R.C. Olmstead, Inc. v. CU Interfadd,C, 657F. Supp. 2d 905, 911 (N.D. Ohio.
2008) (“[The expert’s] report requires Defendantdrtmige through 197 pages to find for
themselves which pageg(support eacljof the expert’'s] conclusions. Rule 26(a)(2)(B) requires
far more than the lackluster effort put forward by [the expert] in this repoaffiymed R.C.
Olmstead, Incv. CU Interface, LC, 606 F.3d 262 (6th Ci2010) seeArnesonv. Mich. Tissue
Bank No. CV 05189-M-JCL, 2007 WL 4698986, at *5 (D. Mont. Mar. 26, 2007]T(he
absencef a statement ofiow the medical records support the concludipds[es] not satisfy
the Rule26(a)(2)(B) requirements.” (emphasis added) (ciGigdi v. StrauchNo. 94 Civ. 3976
RMBHBP, 2001 WL 388052, at *4-5 (S.D.N.Y. Apr. 16, 2001))).

In fact, Dr. Gaines’ reference to “medical records” asbé&isfor his opinion abouthe
timing of Mr. Devereux’s strok&ould arguably not evesatisfy Rule 26(a)2)(C)’s relatively
pliantrequirementsseeFed. R. Civ. P. 26 advisory committee’s note to 2&h@ndment (noting
that Rule 26(a)(2)(C) requires a disclosure that is “considerably lesssesd than the report
required by Rule 26(a)(2)(B)")et aloneRule 26(a)(2)(B¥ rigid requirementssee Branes v.
CSXT Transp.Inc, No. 3:13CV-00525DJH, 2017 WL 1334303, at10 (W.D. Ky. Apr. 7,
2017) (observinghata “plaintiff’'s referenceto voluminousmedical recordsloes not qualify as

anadequate summary of facts and opiniamstier Rule 26(a)(2)(C))ngram v. Novarti®harms.
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Corp, 282 F.R.D. 563, 56465 (W.D. Okla. 2012) @eterminingthat the plaintiff's treating
physicians’ reference to unspecified testimony “in accordance with” gfantiedical records
was insufficient under Rule 26(a)(2)(CAnderson v. Bristollnc., 936 F. Supp. 2d 1039, 1059
(S.D. lowa 203) (recognizingthat “a mere reference to medical recgregthout more violates
Rule 26(a)(2)(C)citation omitted). In sum, the Court is unable tmnclude that Judge Guyton
clearly erred or acted contrary to ldy finding that Dr. Gaines’ disclosure is insufficient under

Rule 26(a)(2)(B).

B. Harmlessness or Substantial Justification

Plaintiffs next argue thateven assuming that Dr. Gaines’s report is deficient,” Judge
Guyton erred by concluding that their failure to comply with Rule 26(a)(23(Bytsubstantially
justified. [Pls. Objs. at £2]. In response, Defendantsdntendthat Plaintiffs raisehis argument
of substantial justification “for the first timendhave thereforéwaived|it] because it was never
presented to the Magistrate Judg®éfs.” Resp. at—5].

Judge Guyton expressly stated tlRddintiffs never raisd an argument odubstantial
justificationin response to Defendants’ renewed motion, and he therefore declined to find that
Plaintiffs’ violation of Rule 26(a)(2)(B) was substantially justified: “GiveattRlaintiffs did not
respond to Defendants’ Renewed Motion, the Court cannot find that the insufficient desclosur
is harmless or substantially justifiedR. & R. at19]. Ths Courtcanidentify no clear errorn
Judge Guyton’seasoningor his conclusion—gain, the burdemestson Plaintiffs, as the party
subject to potential sanctions under Rule 37(¢)d)yaise and shovgubstantial justification.
Roberts 325 F.3d at 782Banerjee 2019 WL 1532865 at *AHaving failed toargue substantial

justificationbefore Judge Guyton, they canattempt to dso now before this Couitr the first
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time. AESApex 924 F.3d at 867/Murr, 200 F.3d at 902 n.Steele 2018 WL 2144073 at *4
Becker 450 F. App’x at 439.

And even if Plaintiffs had notwaived thisargumentit would still falter because, again
theycite no legal authority tandergirdit. SeeMcPherson 125 F.3dat 995-96 Fairfield, 2008
WL 584940 at *2; E.D. Tenn. L.R. 7.1(bJhe Sixth Circuithasadopteda five-factor testto
determine whether a party’s deficient disclosure is substantially justified

(1) the surprise to the party against whom the evidence would be offered; (2) the

ability of that party to cure the surprise; (3) the extent to which allowing the

evidence would disrupt the trial; (4) the importance of the evidence; and (5) the

nondisclosing party’s explanation for its failure to disclose the evidence.
Howe 801 F.3dat 7472 Plaintiffs do not cite oraddress anyoneof thesefive factors.Instead,
theyfault Judge Guytoror retracting his‘earlier ruling”that Dr. Gaines’disclosure after its
supplementationyas sufficiem, and they insist that théywere lucky to even gethe declaration
in the first place, whiclbr. Gaines was under no obligation to providgPls.” Objs. at 2].But
against thespirit of the fivefactortest, Plaintiffsdo notaddresswith eitherof these arguments
the effectof their ownfailure to properly supplemeiiir. Gaines’disclosure after Judge Guyton
originally found it to be deficient, on November 13, 20B@sides, ifanything, this Court’s
determinatiorthatJudge Guytorerredon November 13, 2018by allowingPlaintiffs to filethe
supplemental disclosure without first making a proper showing of harmlessviiates the

supplemental disclosure and leaves intact only the initial discloSaetlowe, 801 F.3d at 747

(stating that a noncompliant party may avoid sanctions under Rule 37(c)(1if Otilgre is a

2 Citing Rule 37's Advisory Committee Notesthe Sixth Circuithas alsoapplied a bipartite tesffor
harmlessness, which requires “[1] an honest mistake on the pidug pBrty subject to potential sanctipf§ coupled
with sufficient knowledge on the part of the other parBoberts 325 F.3d at 78(quotation omitteli seeSommer
v. Davis 317 F.3d 686, 692 (6th Cir. 2003) (“Nothing in flvesent case suggests that the failure to disclose Dr.
Loomis in a timely manner was the result of an honest mistake. Nthedaefendants have sufficient knowledge of
him or his opinions, since the first hint that he might have some involvém#érgcase came . . . months after the
expertdisclosure deadline.”)
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reasmable explanation of why Rule 26 was not complied with or the mistake was harmless
(quotation omitted) As to this initial disclosureJudge Guytordetermined that it wasvholly
inadequate.[J. Guyton’s Mem. Op. at 10].

In sum, the Court cannot conclude that Judge Guyton clearly erred or actedyctantra
law by recommending that it grant Defendants’ renewed motion and exclude Dr. Gaines’
testimony including his declaratiorSeeFed. R. Civ. P. 37(c)(1{*If a party fails to provide
informationor identify a witness as required by Rule 26(a) . . . the party is not allowed to use
thatinformation or witness to supply evidence on a motion, at a hearing, or at trial, tndess
failure was substantially justified or is harmlessRpberts 325 F.3dat 782 (stating that Rule
37(c)(1) “mandates that a trial court punish a party for discovery violationsnnection with
Rule 26 unless the violation was harmless or is substantially justified” {muotanitted));see
alsoR.C. Olmstead606 F.3d aR77 (“I join the court’s opinion, and write briefly eamphasize
that it was not only permissible, but salutary that the district court chose tocenf
Rule26(a)(2)(B) by striking [the plaintiff’'s] expert report. The report \watently noncompliant
with the Rule.” (Kethledge, J., concurringpunt v. Hadden127 F. Supp. 3d 780, 789 (E.D.
Mich. 2015) (“Exclusion of expert testimony is the ‘standard sanction’ for a niolaf Rule
26.” (quotation omitted)) The Court will therefore not consider Dr. iBes’ declarationas

evidence athesummaryjudgment stage. Fed. R. Civ. P. 37(c)(1).

IV. CONCLUSION
Plaintiffs fail to satisfy their burden of showing that Judge Guyton gleared or acted
contrary to law. Plaintiffs’ objections [Dod3( are thereforeOVERRULED, and Judge
Guyton’s report and recommendatididoc. 127 is ACCEPTED IN WHOLE . Defendants

Renewed Motion to Strike and Exclude Dr. Gaines’ Opinions [Doc. IBRANTED.
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So ordered.

ENTER:

s/J. RONNIE GREER

UNITED STATES DISTRICT JUDGE
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