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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

BRIAN B. DEVEREUX and RENEE DEVEREUX,

)
Plaintiffs, )
)
)
V. ) No.3:17-CV-197-JRG-HBG
)
KNOX COUNTY, TENNESSEE, et al., )
)
Defendants. )

MEMORANDUM AND ORDER

This case is before the undersigned purst@m8 U.S.C. § 636, the Rules of this Court,
and Standing Order 13-02.

Now before the Court is Defendants’ Mmti to Strike and Exclude Expert Witness
Testimony [Doc. 67]. The parties appearedotee the undersigned for a motion hearing on
October 4, 2018. Attorneys Darren Berg and Ricl@otlins appeared on behalf of Plaintiffs.
Attorney David Wigler appeared on behalf of Defants. Accordingly, fahe reasons more fully
stated below, the CoUuBRANTS IN PART AND DENIES IN PART Defendants’ MotionDoc.
67).

l. BACKGROUND

The Court will begin with the allegationstine Verified Second Amended Complaint and
then turn to the procedurhistory in this case.

A. Allegations in the Verified Second Amended Complaint

Plaintiffs filed their Complaint on May 3, 201and later filed a Verified Second Amended
Complaint (*“Amended Complaint”) [Doc. 26h September 20, 2017. The Amended Complaint

alleges that on or about JuBe 2016, Plaintiff Brian Devereux Rlaintiff”) entered the Knox
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County Detention Center to turn himself ingerve the remainder of time for his minimum 48-
hour sentence as a resodta DUI conviction. [d. at § 10]. At 17:10, @icer Mobley opened the
door to the holding cell and looked insided. [at  13]. During this time, Plaintiff did not move
and was unresponsiveld]. At 17:52, Officer Mobley entecethe holding cell again to give two
inmates their dinner, and during this timeqiBtiff did not move and was unresponsivil. at 1
13-14]. Later, at 18:01, Officer Mobley entettb@ holding cell to colledrash and observe the
room, and Plaintiff did not move and was unresponsiie.af 1 15].

The Amended Complaint states that subsetiyeat 18:50, Offter Nasser entered the
room and pointed to Plaintiff.Id. at § 16]. Two inmates kickdelaintiff's legs, but he did not
move. [d.]. Officer Nasser left the holding ltevithout checking on Plaintiff. 1fl.]. Officer
Nasser returned a few minutes later but did not make any attempts to determine whether Plaintiff
was conscious or experiencing a medical emergenidy.af  17]. The Amended Complaint
continues that at 19:38, OfficéMobley entered the cell and sasdmething that prompted an
inmate to point at Plaintiff. I§l. at  18]. Another inmate kickd®laintiff's leg, but Plaintiff did
not respond. Ifl.]. Officer Mobleydid not make any attempts determine whether Plaintiff was
experiencing a medical emergencid.]f

The Amended Complaint alleges that a nunmddesfficers continuedo enter the holding
cell, including Officer Frye, Officer Mooreand Officer Nasser, but they took no action to
determine if Plaintiff was expeencing a medical emergencyld.[at 1 19-21]. The Amended
Complaint avers that a number of inmates m liblding cell told Defendants and perhaps other
unknown jailers that Plaintiff was unconscious and unresponsive, but Defendants and the unknown
jailers took no action. I¢l. at 1 24]. Subsequently, betwe2241 and 22:47, Officer Grant and

Officer Buren entered the holdinglice@nd one of the officers checked Plaintiff and then left the



cell. [Id. at § 25]. Shortly thereafter, the officer meted with another officer who took Plaintiff's
pulse. [d.]. Several officers and a nurse entereal lblding cell and began affording Plaintiff
medical treatment.ld. at 11 26-27]. The Amended Complastates that Rural Metro Ambulance
arrived to find Plaintiff lying orthe floor inside of the nursingrea and that he was hypotensive
and hypoxic with a diminished respiratatgive with shallowbreathing sounds.Id. at T 28]. He
was unconscious and only responsive to pdih]. [Plaintiff was transported to the University of
Tennessee Medical Center (“UT Medical Gefitfor further care and treatmentd .

The Amended Complaint states that Plaimiéfs hospitalized at UT Medical Center from
June 3, 2016, to June 13, 2016d. pt § 29]. An MRI of his l@in revealed “acute on subacute
infarct involving bilateral cesbellar cortices with hemorrhagic componentd.][ The Amended
Complaint alleges that in addition to the mu#ipstrokes, Plaintiff sustained other injuries
associated with the delayedre and treatment he receivatdthe Knox County Jail.ld.]. The
Amended Complaint alleges Plaintiff susid a permanent neurological injurld.[at T 30].

The Amended Complaint alleges violations4@fU.S.C. § 1983 for the failure to provide
adequate medical care and negligence.

B. Procedural History

On May 15, 2018, Plaintiffs served their Dasure of Expert Testimony [Doc. 67-5],
listing fourteen medical providers pursuantRederal Rule of @il Procedure 26(a)(2). The
disclosures with respect to &lurteen medical providers ardatvely the same. For instance,

the disclosures contain the identity of the tiemdre provider and his/heole in attending to

1 While the Court will refer to “fourteen maudil providers,” the Court observes that there
are actually more than fourteen medical prorsdésted. Plaintiffs number the disclosures 1
through 14, but several of the disslwes contain multiple namesurther, the Disclosure lists
Tammy Brawner and Gregory Brawner as miéfs, which the Cour believes to be a
typographical error.



Plaintiff (e.g., Dr. Shields and DKravitz were the attendinghysicians who saw him in the
emergency department on June 4, 2016). [Doc. &72. Each disclosure provides the subject
matter that each physician or lteaare provider intends to testif The disclosures for thirteen
physicians include an identical statement dkvies: “The facts and opinions to which [the
physician] are expected to tegtihclude diagnosis, cause, andaiment, as well as the opinions
of other health care providerstiiwhich they consulted.”). [@c. 67-5]. With respect to the
paramedics, the disclosure states that theppamed Plaintiff to UT Medical Center on June 3,
2016, and that they are expected to presadeace concerning his medil condition upon arrival

to the Knox County Detention Facility and during the transpddt. af 1].

On May 16, 2018, Defendants filed motions $ommary judgment [Docs. 48, 50]. The
motions, in part, challenge Plaintiffs’ ability tiemonstrate that Plaifftsuffered a stroke during
the time the officers had an opponity to observe him, whetherdhtiffs can establish medical
causation, and whether Plaintiff exhibited classmogipms of a stroke whezach officer entered
the holding cell. In response fefendants’ motions, Plaintiffeequested additional time to
respond, stating that they neexbert medical proof. [Doc. 54]The Court ganted additional
time so that Plaintiffs could obtain the medipabof and depositions that they believed were
necessary to respond to Defendadispositive motions. [Doc. 59].

Plaintiffs filed their response to Defendantsdtions for summary judgment on August 24,
2018. Relevant to the instant matter, Plaintifiisdf a Declaration of Kenneth J. Gaines. M.D.
[Doc. 63-1]. Dr. Gaines was previously disclosed in the May 15 disclosure. Similar to the other
disclosures, Dr. Gaines’s May 15 disclosureestats follows: “Dr. Gaines is Mr. Devereux’s
treating neurologist. . . . Dr. Gainissexpected to present evidenreler Federal Rule of Evidence

702, 703, or 705 concerning the itign history, nature, scopdreatment, and prognosis of



Plaintiff's neurological dsorders stemming from the stroke anér&g giving rise tahis action.”
[Doc. 67-5 at 5]. His discloseis continues, “The facts and ojons to which Dr. Gaines is
expected to testify inate diagnosis, cause, and treatmentyelsas the opinions of other health
care providers with which he consultedld.].
In his Declaration, Dr. Gainestates that he was asked t@lenate Plaintiff as a treating
and evaluating physician. [Doc. 63-1 at { 4]. ddbmits that he was provided “a video by counsel
of Plaintiff Devereux during his time in a holdiogll at Knox County Jail and a Second Amended
Complaint document dated September 20, 201[d.]. [Dr. Gaines opines:
It is my opinion to a reasonable degrof medical certainty that Mr.
Devereux suffered a cerebral infaoo while incarerated in Knox
County jail in Knoxville at approximately 1700 on June 3, 2016.
Because of the failure of the rgennel at that jail facility to
recognize his stroke symptoms, \was not transported in a timely
manner that would have allowed him the opportunity to receive
appropriate therapy such as sstie plasminogen activator. . . . In
this circumstance[,] Mr. Devereux was not transported in a timely
fashion and as a result[,] he svdeprived of the opportunity to
receive this therapy which scientific data shows leads more likely
than not to a good or excellent outcomen ischemic stroke if this
medication is received. The resadudeficits which he suffers
cognitive and gait deficits are thestdts of the failure to receive this
therapy.

[Id. at ] 7].

Defendants move the Court to excludeRddintiffs’ expert medical testimony, including
Dr. Gaines.

. POSITIONS OF THE PARTIES

Defendants request [Doc. 67] that the Cexdlude all expert medical testimony offered
by Plaintiffs, including the Deatation of Dr. Gaines. Defeadts state that on May 15, 2018, the

deadline for expert witrss disclosures, Plaintiffs served a&osure of Expert Testimony, listing

fourteen (14) medical provideratho purportedly were not requitéo produce a report because



they were not retained or specially employefdrnavide expert testimony in this case. Defendants
state that one of the medical piders identified is Dr. Gaines. Defendants assert that it is
undisputed that Dr. Gaines was originally Hiras a treating physiciaand that he provided
treatment and evaluations of Plaintiff froBeptember 2, 2016, through February 9, 2018.
Defendants argue, however, that Dr. Gaines wasrigti@ned or specifically employed to provide
expert testimony in this case. Defendants poifidr. Gaines’s Declatin, which was signed on
August 10, 2018, six months after st interaction withPlaintiff on February 9, 2018. In his
Declaration, Dr. Gaines opinesathPlaintiff suffered a cerebraifraction while incarcerated in
Knox County Jail and that due tcetfailure of the personhat the facility torecognize Plaintiff's
symptoms, he was not transported in a timely méataflow him to receivappropriate therapy.

Defendants assert that Dr. i@@s’s Declaration is untimglunder the Scheduling Order.
Defendants explain that the Declaration wiésdf after the May 15 deéde. In addition,
Defendants state that the Deaeltion was filed after theaubertand discovery deadlines expired.
Further, Defendants assert that Plaintiffs wergiired to disclose Dr. Gaines’s opinions pursuant
to Rule (26)(a)(2)(B) and that the disclosurdvay 15 does not comply with Rule 26(a)(2)(B) or
©).

Plaintiffs filed a Response [Doc. 73] in opposition to the Motion. Plaintiffs state that Dr.
Gaines was not required to prod& a written report becaa he is a treatinghysician. Plaintiffs
assert that Dr. Gaines was timely disclosed utite Scheduling Order in compliance with Rule
26(a)(2)(C). Plaintiffs state that Defendants oibeauthority for their argument that because Dr.
Gaines reviewed the jail video and other materfasshould be converted to a specially retained
expert. Plaintiffs state that Dr. Gaines, likka&y good treating physician, obtained a history from

Plaintiffs as part of the treatment and diagnosigpss. Plaintiffs submit that if the Court finds



that they should have disclosed @raines pursuant to Rule 26(a)(2)(B), they request leave to do
so now. Plaintiffs state onlybjections (v) and (vi) to Rul26(a)(2)(B) are missing, which are
irrelevant to Defendants’ objectianBlaintiffs assert that thgyoperly disclosed Dr. Gaines under
Rule 26(a)(2)(C) and th#tthe disclosure is ruled inadedaathe remedy is not exclusion.

Defendants filed a Reply [Doc. 76], assertingt tBlaintiffs offeredo evidence suggesting
that Dr. Gaines formed his opami as to causation during the couo$eliagnosis and treatment of
Plaintiff and that no medical records have beenpced indicating that Plaintiff suffered a stroke
while at the detention facility.Defendants state that an expexport was required because Dr.
Gaines’s opinions go far beyond the medical rezoifdDr. Gaines’s diagnosis and treatment.

Subsequently, after the hearimgthis matter, the partieddd supplemental briefs, which
the Court has also considered. In DefendaBtgplemental Brief [Doc. 83], they argue that
Plaintiffs’ counsel statedt the hearing that they do not inteandupplement their expert witnesses
disclosures with respect to anyet experts other than Dr. Gaind3efendants state that Plaintiffs
acknowledged at the hearing that their expert witness disclaawrekeficient. Defendants state
that Plaintiffs have not informed the Court on their progress or any attempt to correct the
deficiencies in theiexpert disclosures.

Plaintiffs filed a Response [Doc. 86], assertingt the parties dispute whether Dr. Gaines
is required to provide an expert report under R26éa)(2)(B). Plaintiffs state that they have
supplemented Dr. Gaines’s disclosure to incorgohég Declaration. If the Court finds that Dr.
Gaines should have been disclosed under Rule 26(a)(2)(B), Plaintiffs request that they be permitted
to supplement because his declaration already isatsfibparts (i)-(iii), laving only a list of his

publications, rates, and a listfior testimony in previous cases to be supplemented.



. ANALYSIS

During the hearing, Defendants argued thatekpert disclosures are insufficient under
Rule 26(a)(2)(B) and (C). Further, Defendantgest that Dr. Gaines’s Declaration, which was
filed in August 2018, goes beyond treatment and diagrosl that he should have been properly
disclosed pursuant Rule 26(a)(2)(B).

Plaintiffs argued at the hearing that Dr. Gaines primarily utilized Plaintiff Brian Devereux’s
medical records when forming his opinion. Plaintiffated that they did no¢tain Dr. Gaines as
an expert in this case. Plaintiffs argued that#st sentence in the May 2018 disclosure (i.e., “The
facts and opinions to which Dr. Gaines is ected to testify include diagnosis, cause, and
treatment, as well as the opinions of otherltheeare providers with which he consulted.”)
constitutes a summary of factsdaopinions and that his Declatiincludes all of his opinions.
Plaintiffs acknowledged that Dr. Gaines revievikd video from the holding cell but explained
that he did so in order to pinpoint the strokesiese Plaintiff's oral lstory and medical records
did not specify when it occurred. Later, aé thearing, Plaintiffs agreed that the May 2018
disclosure of Dr. Gaines was not the complete disclosure but argued that even if Dr. Gaines is
required to file a Rule 26(a))@) report, his Declaration eets the main requirements.

In addressing the instant disputes, the Counddiit helpful to begin with the expert report
requirements under Rule 26(a)é2)d then turn to the issugsthe present matter.

A. Requirements under Rule 26(a)(2)

Federal Rule of Civil Procedure 26(a)(2) gowesxpert disclosure requirements. Rule
26(a)(2)(B) provides, in relevant part, that expetness disclosures “must be accompanied by a
written report—prepared and sighey the withess—if the withess one retained or specially

employed to provide expert testimony.” lddition, Rule 26(a)(2)(B) provides as follows:



The report must contain:

(i)

(ii)
(iii)
(iv)

(v)

(vi)

a complete statement of all apns the witness will express
and the basis and reasons for them;

the facts or data considered by the witness in forming them;
any exhibits that vilibe used to sumarize or support them;

the witness's qualifications, including a list of all
publications authored ithe previous 10 years;

a list of all other cases in which, during the previous 4 years,
the witness testified as an expert at trial or by deposition; and

a statement of the compensation to be paid for the study and
testimony in the case.

Fed. R. Civ. P. 26(a)(2)(B).

Generally, “a treating physicias not required to submit agxpert report or disclosure

under Rule 26(a)(2)(B) because a treating physisamot ‘retained or specially employed to

provide expert testimony in the caseTaylor v. U.S.No. 2:04-cv-128, 2005 WL 5984597, at *1

(E.D. Tenn. Nov. 23, 2005) (quoting Rule 26(a)(2)(BR)le 26(a)(2)(C), hoewver, still requires

summary disclosures of the facts and opinions toffezed by such expert witnesses even if they

are not required to provide the dégd report under Rule 26(a)(2)(B).

Specifically, Rule 26(a)(2)(C) states:

Witnesses Who Do Not Provide a Written Report. Unless otherwise
stipulated or ordered ke court, if the witness is not required to
provide a written report, thidisclosure must state:

(i) the subject matter on which thdtness is expected to present
evidence under Federal Rule®fidence 702, 703, or 705; and

(i) a summary of the facts and opinions to which the witness is
expected to testify.



Subsection (C) “appears to spedikectly to experts, suchs treating physicians, whose
testimony often blurs the lineetween fact and opinionCall v. City of RiversideNo. 3:13-cv-
133, 2014 WL 2048194, at *3 (S.D. Ohio May 19, 2014) (quoBoteman v. Am. Family Mut.
Ins. Cao, 274 F.R.S. 641, 645 (N.D. Ind. 2011)). Thuhijle treating physiciamare not required
to provide an expert report pursuant to Rulea@&()(B), the party offering the treating physician’s
opinion must provide the disclosures outlined in Rule 26(a)(2)(C).

B. Plaintiffs’ Expert Disclosures

The Court will first address Dr. Gaines’s dasure and his Declaration and then the Court
will turn to the other healthcare providers.

1. Dr. Gaines

Defendants assert that Dr. Gaines’s disgte provided on May 15, 2018, does not comply
with Rule 26(a)(2)(C). Further, Defendantatetthat Dr. Gaines’s Declaration goes beyond the
diagnosis, cause, and treatment of Plaintiff’'s dooa and that he should have been disclosure
pursuant to Rule 26(a)(2)(B).

The Court will first discuss the May 15 disclosure and then turn to the August 2018
Declaration.

I. The May 15, 2018 Disclosure

The Court finds the May 15 disclosure of Dr.it&s wholly inadequate under either Rule.
His disclosure is nearly identical to the otkésclosures, which merely provide, “The facts and
opinions to which [the physician] is expecteddstify include diagnosis, cause, and treatment, as
well as the opinions of other h#alcare providers with which he consulted.” Even under Rule

26(a)(2)(C)’s considerably less extensive requirements, this disclosure is insufficient because it

10



does not provide a summary of the facts and opirtimmghich the witness is expected to testify.
Fed. R. Civ. P. 26(a)(2)(C)As one court explained:

[A] summary of opinions under R 26(a)(2)(C) means a brief

account of the main opinions ofetlexpert, and the opinions must

state a view or judgment regardiagnatter that affects the outcome

of the case. A mere statement of the topics of the opinions is

insufficient. Further, this Court finds that a summary of facts

supporting those opinions under RW®é(a)(2)(C) means a brief

account of facts—only those on whithe expert relied in forming

his or her opinions—that states the main points derived from a larger

body of information; merely stating the topic matters of facts relied

upon does not suffice.
Little Hocking Water Ass'n, Inc. E.I. DuPont de Nemours & GdNo. 2:09-CV-1081, 2015 WL
1105840, at *9 (S.D. Ohio Mar. 11, 2015ge also Gleed v. AT&T Servs., |Mdo. 13-12479,
2016 WL 1451532, at *5 (E.D. Mich. Apr. 12, 2016) (quotirtjle Hocking Water Ass) Dr.
Gaines’s disclosure provided in May fails to ub® any summary of facts and opinions and simply
constitutes a statement of the topics. The facttthaeen of the fourteen disclosures are nearly
identical further demonstrates that the disclosare wholly inadequateAccordingly, the Court
finds that the disclosure providedMay 2018 for Dr. Gaines is inadequate.

il. The August 10, 2018 Declaration

With respect to Dr. Gaines’s Declaration, tesue before the Court is whether his role

changed when he submitted the Declaratittys triggering the requirements under Rule
26(a)(2)(B). The Sixth Circuit has addsed a similar issue. Specifically, lelden v. CSX
Transp., Inc. 482 F.3d 866 (6th Cir. 2007), the Court addressed whether a report was required
before the treating physician could testify as @ ¢huse of plaintiff's cgal tunnel syndrome.

The district court excluded theeating physician, finding that tieeating physician was an expert

under Rule 26(a)(2)(B), and he did not fie expert report by the deadliniel. at 869.

11



The Sixth Circuit reversed the district court’s decisioml&xing that Rule 26(a)(2)(B)
does not require an expert report from a treatingiptaysin the context of this case when he was
simply testifying as to the caa of plaintiff's condition. Id. The Sixth Cirait reasoned that
“doctors may need to determineetbause of an injury in order tieat it” and tlat “[d]etermining
causation may therefore be an integrait of ‘treating’ a patient.’ld. at 870.

The Court continued that the “biggest conagith permitting treating physicians to testify
in all circumstances without praling expert reports ighat this would permit circumvention of
the policies underlying the expieeport requirement.’ld. The Court stated that “[a] party might
attempt to avoid Rule 26(a)(2)(B)’s requirembpthaving a treating physician testify on an issue
instead of having an expert do soltd. The Sixth Circuit notedhat “[sJome courts have
accordingly concluded that when the nature soape of the treating physician’s testimony strays
from the core of the physicianteeatment, Rule 26(a)(2)(B) requsrthe filing of an expert report
from the treating physician.d. “The determinative issue is the scope of the proposed testimony.”
Id. (quotingWreath v. United State$61 F.R.D. 448, 450 (D. Kan. 1995)). The Court continued,
“Under this purposive reading of Rule 26, a reépgsrnot required when a treating physician
testifies within a permissive core on issues peirtgito treatment, based on what he or she learned
through actual treatment and frdahre plaintiff's records up tand including that treatment.Id.
at 871.

In ruling on whether to exclude the treating gioian, the Sixth Circuit compared the facts
to another cas®Johney v. USA Hockey, Ind.38 F. App’x 804 (6th Cir. 2005), wherein the Court
upheld the exclusion of a treating physicidt.. The Court explained that the “treating physician
in Mohneyreviewed a videotape of an accident and apexeto the cause of the patient’s injury,

and opined based, in part, on the tapel” The Court emphasized thatMohney there was no

12



evidence that the treating physician rendered his @apitiring the course of plaintiff's treatment.
Id.; see also Avendt v. Covidien In814 F.R.D. 547, 559 (E.D. Mich. 2016) (explaining that
following the 2010 Amendments and the addition ofeR26(a)(2)(C), district courts continue to
observes the restrictions tneating physician testimony that were articulateBiaiden).

In the instant matter, Dr. Gaines opines ontiiming of the stroke, the failure of the jail
personnel to recognize Plaintiff sgke symptoms, and the causePddintiff's residual deficits.
Specifically, in his Declaration, Dr. Gaines nefeto himself as a “treating and evaluating
physician.” [Doc. 63-1 at § 2]. Hstates that he has reviewed thedical records, a video from
the jail facility, and the Second Amended Complaimd.][ He then opines that Plaintiff suffered
a cerebral infarction while he was incarcerated and that due to the failure of the personnel at the
jail facility to recognize his stroke symptoniaintiff Brian Devereux wa not transported in a
timely manner to receive appropriate therapyd. &t § 7]. He concludesThe residual deficits
which [Plaintiff] suffers including agnitive and gait deficits are thestdts of the failure to receive
this therapy.” [d.].

The Court finds that Dr. Gaines has changaddiie in this case by authoring the August
Declaration. First, th€ourt notes that Dr. Gaines preparesiDéeclaration long &r his last visit
with Plaintiff in February 2018. Second, the May 2@i&losure, albeit ingficient, states that
Dr. Gaines is expected to tegtib “diagnosis, cause, and treamh.” The Declaation goes well
beyond “diagnosis, cause, and treatment” and discusses when Plaintiff suffered from his stroke
and that the personnel at the jalil failed tcoggtze his stroke symptoms. These opinions do not
relate to diagnosis, cause, and treatment. Further, Dr. Gaines was able to articulate an approximate
time that Plaintiff suffered his stroke. One caryardnclude that Dr. Ga@s arrived at his opinion,

not by his personal knowledge, but by reviegvithe video of the holding cell, which he

13



acknowledged in his Decldran that he reviewedSee Mohneyl38 F. App’x at 811 (upholding
the exclusion of certain paraghs of the physician’s affiddawecause the physician’s opinion
was formed in part by viewing the video of theident, his affidavit was prepared long after the
incident occurred, and there was no evidencetti@physician reached the same conclusions at
the time he treated plaintiff).

Accordingly, the Court finds that Dr. Gaingisould have been disclosed pursuant to Rule
26(a)(2)(B). Because his full report was not provided until August, well beyond the expert
disclosure deadline of May 12018, the Court finds his Decléi@n untimely. Further, as
Plaintiffs acknowledged, the Declaration doesinotude all the requirenmés pursuant to Rule
26(a)(2)(B), and therefore, theeBlaration is insufficient.

iii. Sanctions

At the hearing, Plaintiffs argued that evernhi& Court finds that Dr. Gaines should have
been disclosed pursuant to Raka)(2)(B), exclusion is not¢iremedy. Defendants argued that
they were prejudiced by the untimelydainsufficient disclosures because thaubert and
discovery deadlines have already expired.

Rule 37(c)(1) provides, “If a party fails to provide information or identify a witness as
required by Rule 26(a) or (e), the party is not allowed to uséntieatation or witness to supply
evidence on a motion, at a hearingaoa trial, unless the failure waubstantially justified or is
harmless.” Courts have explained, “Federal Rul€ivil Procedure 3(€)(1) requires absolute
compliance with Rule 26(a); that is, it ‘mandates that a trial court punish a party for discovery
violations in connection wittRule 26 unless the violation wdsrmless or is substantially
justified.” Hunt v. Hadden127 F. Supp. 3d 780, 789 (E.D. Mich. 20E5)'d, 665 F. App'x 435

(6th Cir. 2016) (quotindRoberts ex rel. Johnson®alen of Virginia, Inc.325 F.3d 776, 782 (6th

14



Cir. 2003)) (other citations omitted)Further, courts have exphad that “exclusion of expert
testimony is the ‘standard sanctidot a violation of Rule 26.”ld. (citing Samos Imex Corp. v.
Nextel Communications, Ind.94 F.3d 301, 305 (1st Cir. 1999))he burden i®n the potentially
sanctioned party to prove harmlessndds(citing Roberts ex rel. JohnspB825 F.3d at 782).

The Court has considered the parties’ argumemdsfinds that Plaintiffs’ failure to timely
and adequately provide Dr. Gasis disclosure iflarmless under these circumstances. Here,
Plaintiffs requested additional time to respdondDefendants’ motion for summary judgment,
which challenged Plaintiffs’ ability to establish thia¢ stroke occurred in the jail. In their request,
Plaintiffs stated that they nesdl additional time to provide tlignedical evidence, and the Court
granted this request. Thereafter, Plaintiffsdfi@r. Gaines’s Declaration. The Declaration was
filed on August 10, 2018, ten months before the tritthi;mmatter. The Cotihas also considered
the prejudice to Defendants in allowing Dr. Gainetesiify in this case. Defendants assert that
they have been prejudiced by the untimely, insigfitdisclosure because certain deadlines have
passed. The Court, however, has already allowe@&ines’s deposition to proceed on November
28, 2018, thus limiting any prejudice to Defendaritarther, if Defendantbelieve that there are
grounds to challenge Dr. Gaines’s testimony pursuabtaigbert the Court will entertain any
motions to extend thBaubertdeadline with respect to Dr. Gairtes.

Accordingly, the Court will not exclude Dr. Gaines from testifying in this cause. As
Plaintiffs acknowledged, however, there is missirigrimation from Dr. Gaines’s disclosure and

Declaration. Plaintiffs shall suppient this information on or befodovember 21, 2018.

2 At the hearing, Plaintiffstated that they would agréo an extension of tHeaubert
deadline.

15



2. Other Expert Medical Testimony

As mentioned above, Defendants request thaiakrt testimony be excluded because the
disclosures are not sufficient. Plaintiffs didt specifically respond to Defendants’ argument in
their brief. At the hearing, Rintiffs stated that they only wted to supplement Dr. Gaines’s
disclosure.

The Court has already discussed the inadeqofiby. Gaines’s May 15, 2018 disclosure.
Seesupralll, B(1)(i). Because the disclosuresntain nearly identical language, the remaining
disclosures are deficient. PIl&ffs do not argue that the failure is substantially justified or
harmless.Hunt, 127 F. Supp. 3d at 789 (explaining that tiurden is on thgotentially sanctioned
party to prove harmlessness) (othigations omitted). In light dPlaintiffs’ failure to respond, the
Court finds that Plaintiffs did not satisfy ein expert disclosure requirements under Rule
26(a)(2)(C) and that their failure is not substantiplktified or harmlessAccordingly, the other
healthcare providers are excluded frontifggag as experts in this matter.

V. CONCLUSION

Accordingly, Defendants’ Motion to Strikend Exclude Expert Witness Testimomof.
67] is GRANTED IN PART AND DENIED IN PART .

IT IS SO ORDERED.

ENTER:

{opuce j&%\"""‘

‘UnitebStatesMagisuateiutige
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