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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

JAMES D. BIRD I,
Case No. 3:17-cv-206
Plaintiff,
Judge Travis R. McDonough
V.
Magistrate Judge Debra C. Poplin
JAMES WOODALL ET AL.,

N N N N N N N N N

Defendants

MEMORANDUM OPINION

Before the Court are Plaintiff's motionrfmstruction (Doc. 71) and Defendant Steve
Cantrell’'s motion for summaryg@gment (Doc. 72). For the rems set forth below, Defendant
Cantrell’'s motion for ssnmary judgment will b6&SRANTED, and Plaintiff's motion for
instruction will beDENIED ASMOOT.

. MOTION FOR INSTRUCTION

Plaintiff makes three requestshis motion for instruction. SeeDoc. 71, at 1.) First, he
asks the Court to correct the Bjpg of his name in the scheda§ order and to correct the date
of the Sixth Circuit’s ordein this case. The Court acknowledges these errorsCBARIFIES
that the correct spelling of Plaifits last name is “BIRD” and theorrect date of the order of the
Court of Appeals is April 27, 202@¢eDoc. 66)' Plaintiff next askshe Court whether he
needs to refile any materialdated to discovery, dispositive ians, and his pretrial narrative

that he filed before his appl. (Doc. 71, at 1.) The Cot ARIFIES that Plaintiff should not

1 The Court further acknowledges that the Sixticdt’'s order was filed itthe Court of Appeals
case on April 21, 2020, but that it was n&diin this case until April 27, 2020Sé€eDoc. 66.)
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refile any document that he haseady filed in this case; rathéhe dates set forth in the Court’s
most recent scheduling order merektended the deadlines so tha parties could engage in
any necessary additional discovery, file anyeotdispositive motions, and file an amended
pretrial narrative statement in ligbt the Sixth Circuit’s order. SeeDoc. 70.) Third, Plaintiff
requests instruction regardingethppointment of counsel. (Dok&l, at 1.) However, as the
Court of Appeals stated in its orgéthere is no constitutionalght to be appointed counsel in a
civil case.” (Doc 66, at 7 (citingslover v. Johnsan/5 F.3d 264, 268 (6th Cir. 1996).) Thus,
the Courl NSTRUCT S Plaintiff that he is noéntitled to counsel urds he demonstrates some
extraordinary circumstance thabuld justify the appointment afounsel, which he has not.
Finally, to the extent any of the requests iaiftiff’'s motion for instruction remain unresolved,
they areDENIED ASMOOT, as Defendant Cantrell has demtoated that he is entitled to
summary judgment on Plaintiff's remaining claifee infraSection I
1. MOTION FOR SUMMARY JUDGMENT
A. Background
i. Procedural History

Plaintiff filed this action, brought punant to 42 U.S.C. § 1983, on May 8, 2013e€
Doc. 1.) Plaintiff's initial complaint raised numerous claims, largely related to the conditions of
his confinement at Morgan County Correctiooainplex in Warburg, Tenseee, against various
Defendants.See id. On July 12, 2017, the Court enteér@n order screamg Plaintiff's
complaint, in which the Court dismissed socteems and Defendants éallowed other claims
to proceed. (Doc. 5.) On January 28, 2@t8,remaining Defendants filed a motion for
summary judgment (Doc. 43)hich the Court grantedg¢eDoc. 58). Plaintiff timely appealed

the Court’s order gramtg summary judgment arttismissing the casaedéeDoc. 62), and the
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United States Court of Appeals for the Sixth Citredfirmed in part andiacated in part this
Court’s decision and remanded to t@isurt for further proceedingsdeDoc. 66). Pursuant to
the order of the Court of Agals, only Plaintiff’'s Eighth Am@dment claim for the denial of
basic hygiene products against Defernd2antrell remains unresolvedSde id. Cantrell now
seeks summary judgment on theneening claim. (Doc. 72.)
ii. Relevant Facts

The following facts, taken from Defendant Qaifits statement ofmaterial facts, are
undisputed:

Plaintiff James D. Bird is a TennessegBement of Correction inmate, serving a

maximum sentence of 101 years and 6 mehbr aggravated robbery, two counts

of aggravated rape, special aggravdiedapping, felony escape, and aggravated

burglary. Inmate Bird has prior convictiofes forgery. Inprison, inmate Bird

was convicted of the Class A disciplinarfyassault on an inn@with a knife and

ordered to pay restituticior the medical expensésthe amount of $3,889.78.

On May 24, 2016, Tennessee Departnudri@orrection began withdrawing

money from inmate Bird’s prison trusirid account to pay said restitution.
(Doc. 74, at 1-2 (citations omitted); Doc. 75, #adknowledging the truth ahese statements).)

Defendant Cantrell has been an employeth®fTennessee Depawnt of Correction
(“TDOC”) for more than 30 years. (Doc. 7&,2; Doc. 74, at 4.) Since 2009, Cantrell has
severed as the Chaplain oéthorgan County Corational Facility (MCCX”) in Wartburg,
Tennessee. (Doc. 73, at 2; D@d, at 4.) In 2016, churches donated items such as soap,
shampoo, toothbrushes, and toothedst distribution within MCCXand, according to Cantrell,
such donations tended to include more saaptaothbrushes than shampoo and toothpaste.
(Doc. 73, at 2; Doc. 74, at 4.) The Chaplawisce would distributehe donated items to
inmates “who had no money inetin trust fund accounts,” but tlseipply of such items depended

on what was donated. (Doc. 73, at 2; Doc. 74, aT4hg State of Tennessee did not provide the

Chaplain’s office with a budget fmurchase additional items. ¢b. 73, at 2; Doc. 74, at 4.)
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Pursuant to TDOC policy 208.01(VI)(V), TDO@it managers distributed state-issued
hygiene kits to inmates in their pods whosettfusd balance fell bele $6.00. (Doc. 73, at 2-3;
Doc. 74, at 5.) Each state-isslkit includes four bars of ap, two shaving razors, a comb, a
tube of toothpaste, and a toothbin. (Doc. 73, at 4; Doc. 74, H2.) However, the distribution
of donated items through the Clheaip’s office was separate frofDOC’s own distribution of
hygiene kits to indigent inmategDoc. 73, at 2; Doc. 74, at 5Gantrell represents that he had
no control over the distribution of state-issuedibpe kits. (Doc. 73, at 3; Doc. 74, at 5.)

When an inmate made a written requestifggiene items from the Chaplain’s office,
Cantrell made a “contact note,” nugi the request. (Doc. 73, atl3pc. 74, at 5.) Cantrell made
two contact notes in relation Riaintiff's request for itemgjated June 27, 2016, and October 26,
2016. (Doc. 73, at 3; Doc. 74, at 6.) In respdodelaintiff's requestghe Chaplain’s office
provided Plaintiff with soap and a toothbrush. (D68, at 3; Doc. 74, at 6.) Cantrell notes that
no toothpaste was available to give to PIfin{Doc. 73, at 3; Doc. 74, at 6.)

The costs of a bar of soap and a tube of toothpaste at the MCCX commissary are $0.30
and $1.87, respectively. (Doc. 73, at 3; Doc. 7Z,)atOn May 26, 2016, Plaintiff’'s mother put
$35.00 in his trust fund account. d@ 73, at 3; Doc. 74, at 8.) Plaintiff spent $11.22 at the
commissary on June 1, 2016, and $18.73 at therdsesary on June 6, 2016. (Doc. 73, at 3—4;
Doc. 74, at 8.)

The balance in Plaintiff's trust fund ammt as of September 14, 2016, was $8.87, after
paying his restitution and monyhtable television charge. (Do£3, at 4; Doc. 74, at 8.)
Defendant did not spend the remaining $8.87 for awgeek. (Doc. 73, at 4; Doc. 74, at 8.)
Plaintiff represents that he waot aware at that time of thenount remaining in his account

(SeeDoc. 74, at 8; Doc. 75, at 3.) On Sapber 22, 2016, after making a payment for a sick
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call, Plaintiff had $0.87 left in his account, lalitl not purchase any comssary at that time.
(Doc. 73, at 4; Doc. 74, at 8-9.)

On October 13, 2016, Plaintiff had $5.15 in &tsount but made no purchases for twelve
days, and, on October 25, 2016, Plaintiff had $in1%s account and did not purchase anything
for two days. (Doc. 73, at 4; Doc. 74, at 9. piRtiff represents thatn both of these occasions,
he was unaware that he had any funds in his acco8eeDéc. 74, at 9; Doc. 75, at 3.)

On November 8, 2016, Plaintififed an inmate grievance, which stated as follows:

Y[']all take 100% of my money for restition over assault case from 1-21-14.

My uncle . . . called up here a few weekp and spoke to [a] Jessica or someone
and told her my situation and that evengifsic] | went to the Chaplain that they
never had deodorant or shampoo or tootlgrast that this has been going on for
over 6 months. She then told him teae would allow only ¥2 my money be

taken on [November] state draw, and fortmeend her a request. So | did so and
| received the request back stating thla¢ can take my account down to [zero
cents]. Something has to be done toagetind this situationlt is “inhuman]e]”

not to provide me propehygiene] or allow me to ordét. | have suffered 2
cavit[ies] and dental issues [by]trfzeing able to brush my teeth.

(Doc. 1, at 24-25; Doc. 73, at 4; Doc. 74, at 3intiff states as higequested solution” to
the grievance, “that | be givenetiproper [hygiene] to meet mgeds or | be given a break every
3 months on State [payments]dader my [hygieneWriting materials.” (Doc. 1, at 24.)
On November 16, 2016, a TDOC supervisor oasled to Plaintiff's grievance, stating:
You are not eligible foa hygiene kit per policy 208.0(), but I have included
where you received (2) hygiene kits fromaplain Steve Cantrell on 6/27/16 and
10/26/16. Policy is being followed propgthking your funds down to [zero] for
the restitution charges. You currensiyll owe $3,587.00 as for today on this
restitution charge. This will continue unaill of this has been collected. Please
continue to go to the Chajefor your hygiene needs.
(Id. at 26.)

On November 15, 2016, Plaintiff lost lpason job and was placed in a maximum-

security unit after he ecomitted an assault with a deadlyap®n on another inmate. (Doc. 73, at
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4; Doc. 74, at 9.) With no job and no monthigome, Plaintiff qualifiedor the state-issued
hygiene kits. (Doc. 73, at 4; Doc. 74, at 1Gantrell represents thRtaintiff began receiving
the state-issued kits on November 17, 2016, bubfffadenies this. (Doc. 73, at 4; Doc. 74, at
10.)

Plaintiff claims that, due to &ilack of access to hygiene itgnme suffered a urinary tract
infection, tooth pain and tooth loss, a cold, samd rashes on his feend post-traumatic stress
disorder (“PTSD”). (Doc. 43-1, at 34.) Dr. Banjin Howard, the dentist who treats inmates at
MCCX, averred that Plaintiff guested treatment on July 7, 2016, tfoth pain. (Doc. 43-7, at
1.) On November 7, 2016, Plaifitequested that Dr. Howarektract one of his teeth, which
Dr. Howard did on January 23, 2017d.(@at 2.) Dr. Howard averbowever, that the tooth “was
in bad shape and in need of treatment pridghéosummer of 2016,” andah“[a]n alleged lack
of toothpaste in the summaendafall of 2016 had no impact on thendition of [Plaintiff's tooth]
and was not a factor in the neecktdract said tooth in January 2017d.J Plaintiff's dental
records indicate that he had densalues prior to his first ps examination in 2001 and that he
continued to require dental treatment and docadly tooth extractions between 2003 and 2017.
(Id. at 3-24.)

Dr. Ronald Higgs, who treats the medinakds of inmates at MCCX, averred that
Plaintiff reported on August 22, 2016, “that he had been experiencing chest congestion and a
cough for 4 days” but that the causfehis cold “cannot be detained with a reasonable degree
of medical certainty.”(Doc. 43-8, at 1.) Dr. Higgs neverthgteopines that “the amount of soap
available to inmate Bird ithe summer of 2016 did not causenate Bird’s cold.” id.) Dr.

Higgs also opines that a lack of soap i@ #fummer of 2016 would noause a urinary tract

infection. (d.) Finally, with regard to Plaintiff's PID, Dr. Higgs avers #t Plaintiff's PTSD
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predated the summer of 2016 and opines that “thate\alleged in inmat®ird’s complaint did
not affect his PTSD condition.”ld. at 1-2.) Plaintiff suggests that he developed PTSD prior to
2016 but that his PTSD was resolved prior to #1016 and the events complained of caused a
flare up of his PTSD. (Doc. 43-1, at 37; Doc. 75, at 4.)

Cantrell claims that he was unaware durirggbhmmer of 2016 thata&htiff lacked soap
or toothpaste or that the lacksifap or toothpaste could cause iipjto Plaintiff. (Doc. 73, at 3;
Doc. 74, at 7.) Cantrell further represents timhad no knowledge of Plaintiff's medical or
dental condition at the time. (Dog£3, at 3; Doc. 74, at 7.) Fihg Cantrell avers that he had no
authority to distribute state-issd indigent inmate hygiene kiasd could only distribute what
was donated to his office. (Doc. 73, ab®#ic. 74, at 7; Doc. 43-3, at 2.)

B. Standard of Law

Summary judgment is proper when “the movstmdws that there is no genuine dispute as
to any material fact and the mantas entitled to judgment as a tte of law.” Fed. R. Civ. P.
56(a). The Court views the ewidce in the light most favorkhto the nonmoving party and
makes all reasonable inferencedanor of the nonmoving partyMatsushita Elec. Indus. Co.,
Ltd. v. Zenith Radio Corp475 U.S. 574, 587 (1986Yat’l Satellite Sports, Inc. v. Eliadis Inc
253 F.3d 900, 907 (6th Cir. 2001).

The moving party bears the bundef demonstrating that theieno genuine dispute as to
any material factCelotex Corp. v. Catretd77 U.S. 317, 323 (198a)eary v. Daeschnef349
F.3d 888, 897 (6th Cir. 2003). The moving partynreeet this burdenither by affirmatively
producing evidence establishing that there is no gengsue of materidct or by pointing out
the absence of supporttime record for the nonmoving party’s casgelotex 477 U.S. at 325.

Once the movant has discharged this burttennonmoving party can nonger rest upon the

7
Case 3:17-cv-00206-TRM-DCP Document 77 Filed 08/11/20 Page 7 of 10 PagelD #: 775



allegations in the pleadings; rather, it must ptarspecific facts suppted by evidence in the
record demonstrating that there is a genuine issue for @fo v. Hall Holding Co., In¢c285
F.3d 415, 424 (6th Cir. 2002).

At the summary-judgment stage, the Court matyweigh the evidence; its role is limited
to determining whether the redocontains suffient evidence from which a jury could
reasonably find for the non-movam\nderson v. Liberty Lobby, Inel77 U.S. 242, 248—-49
(1986). A mere scintilla of evhce is not enough; the Courtist determine whether a fair-
minded jury could return a verdict in favof the non-movant based on the recdul.at 251—
52;Lansing Dairy, Inc. v. Espy89 F.3d 1339, 1347 (6th Cir. 1994j.not, the Cour must grant
summary judgmentCelotex 477 U.S. at 323.

C. Analysis

“A prison official’s deliberatendifference to a dastantial risk of harm to an inmate
violates the Eighth AmendmentFarmer v. Brennan511 U.S. 825, 828 (1994) (citations and
internal quotation marks omitted)[T]he treatment a prisoneeceives in prison and the
conditions under which he is confined are subject to scrutiny under the Eighth Amendident.”
at 832 (quotingHelling v. McKinney509 U.S. 25, 31 (1993)). €heighth Amendment imposes
duties on prison officials to “provide humanenddions of confinemeti’ including ensuring
“that inmates recew& adequate food, clothing,edter, and medical careId. (citations omitted).

To succeed on an Eighth Amendment conditiolRsonfinement claima plaintiff must
show that (1) the alleged depation is “suffciently serious™+e., “a prison official’'s act or
omission must result in the denial of the miniimigilized measure of fe’s necessities,” and
(2) the prison official must have had a “saigintly culpable state of mind,” specifically

“deliberate indifference” to ammate’s health or safetyid. at 834 (citations and internal
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guotation marks omitted). Thedt requirement concerns the etljive risk of harm, while the
second requirement concerns thbjsctive mental state of the afifal accused of perpetrating or
failing to prevent the harmwWilson v. Williams961 F.3d 829, 840 (6th Cir. 2020) (citing
Farmer, 511 U.S. at 834, 837).

The Court need not determine @ther Plaintiff has satisfidtie first prong, because there
is no genuine issue of materiatfas to whether Cantrell adtavith deliberate indifference to
his health or safety.See id.Farmer, 511 U.S. at 834. To show that a prison official acted with
“deliberate indifference” toward ¢hhealth and/or safety of amiate, the inmate must show at
least “that the official aed or failed to act despite his knowledgf a substantial risk of serious
harm.” Wilson 961 F.3d at 840. Thus, to be liable, “tfécial must both be aware of facts
from which the inference could loeawn that a substantial risk érious harm exists, and he
must also draw the inferenceFarmer, 511 U.S. at 837. Moreover, “prison officials who
actually knew of a substantial risk to inmate tieal safety may be found free from liability if
they responded reasonablytihe risk, even if the harm ultimately was not avertield.at 844.

The only evidence that Cantrell knew of any élharm to Plaintifare the two contact
notes from June 27, 2016, and October 26, 201@. cdhtact notes indicate only that Cantrell
provided Plaintiff with some hygiene itemsdado not specify whether Plaintiff mentioned
anything about his physical arental condition at the tintee made the requestsSeeDoc. 1, at
27-28; Doc. 43-3, at 3—4.) Anddnttiff has not otherige shown that Cantrell knew about any
of the injuries or ailments that Plaintiff claimsdhe result of the laakf toothpaste and soap.
Further, Plaintiff's treating physician and dentipined that a lack of tahpaste or soap would
not have led to the injuries Plaintiff suffereddeéDocs. 43-7, 43-8.) Thus, the fact of

Plaintiff's lack of hygiene itsis cannot reasonably be calesed a “fact[] from which the
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inference could be drawn thasabstantial risk of serious hammist[ed],” norhas Plaintiff
offered any evidence that might indicate t@antrell actually drevguch an inferencef-armer,
511 U.S. at 837. Finally, to the extent there wasreshyof serious harm asresult of Plaintiff's
lack of hygiene items in the sumer of 2016, there is no genuinsmlite as to the reasonableness
of Cantrell's response. On both occasions Baintiff contacted him in search of hygiene
items, Cantrell provided him wittome hygiene items amepresents that he had no toothpaste to
offer. (Doc. 74, at 6.) Plaintiff does not dethat Cantrell “only hacwuthority to distribute
whatever items the Chaplain’sfick received from donating churchies that “[t]he office had
no toothpaste to give”; he simply states thattruth of these s&ments is “unknown.” See id.
Doc. 75, at 2.) Plaintiff's respea does not create a genuine issumaterial facregarding the
reasonableness of Cantrell'spesse to his requests. Accorgly, Cantrell is entitled to
judgment as a matter of lasn Plaintiff's Eighth Amendmant claim against him.
[11.  CONCLUSION

For the reasons set fortbave, Plaintiff’s motion for instruction (Doc. 71)XENIED
ASMOQOT and Defendant Cantrell’'s motidor summary judgmenDoc. 72) iISGRANTED.
This action will beDI SM1SSED.

AN APPROPRIATE JUDGMENT WILL ENTER.

/sl Travis R. McDonough

TRAVISR. MCDONOUGH
UNITED STATESDISTRICT JUDGE
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