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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

ELLERY HARVEST,
Plaintiff,

V. No. 3:17€V-227
OFFICER JOHN THOMAS,
JAMES T. AGAKI, CITY OF
OAK RIDGE, DAYS INN

OAK RIDGE, DANIEL
BRUMMITT, andHEALTHCARE
SERVICES GROUP, INC.,

N e N N N e N N e N S

Defendants.

MEMORANDUM OPINION AND ORDER

This matter is before the Court on defendant Healthcare Services Gralg(*HHCSG”)
motion to dismiss the plaintiff's amended complaint for failure to state a claim pttsuRule
12(b)(6) of the Federal Rules of Civil Procedure, [Doc. 30]. The plaintiffilkasa response,
[Doc. 37], and the defendant haed a reply [Doc. 38]. The matter is ripe for reviewror the
reasons thabllow, HCSG’s motion will beGRANTED.

1. Standard of Review

A motion to dismiss under Rule 12(b)(6) requires the Court to construe the allegations
the complaint in the light most favorable to the plaintiff and accept all of the cotgfactual
allegations as trueMeador v. Cabinet for Human Res., 902 F.2d 474, 475 (6th Cir. 1990yhe
Court may not grant a motion to dismiss based upon a disbelief of a complaint’sdtetadions.

See Lawler v. Marshall, 898 F.2d 1196, 1199 (6th Cir. 1995). However, the plaintiff must allege
facts that, if accepted asie, are sufficient “to raise a right to relief above the speculative level,”

and to “state a claim to relief that is plausible on its fad&ell Atlantic Corp. v. Twombly, 550
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U.S. 544, 555, 570 (2007ee also Ashcroft v. Igbal, 556 U.S. 662, 678 ®9). Detailed factual
allegationsare not required, but a padyobligation to provide the ‘grounds’ of his ‘entitle[ment]
to relief’ requires more than labels and conclusionsl” at 555. A formulaic recitation of the
elements of a cause of action will not do, and neither will an “unadorned, the defendant
unlawfully-harmedme accusation.'lgbal, 556 U.S. at 678Moreover, this Court is not required
to “accept as true a legalrdusion couched as a factual allegatiomiombly, 550 U.S. at 555.
Rather, “all the Rules require is a short and plain statement of the claim that evthhgigefendant
fair notice of what the plaintiff's claim is and the grounds upon which it testeatherman v.
Tarrant Cty. Narcotics Intelligence and Coordination Unit, 507 U.S. 163, 168 (1993) (internal
guotations omitted) (quotingonley v. Gibson, 335 U.S. 41, 47 (1957)).
2. Factual Background

For purposes of this motion to dismiss, the Court mgsuthe factsas set out in the
plaintiff s amended complaint. This case arises from the plaintiff's encowriter law
enforcemenbfficers at Days Inn Oak Ridgen May 29, 2016 For several weeks prior to the
encounterEllery Harves(“Harvest) had been living at Days Inn Oak Riddggefore confronting
the plaintiff, John Thomas, a law enforcement offieath the City of Oak Ridge Police
Departmentspoke with management at the Days Inn Oak Ridge and learndwthas a guest
at the hotel antiad been staying there for several weeks. The encounter occurretiarivent
was making his way back to his room through the building’s breezeway. Altthtargksthad
done nothing illegal or suspicious, Officer Thomas, along with another offimeironted him in
the breezeway and tasereith in the back while handcuffing himThe plaintiff was taken into

custody for resisting arrest. This charge was ultimately dismissedmantber 1, 2016.



After the charge againstarvestfrom this encountewas dismissed, hand Officer Thomas
came into contact again, this time at the plaintiff's place of work at HCSGsePtember 2, 2016,
Officer Thomas came to HCS#a a police call unrelated to the plaintiff. That day, whitvest
was workingin the hallvay of the office Officer Thomas recognized the plaintiff. The officer
spoke to the plaintiff's supervisor, Dedrick Soles, and advised Soles that the plastdperating
a prostitution ring and selling drugs. The officer's statements to Soles abouaititdf plere
false. Based on these false statements, the plaintiff's supervisadthaesplaintiff that same day
that he was suspended without pawil further notice while HCSG conducted a full investigation
and further background check into the plainti@n September 23, 2016, while on suspension, at
HCSGs' request, the plaintiff signed a second authorization for HCSG to candticer complete
background checKThe plaintiff remained suspendedridis job until October 6, 2016CSG’s
investigation revdad no factual basis for the claims made by Officer Thomas and the updated
background check did not reveal any adverse informationt the plaintiff HCSG had promised
to pay the plaintiff the full amount of his wages while he was suspended, but elifiaded to
do so. The plaintiff has now sued HCSG for $1,000,000 based on their negligence in failing to
perform the posemployment background check in a timely and reasonable manner &matirfgr
to pay plaintiff as promised for the time he losinfrwork while suspended.

3. Discussion

The defendant’s central argument is that there is no cognizable claim giemegliagainst
an employer for the suspension of anvdt-employee, and therefore, the cause of action asserted
against HCSG in the plaintif amended complaint fails to state a claim and should be dismissed.
Although the amended complaint clearly attempts to bring a claim for “NEGQUGEEEBY

HEALTHCARE SERVICES GROUP,%e [Doc. 19, Count Xl],after reviewing the plaintiff's



response, it is unclear if the plaintiffm®w adhering to his original cause of action. Indeed, the
plaintiff's response itargelyvoid of any mention of negligence on the part of HCSRather,n

his brief,the plaintiffchanges his tune, ambw asserts that the crux of his claiagainst HCSG
revolves around the defendant promising to pay the plaintiff his regular pay duringitteqgser
suspension and failing to do so. The plaintiff proceeds to cite authority which, lestsigdows

the Courtto emphasize andonsiderthe substance of the claim for relief asserted by the plaintiff
rather than the form of the pleadings. Regardless of the application of the fidaaitiEd
authority, and ontrary tohis attempts to recharacterize his claim, bothftnen andsubstance of
Count XI of the amended complaint unquestionaditgmptto present a negligence cause of
action. As shown above, the form of the claintlsarly evident—negligence by Healthcare
Servces Group. Additionally, the claim sets out that HCSG owed a duty to plasedif)oc. 19

at 1 163], that HCSG breached its due [id. at § 166], and that as a result of the breach, the
plaintiff suffered damagesee [id. at 1 167F Therefore, he question presented is whether the
plaintiff has sufficiently alleged a negligence claim against HCSG foere(fl) failing to timely
and reasonably perform the post-employment background check, or (2) for failing t@ip&if pl
for the time he spent on suspension.

Here, the plaintiff has invoked this Court’s supplemental jurisdiction over the latat
claims. “A federal court exercising supplemental jurisdiction is bound to appliath of the
forum state,’andtherefore, Tennessee law applidsenuskin v. Williams, 145 F.3d 755, 761 (6th
Cir. 1998). “In order to establish a prima facie claim of negligensg;dlly defined as the failure

to exercise reasonable care, a plaintiff must establish the following ekskamiants: ‘(1) a duty

I The only mention in the plaintiff's response regarding the defendaegjgence is found in an incomplete and
unresolvedargumentsee [Doc. 37 at PagelD # 322].

2The Court does note tham addition to the alleged breach, the plaintiff includes the defendailtise to pay the
plaintiff as promised for the time he lost from work while susperdea cause of his damages.

4



of care owed by defendant to plaintiff; (2) conduct below the applicable standard ohatre t
amounts to a breach of that duty; (3) an injury or loss; (4) cause in fact; gandxB)ate, or legal,
cause.” Giggers v. Memphis Housing Authority, 277 S.W.3d 359, 364 (Tenn. 2009) (quoting
McCall v. Wilder, 913 S.W.2d 150, 153 (Tenn. 1995)kn consideringeither avenue othe
guestion presentethe plaintiff's amended complaint falls well shofttherequirements of Rule
12(b)(6)to sufficiently plead a negligence claim against HCSG

a. Failureto Timely and Reasonably Perform Background Check

The plaintiffsamendeadomplaintasserts thafHCSG] owed a duty to Plaintiff to perform
any background check of him after he had been on the job for months, in aaidelyasonable
manner.” [Doc. 19 at § 163]. The plaintiff continues that HCSG “breached its dusiyeofac
Plaintiff by failing to perform the postmployment background check of Plaintiff in a timely and
reasonable manner or by suspending the Plaintiff pending the return of the background
investigation instead of waiting for the background check to come back to magisiardabout
his continued employment.” [Doc. 19 at § 16d]he defendant essentially argues that HCSG
cannot be liable for negligence because it did not owe any duty to the plaititié first place;
that is, that an employer of anaill employee may suspend such employee with or without pay
for good reason, bad reason, or no reason whatsoever. The Court agrees with thetdefendan

Tennessee has long adhered to the doctrine of employaherit which provides that
either the employer or the employee may terminate the employment relationgiyptiatey for
good cause, bad cause, or no cause at all, without being guilty of a legal v@engen v.
Davidson Hotel Co., 945 S.W.2d 714, 716 (Tenn. 199Tdeed, Tennessee courts haceepted
the employmenatwill doctrine as “the fundamental principle controlling the relationship

between employers and employee¥&rdley v. Hospital Housekeeping Sys., LLC, 470 S.W.3d



800, 804 (Tenn. 2015) (quotimgason v. Seaton, 942 S.W.2d 470, 474 (Tenn. 1997Rlthough
there are some narrow exceptions to this doctrimeluding that an awill employee may not be
fired for taking an action encouraged by public polseg Williams v. City of Burns, 465 S.W.3d
96, 10809 (Tenn. 2015)}the Court has been unable to find any authority which shows that the
state of Tennessee recognizes a negligeagge ohction against an employer for taking too much
timeto conduct a background check of an emplottae Court declineto recognize such a novel
tort claim. Indeed, the defendant’s logic on this issue is persuasive. If an emplogerioyee)
may terminate the employment relationship for any reason or no reasca-saa! for the few
clearlyrecognized exceptions against public poliehen an employer maguspend an employee
to conduct an investigation and background check without being liable for negligem®ssence,
the employer owes no legally recognized duty to conduct such a background check on the
employee within any timeframeDuty is “the legal obligation owed by defendant to plaintiff to
conform to a reasonable person standard of care for the protection against unreas&gsatile ris
harm.” McCall v. Wilder, 913 S.W.2d 150, 153 (Tenn. 199%jiven that the plaintiff may himself
terminate the employment at a moment’s notice, there is no unreasonablehasindb protect
against. The negligence cause ofactsserted here is simply inapplicatdethe facts alleged
by the plantiff in his amended complaint.

b. Failureto Pay for Time Spent on Suspension

Likewise, theallegations regarding the defendant’s negligendailimg to pay the plaintiff
while he was on suspension as promiaeximisapplied This Court has been unable to find any
authority showing that an employer breaches any “legal obligation . . . to caiof@neasonable
person standard of care for the protection against unreasonable risks,6Ne@adl, 913 S.W.2d

at 153,to an employed they promise to pathe employeeluring their suspension and inevitably



fail to do so In essence, assertimggligence for failing to live up to a promis® pay is nothe
appropriate applicationAdditionally, the plaintiffhasnot provided any authority to support the
proposition that an employer owes a legally cognizable duty to pay a suspendeceenyidyeir
lost time, even if promised. His complaint on this issue is simply a “legal carclesuched as
a factual allegation.” Twombly, 550 U.S. at 555. A breach of contract action mde more
appropriate, but the Court will not-rerite the plaintiff's complaint Even though implicitly urged
in the plaintiff’ brief, the Court declines to consider the plaintiff's causactbn against HCSG
as anythingther than what he explicitly alleges, that is, a negligence cause of action.

The plaintiff's conclusion in his brieSuccinctly summarizes his positiostating
“[r]legardless of how the count set out in the complaint is titled, the factrfeti€morstrate that
Defendant HCSG failed to pay Plaintiff as promised, leading to his damages.”3[DaicPagelD
#: 324]. Simply failing to pay the plaintiff as promised is unquestionably insufficient to support a
negligence cause of action.

4. Conclusion

The phintiff has failed tosufficiently plead a cause of action in his amended complaint
against defendant HCSG. As such, HCSG’s motion to dismiss per Rule 12(b)(6)Feftitral
Rules of Civil Procedure iISRANTED. The defendant, Healthcare Services Group, Inc., is
herebyDI SMISSED.

ENTER:

s/J. RONNIE GREER
UNITED STATES DISTRICT JUDGE




