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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE
DONNALYN FANNIN,
Haintiff,

V. No. 3:17-cv-236-DCP

e e

NANCY A. BERRYHILL,
Acting Commissioner of Social Security, )

)
)

Defendant.

MEMORANDUM OPINION

This case is before the undgreed pursuant to 28 U.S.C686(b), Rule 73 of the Federal
Rules of Civil Procedure, and the consent & garties [Doc. 18]. Now before the Court is
Plaintiff's Motion for Summay Judgment and Memorandum Support [Docs. 19 & 20] and
Defendant’'s Motion for Summary JudgmemdaMemorandum in Support [Docs. 23 & 24].
Donnalyn Fannin (“Plaintiff”) seeks judicial review of the degon of the Administrative Law
Judge (“the ALJ"), the final decision of Defend&tdncy A. Berryhill (“the Commissioner”). For
the reasons that follow, the Court WDIENY Plaintiff’s motion andSRANT the Commissioner’s
motion.
l. PROCEDURAL HISTORY

On January 19, 2012, Plaintiff filed a Title p@ication for disability insurance benefits
[Tr. 93-94, 264—-72], and subsequently protectividylfa Title XVI application for supplemental
security income benefits on February 7, 2012 PI73-77], pursuant toifle Il and XVI of the
Social Security Act, 42 U.S.C. 88 461iseq.and 138%t seq.claiming a period of disability that
began on December 12, 2011. [Tr. 273, 281]. Afteapelication was denied initially and upon

reconsideration, Plaintiff requestadhearing before an ALJ. [Tt60]. After a haring was held
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on December 3, 2013 [Tr. 198], on April 3, 2014, theJAtund that Plaintiff was not disabled.
[Tr. 128-38]. However, the Appeals Councin@nded the case on July 6, 2015. [Tr. 144-46].
A second hearing before the ALJ was condiicte January 26, 2016, wherein the ALJ obtained
additional hearing testimony fromdtiff and a vocational expeftvE”). [Tr. 44—70]. The ALJ
thereafter rendered an uwméaable decision on May 16, 2016nding that Plaintiff was not
disabled. [Tr. 26-37]. The Appeals Council deriaintiff's Request foReview on April 14,
2017 [Tr. 1-5], making the ALJ’s decision tfeal decision of the Commissioner.

Having exhausted her administrative remediesingff filed a Complaint with this Court
on June 2, 2017, seeking judicial review of@mnmissioner’s final decision under Section 405(g)
of the Social Security Act. [Doc. 1]. Therpas have filed competing dispositive motions, and
this matter is now ripe for adjudication.
I. ALJ FINDINGS

The ALJ made the following findings:

1. The claimant meets the insured status requirements of the Social
Security Act through December 31, 2016.

2. The claimant has not engagediustantial gainful activity since
December 12, 2011, the allegedset date (20 CFR 404.15€é1
seq, and 416.97&t seq).

3. The claimant has the following severe impairments: arthrosis of
the hip (20 CFR 404.152€) and 416.920(c)).

4. The claimant does not have an impairment or combination of
impairments that meets or medicaflyuals the severity of one of
the listed impairments 20 CFR Part 404, Subpart P, Appendix 1
(20 CFR 404.1520(d), 404.1525, 404.1526, 416.920(d), 416.925
and 416.926).

5. After careful consideration tifie entire record, the undersigned
finds that the claimant has the residual functional capacity to
perform medium work as @ileed in 20 CFR 404.1567(c) and
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416.967(c). The claimant couldeffuently perform all postural

activities, except she can only odcaslly climb laddes, ropes, or

scaffolds.

6. The claimant is capable of performing past relevant work as a

childcare provider and coat presséihis work does not require the

performance of work-related actias precluded by the claimant’s

residual functional capacity (20 CFR 404.1565 and 416.965).

7. The claimant was born on March 25, 2964 and was 47 years old,

which is defined as a younger individual age 45-49, on the alleged

disability onset date and she asrrently 52 years old, which is

defined as an individual approact) advanced age on the date of

this decision (20 CFR 404.1563 and 416.963).

8. The claimant has not been under a disability, as defined in the

Social Security Act, from December 12, 2011, through the date of

this decision (20 CFR 404.1520(f) and 416.920(f)).
[Tr. 26-37].
1. STANDARD OF REVIEW

When reviewing the Commissioner’s determioatof whether an individual is disabled
pursuant to 42 U.S.C. § 405(g)etlourt is limited to determimg whether the ALJ’s decision
was reached through application of the cordegal standards and in accordance with the
procedure mandated by the redias and rulings promulgateby the Commissioner, and
whether the ALJ’s findings are supped by substantial evidencBlakley v. Comm’r of Soc. Sec.
581 F.3d 399, 405 (6th Cir. 2009) (citation omittétf)ison v. Comm’r of Soc. Se878 F.3d 541,
544 (6th Cir. 2004).
Substantial evidence is “more than a sciatdf evidence but less than a preponderance; it

is such relevant evidence as a reasonable might accept as adequate to support a conclusion.”

Cutlip v. Sec'y of Health & Human Serv25 F.3d 284, 286 (6th Cir. 1994) (citations omitted). It

is immaterial whether the rembmay also possessilsstantial evidence teupport a different



conclusion from that reached by the ALJ, oretiter the reviewing judge may have decided the
case differently.Crisp v. Sec’y of Health & Human Servs90 F.2d 450, 453 n.4 (6th Cir. 1986).

The substantial evidence standard is intendedreéate a “zone of aice’ within which the
Commissioner can act, without thear of court interference.’Buxton v. Halter 246 F.3d 762,
773 (6th Cir. 2001) (quotinitullen v. Bowen800 F.2d 535, 545 (6th Cir. 1986)). Therefore, the
Court will not “try the caséle novg nor resolve conflicts in the ekence, nor decide questions of
credibility.” Garner v. Heckler745 F.2d 383, 387 (6th Cir. 1984) (citation omitted).
On review, the plaintiff “bears the burdehproving his entitlement to benefitsBoyes v.
Sec'y. of Health & Human Seryg6 F.3d 510, 512 (6th Cir. 1994) (citation omitted).
IV.  DISABILITY ELIGIBILITY
“Disability” means an individual cannot “engg in any substantial gainful activity by

reason of any medically determinable physicain@ntal impairment which can be expected to
result in death or which has ladtor can be expectéad last for a contimous period of not less
than 12 months.” 42 U.S.C. 88 423(d)(1)(A)dal382c(a)(3)(A). An individual will only be
considered disabled:

if his physical or mental impairment or impairments are of such

severity that he is not only uple to do his previous work but

cannot, considering his age, ediumatand work experience, engage

in any other kind of substantial gainful work which exists in the

national economy, regardless of wiet such work exists in the

immediate area in which he lives, or whether a specific job vacancy

exists for him, or whether he woub@ hired if he applied for work.
88 423(d)(2)(A) and 1382c(a)(3)(B).

Disability is evaluated puusint to a five-step analysssimmarized as follows:

1. If claimant is doing substantgainful activity, he is not disabled.



2. If claimant is not doing substantial gainful activity, his
impairment must be severe before he can be found to be disabled.

3. If claimant is not doing sutamtial gainful activity and is
suffering from a severe impairment thnts lasted or is expected to
last for a continuous period @it least twelve months, and his
impairment meets or equals a listed impairment, claimant is
presumed disabled without further inquiry.

4. If claimant’s impairment does not prevent him from doing his
past relevant worle is not disabled.

5. Even if claimant’s impairment does prevent him from doing his
past relevant work, if other woekists in the national economy that
accommodates his residual functional capacity (“RFC”) and
vocational factors (age, educationillsketc.), he is not disabled.
Walters v. Comm’r of Soc. Set27 F.3d 525, 529 (6th Cir. 199(¢)ting 20 C.F.R. § 404.1520).
A claimant’s residual functional capity (“RFC”) is assessed betwesteps three and four and is
“based on all the relevant medical and otbeidence in your case record.” 20 C.F.R. 88
404.1520(a)(4) and -(e), 416.920(a)(4), -(e). An RFtasmost a claimant can do despite his
limitations. 88 404.1545(a)(Bnd 416.945(a)(1).
The claimant bears the burdenpsbof at the first four stepsWalters 127 F.3d at 529
The burden shifts to the @omissioner at step fiveld. At the fifth step, the Commissioner must
prove that there is work available in the oatil economy that the ctaant could perform.Her
v. Comm’r of Soc. Se”03 F.3d 388, 391 (6th Cir. 1999) (citiBgwen v. Yuckerd82 U.S. 137,
146 (1987)).
V. ANALYSIS
Plaintiff asserts three allegations of error catted by the ALJ. First, Plaintiff argues that

the stated RFC determination is not supported bytantial evidence, as the ALJ failed to properly

weigh the opinions from all examining sourcesexfard, and instead afforded great weight to the



opinions of the nonexamining state agency physgidDoc. 20 at 12—-16]. Additionally, Plaintiff
contends that the ALJ erred by failing to include mental limitations in the RFC, despite finding
that Plaintiff has mild limitations inancentration, persistence, or pacéd. at 16-18]. Lastly,
Plaintiff submits that the ALJ’s rejection of Riéiff's subjective allegions is not supported by
substantial evidenceld] at 18-21]. The Court will address eadlegation of error in turn.

A. ALJ’'s Treatment of Medical Opinions

Plaintiff claims that the ALJ failed to assigmoper weight to the opinions of examining
consultants, Dr. Jeffregummers and Dr. Eva Misra, as theJAhstead gave greateight to the
opinions of the nonexamining state agency memtalth consultants, Dr. William Downey and
Dr. Thomas Thrush. [Doc. 20 at 12-16]. T@emmissioner assertsaihthe ALJ properly
provided good reasons for the weight she a#fdrdach medical opinion and properly considered
the medical opinions with the entineedical record. [Doc. 24 at 10].

Opinions from nontreating sources are meassessed for controlling weight but are
evaluated using the regulatory balancifartors set forth in20 C.F.R. 88 404.1527(c)
and 416.927(c).Gayheart vComm’r of Soc. Sec710 F.3d 365, 376 (6th Cir. 2013) (citing 20
C.F.R. 8 404.1527(c)). These opinions are weighaded on the examininglationship(or lack
thereof), specialization, contgsicy, and supportability.d. (citing 20 C.F.R. 8§ 404.1527(c)).
“Other factors ‘which tend toupport or contradict the opiniomay be considered in assessing
any type of medical opinion.Td. (quoting 20 C.F.R. § 404.1527(c)(6)An ALJ is only required
to provide good reason for explaining the weigsgigned to the opinion @f “treating source.”
20 C.F.R. 88 404.1527(c) and 416.927(c)é2ePerry v. Comm’r of Soc. Se&01 F. App’x 425,
426 (6th Cir. 2012) (“An ALJ need not ‘give good reasons’ for the weight he assigns opinions

from physicians who, like Dr. Pieking, have examined but noe#éted a claimant.”). Lastly,
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opinions from one-time consultative examis are not due any special degree of
deference.Barker v. Shalala40 F.3d 789, 794 (6th Cir. 1994).

With these principles in mind, the Court turnghe specific errors raised by Plaintiff as to
each challenged medical source.

1. Opinion of Jeffrey Summers, M.D.

Dr. Summers performed a consultative ekation on February 17, 2016. [Tr. 533—-42].
Dr. Summers reported that Plafhdescribed a longstanding hisy of low back and right hip
pain. [Tr. 542]. On examinaitn, Dr. Summers assessed that Plffiethibited a decrease in range
of motion of her lumbar pain and right hip areas, as well as an abnormal@#itDf. Summers
noted that Plaintiff had flexion at the waistA® degrees, and extension at the waist to 15 degrees,
with lateral flexion at the waist to 2legrees left and 2fegrees right.I¢l.]. Further, Dr. Summers
reported that Plaintiff's flexin of the right hip was 120 degre&gth extension to 30 degrees,
abduction to 30 degrees, adductionl®degrees, and, lastly, Plaif$ internal rotation of the
right hip was to 30 degrees and ertd rotation to 60 degreesid]]. Dr. Summers noted that
Plaintiff's range of motion was lun all other joint areas.q.].

Dr. Summers assessed the following functionaitéitrons: Plaintiff could lift and carry up
to 10 pounds frequently, and up to 20 pounds occasionally; she could sit, stand, and walk for two
hours without interruption and for four hours am eight-hour work dayand that she could
occasionally climb stairs, ramps, ladders, orfetdd, as well as balance, stoop, kneel, crouch,
and crawl. [Tr. 533—-36]. Additionally, Dr. Summseopined that Plaintiff maintains the ability
“to perform retail work, childcare work, etdgr eight hours in a singlworkday with position

changes every two hours.” [Tr. 542].



The ALJ assigned Dr. Summers’ opinion littkeight because: (1) Dr. Summers based his
findings on Plaintiff's subjective eoplaints and Plaintiff’'s subjectvreports of ctonic pain are
not a medically determinable impaent; (2) the lack of medicaVidence and imaging supporting
any significant back issue, agll as the ALJ’s finding that Rintiff did not have a medically
determinable impairment relating to her back; (3) Plaintiff's lack of treatment in the last three
years; (4) Dr. Summers did not review the MRIR3intiff's hip; and (5) the range of motion
findings were within Plaintiff's control. [Tr. 35].

Plaintiff contends that the ALimproperly failed to considehe fact that Dr. Summers
personally examined Plaintiff, as well as substid her own opinion ovehat of Dr. Summers,
as she “instead rejected the opinion based upaoviremterpretation of the limitations that should
result from the clinical findings.[Doc. 20 at 13]. Further, Plaifitclaims that the ALJ failed to
discuss an x-ray of Plaintiff's hip which DSummers reviewed on the same day of his
examination, as well as improperly held tlat Summers’ opinion wa primarily based on
Plaintiff's subjective complaints of painld[].

The Court observes that “[t]he ‘playing doctprohibition comes intglay when the ALJ
‘either reject[s] a doctor’'s medical conclusigvithout other evidencgor] draw[s] medical
conclusions [herself] aboat claimant without relyig on medical evidence.'Russell v. Colvin
No. 3-15-CV-456-TAV-CCS, 2017 WL 627458,*a+8 (E.D. Tenn. Jan 18, 2017) (quotiHd|
v. Astrue No. 5:12-CV-72-R, 2013 WL 3292657, at *3 (W.D. Ky. June 28, 20i&)prt and
recommendation adopted 3017 WL 627448 (E.D. Tenn. Feb5, 2017). However, in the
present case, the ALJ cited multiple reasangported by the record, for discounting Dr.
Summers’ opinion.See Griffith v. Comm’r of Soc. Se682 F. App’x 555, 562 (6th Cir. 2014)

(“As the ALJ properly reviewed and weighed thpads to make a legal determination that is
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supported by substantial evidence, the a&sserthat the ALJ was'playing doctor’ is
unsupported.”).

First, the ALJ held that Dr. Summers’ opinigvas entitled to litt weight because the
opinion was based upon Riff's subjective allegations gbain and was not supported by the
overall medical record. When evaluating Pldiistisevere impairments during Step Three of the
sequential evaluation, the ALJ nottt although Plaintiff had alied back pain, a CT scan of
her lumbar spine showed only mild bulging, thexe@o diagnosis in theecord of degenerative
disc disease, and Plaintiff has not undergondraayment, physical therapy, or received care from
an orthopedic or neurological spedest. [Tr. 29]. The ALJ disased an MRI of Plaintiff’s right
hip from May 21, 2013 which only demonstrated firghi that suggest the presence of a fibroid
within the anterior myometrium, as well as aaimmount on nonspecific pelvic free fluid. [Tr.
32]. Further, the report of thdRI stated that “[tlhere are nindings to account for patient’s
right hip pain.” [Tr. 448]. The ALJ stated tHat. Summers did not reviethis MRI of Plaintiff’s
hip, but instead based his findings on Pi#fistsubjective complaints. [Tr. 35].

Plaintiff correctly asserts that the ALJ falléo acknowledge that Dr. Summers reviewed
an x-ray of Plaintiff's hip, which noted mild tnoderate degenerative changes. [Doc. 20 at 13];
see[Tr. 539]. However, the Court finds that any error in the ALJ’s failure to mention the x-ray
taken by Dr. Summers was harmless, as the Adtédthow Plaintiff's subjective complaints of
hip and back pain were not supported by the overadlical record and Plaintiff's lack of treatment
for the alleged disabling impairment. Furthee x-ray showed normal bony anatomy, as well as
that the articulating surfaces are well maintained, and did not identify any evidence of acute
fracture or dislocation. [Tr539]. Therefore, as the ALJ accounted for evidence of mild

degenerative disc changes but held that the tgemedical evidence dinot support Plaintiff’s
9



claimed limitations, her failure to mention the x-ray was harmless ese.Hargis v. Berryhill
No. 3:13-1096, 2017 WL 3720619, at *9 (M.D. TenmgA29, 2017) (holding an ALJ’s failure to
mention an x-ray noting “moderate degenerativemges of the thoracic spine” did not mispresent
significant medical evidence, as the ALJ “accodrite the radiological @dence of degenerative
changes and did not misstate the ofijecseverity of the conditions”}dand v. Colvin No.2:12-
cv-2956-AKK, 2014 WL 3543660, at *3 (N.D. Ala. Jul, 2014) (finding an ALJ’s failure to
mention a posthearing MRI was not reversibleoeras the ALJ discussed the claimant’s
degenerative disk disease, and “the MRI dodscoatradict the ALJ’s findings or show the
presence of a condition not adequatainsidered by the ALJ in his decision”).

The ALJ provided several additional reasé@orsdiscounting Dr. Smnmers’ opinion. The
ALJ noted in the opinion that Plaintiff's describéaily activities were not consistent with her
allegations of disabling symptoms. [Tr. 33]. Ulataly, the ALJ stated that Plaintiff's “ability to
perform such a variety of daily activities is cmtesnt with the medical evidence of record which
indicates she is only slightly limited Iner mild hip degenerative changeld.]. Therefore, the
ALJ properly held that Dr. Sumngropinion was entitled to littleveight because it was based on
Plaintiff's subjective allegationsf chronic hip and back painSee Staymate v. Comm’r of Soc.
Sec, 681 F. App’x 462, 467 (6th Cir. 2017) (findingeasoning that a medicapinion relied too
heavily on the claimant’s subjectivomplaints [is] adequate $apport an ALJ’s decision to give
little weight to the opinion”)Long v. Berryhil] No. 1:16-cv-485-CHS2018 WL 1162621, at *7
(E.D. Tenn. Mar. 5, 2018) (rejecgnPlaintiff's argument that th&LJ, after stating that the
consultative examiner’s opinion was based primanii Plaintiff's subjective complaints, should
have identified the evidence which was inconsistth the consultative examiner’s testimony,

as “the ALJ described the relevant evidenad tindermined Dr. Chandler’s opinion throughout
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his opinion”).

Next, the ALJ properly considered Plaintifflack of treatment history in discounting
Plaintiff's allegations oflisabling back painSee20 C.F.R. § 404.1529(c)(3)({isting treatment
as a relevant factor to be weighia considering the credibility of a claimant’s allegations of pain);
see, e.g.Helm v. Comm’r of Soc. Secl05 F. App’x 997, 1001 (6th Cir. 2011) (where the
plaintiff's limited treatment was found to be inconsistent with a finding of total disab#itsdng
V. Soc. Sec. Admi|r88 F. App’x 841, 846 (6th Cir. 2004) (“A failure to [seek treatment] . . . may
cast doubt on a claimant’s assertions of disabling’paThe ALJ stated that Plaintiff's lack of
treatment does not support her alleged physical mmgaits [Tr. 35], noting that Plaintiff had not
received any medical treatment since 2013 [Tr. 38preover, the ALJ detal that Plaintiff has
received only conservative treatment for hergam, as “she has had treatment by a specialist,
no physical therapy, no surgical recommendations, and only sporadic treatment by a nurse
practitioner.” [d.].

Lastly, the ALJ was not required to spmally acknowledge any of the regulatory
balancing factors set forth in 20 C.F.B8 404.1527(c) and 416.927(c)clinding Plaintiff's
arguments that Dr. Summers personally examined Plaintiff. Nothing within 20 C.F.R. 88
404.1527(c) and 416.927(c) mandates that efetor be explicitly addressedseeMcClain-
Nelson v. Comm’r of Soc. Seblo. 12-14490, 2014 WL 988910, at *7 (E.D. Mich. Mar. 13,
2014) (“[A]Jn ALJ is not required to discuss eyéactor listed in 20 C.F.R. § 404.1527[(c)].8ge
alsoBuchert v. Comm’r of Soc. Sgblo. 3:13-CV-01418, 2014 WL 1304993, at *7 (N.D. Ohio
Mar. 27, 2014) (holding same). The ALJ need/dnbnsider” the regulatgrbalancing factors in
determining the appropriate weight a medag@hion deserves. 20 CH.§ 416.927(c). Although

the examining relationship is a relevant factorweighing medical opinions, 20 C.F.R. §
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404.1527(c)(1), “the more consistent an opinioniik Whe record, as a whole, the more weight”
the opinion is entitled. 20 C.F.R. § 404.1527(c)(4).

Accordingly, the Court finds that the ALJoperly weighed the apphble statutory factors
and explained the basis for affording little weight to the opinion. The ALJ assigned little weight
to Dr. Summers’ opinion because it was basedPtintiff's subjective complaints; medical
evidence did not support a sevdrack impairment; and Plaiffts lack of treatment history
discounted Plaintiff’s allegations dfsabling back pain. Therefotége Court finds that substantial
evidence supports the weighaseggned to Dr. Summers’ opinion.

2. Opinion of Eva Misra, M.D.

Plaintiff challenges the ALJ's treatment odnsultative examineDr. Misra’s opinion.
[Doc. 20 at 15]. Plaintiff coends that the ALJ improperly dimented Dr. Misra’®pinion because
her opinion “was based on aij-]person evaluation.” 1fl.]. The ALJ assignelittle weight to Dr.
Misra’s opinion, finding that “shdid not have access to all of the evidence at the hearing level
including the imaging that shows only the mméhor of degenerative changes.” [Tr. 35].

Here, Plaintiff was consultatively examinbg Dr. Misra on March 28, 2012. [Tr. 429—
32]. Dr. Misra noted tha®laintiff reported thashe has had right hip paiar twenty-five years,
that she has pressure in her baeid that her pain 50/10 on the pain scaldth medication. [Tr.
429]. Dr. Misra stated that Pdiff’'s gait and station were norrahat she was able to get up
from a chair and on and off the table without diffty, and that her mobility was normal. [Tr.
430]. Dr. Misra also noted that Plaintifias not reliable on her medical historyd.].

On examination, Dr. Misra found that Plafthtiad full range of motion universally, but
“has a slight decreased in her right hipld.]. Additionally, Dr. Misrastated that Plaintiff had

abduction to 30 degrees, adductioriidegrees, flexion to 90 degss, extension to 20 degrees,
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internal rotation to 30 degreeand external rotation to 40 degs actively and passively on the
right. [Id.]. Further, Dr. Misranoted a slight decrease in the sgim of Plaintif's right foot.
[Id.]. Dr. Misra subsequently opined that Bt&f could “occasionally lift and carry including
upward pulling for one-third of an eight-hour wday to a maximum of 20 Ibs;” that Plaintiff
could frequently lift or carry a maximum of twignpounds from one-thirtb two-thirds of an
eight-hour workday; that Rintiff could stand or wik with normal breaks fioat least tw hours in
an eight-hour workday; and that Plaintiffuld sit without restriction. [Tr. 431].

As the Court previously stated, in considgrthe opinions of non-¢ating physicians, such
as Dr. Misra, while an ALJ is not requireddefer to her opinion, nevtheless, “in weighing a
consultative examiner’s opinion, an Administrativew Judge must evaluate the factors listed
in 20 C.F.R. § 404.1527(c) Williams v. ColvinNo. 4:15-CV-00082-HBB, 2016 WL 797594, at
*4 (W.D. Ky. Feb. 26, 2016). The ALJ is not respd to give “good reasons” for the weight
assigned to non-treating and exaimgnconsultants, as “this requinent only applies to treating
sources.” Ealy v. Comm’r of Soc. Seb94 F.3d 504, 514 (6th Cir. 2010) (citiSgith v.
Comm’r of Soc. Sec482 F.3d 873, 876 (6th Cz007)). However, “[u]rdss a treating source’s
opinion is given controlling weighthe administrative law judge rsiuexplain in the decision the
weight given to the opinions of$tate agency medical or psychologimahsultant . . ..” 20 C.F.R.
8 416.927(e)(2)(ii).

The ALJ assigned little weight Dr. Misra’s opinion, findinghat she did not have access
to all of the objective naical evidence, “including the imagg that shows only the most minor of
degenerative changes.” [Tr. 35]. The ALJ prbpaddressed how the miieal evidence did not
support disabling allegations of hip and back p&ee, e.gHinkle v. Berryhil| No. 2:17-CV-54,

2018 WL 2437238, at *5 (E.D. Tenn. May 30, 20{8plding the ALJ properly assigned little
13



weight to a consultative examiner’'s opiniaas the ALJ detailed how the opinion was not
consistent with the examination or medical regaas well as reviewed Plaintiff's subjective
allegations). Although Plaintifargues that the ALJ impropertliscounted the opinion of Dr.
Misra because her opinion was based on an isepegvaluation, “the ALJ is ‘under no special
obligation’ to provide great detail as tchythe opinions of the noramining providers ‘were
more consistent with the overall recordaththe examining, but nontreating providerdenkins

v. Soc. Sec. AdmjnNo. 3:14-cv-1713, 2017 WL 2692624t *9 (M.D. Tenn. June 21, 2017)
(citing Norris v. Comm’r of Soc. Seal6l F. App’x 433, 440 (6th Cir. 2012)). Further, as the
Court previously stated, the ALJ is not requitedexplicitly discuss the fact that Dr. Misra
examined Plaintiff.SeeMcClain-Nelson v. Comm’r of Soc. Sédo. 12-14490, 2014 WL 988910,
at *7 (E.D. Mich. Mar. 13, 2014) [A]n ALJ is not required to discss every factor listed in 20
C.F.R. § 404.1527[(c)].”).

As Dr. Misra was not a treating physicjathe ALJ had no heightened articulation
requirement as to her opiniorsee Smith v. Comm’r of Soc. $d82 F.3d 873, 876 (6th Cir.
2007) (“[E]ven if the purpose of the reasonshgivrequirement in § 404.1527(d)(2) applies to the
entire regulation, the SSA requires ALJs to give reasons for only treating sources.”). Therefore,
as the ALJ stated that Dr. Bfa’s opinion was not based upaccess to the complete medical
record, and was inconsistent with the recordQbert finds that substantial evidence supports the
ALJ’'s assignment of little wght to Dr. Misra’s opinion.

3. Opinions of State Agency Medical Consultants

Plaintiff asserts that the AlLimproperly afforded great vgit to the opinions of the

nonexamining state agency medical consultabts,William Downey, M.D., and Dr. Thomas

Thrush, M.D., “as the ALJ rejected the physicalnogm[ ]s from all examining sources of record,
14



her physical RFC is only supported by the opiniointhe State Agency medical consultants,” and
“as [the ALJ] did not include the limitationspined by Psychological Examiner Garland, her
mental RFC also relies solely on the State Agenental consultants.” [Do@O0 at 15]. Further,
Plaintiff alleges that Dr. Downegnd Dr. Thrush did not reviewsggnificant portion of the record,
and the ALJ failed to indicate that she considdresl factor in affording their opinions great
weight. |d.].

In the disability decision, the ALJ assessed great weight to the opinions of the State agency
medical consultants, as their opinions were consistent with the objective medical evidence,
Plaintiff's lack of mental healttreatment, and daily activitie§Tr. 35—-36]. Dr.Downey and Dr.
Thrush reviewed the evidence of record at thtéalrand reconsideration levels, respectively, and
found that Plaintiff was able fwerform medium level work withertain postural limitations, such
as the occasional climbing of ladders, ropes, aaffads, as well as that Plaintiff had no more
than mild mental limitations. [Tr. 71-92, 95-120].

“State agency medical consultants . .e ‘&ighly qualified physicias and psychologists
who are experts in the evaluation of the medisalies in disability claims under the [Social
Security] Act.” Miller v. Comm’r of Soc. Sed811 F.3d 825, 834 (6th Ci2016) (quoting Soc.
Sec. Rul. 96-6p, 1996 WL 374180, at *2 (July 1B96)). Therefore, “[iiln appropriate
circumstances, opinions from State agencydioa and psychologicatonsultants and other
program physicians and psychologists may betledtito greater weight than the opinions of
treating or examining sources3SR 96-6p, 1996 WL 374180, at *3. “Osech circumstance
... [is] when the ‘State agency medical . onsultant’s opinion is basexh review of a complete
case record.”Blakley v. Comm’r of Soc. Seé81 F.3d 399, 409 (6th Cir. 2009) (quoting SSR

96—6p, 1996 WL 374180, at *3). However, whenrtba-examining source’s opinion is based on
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review of an incomplete recordgite must be an indication that thie] considered that fact before
giving greater weight to theon-examining source’s opiniond. (quotingFisk v. Astrue253 F.
App’x 580, 585 (6th Cir. 2007)).

In the present case, Plaintiff correctly ass#rat Dr. Downey and Dr. Thrush reviewed an
incomplete record, as their opinions demonstthat they did not xéew Dr. Summers’ opinion,
including the x-ray which was perimed, as well as all additional medical evidence after May 14,
2012 and August 8, 2012, respectively. This additional medical evidence includes the January 22,
2013 opinion of Plaintiff's nurse pctitioner, Loretta Turbeville [T 443—-45], as well as Plaintiff's
treatment record from Cherokee Health 8gst on January 22, 2016 and February 8, 2016 [Tr.
519-30]. Further, neither Dr. Downey or Dr. T$tnueviewed Dr. Garland’s subsequent opinion
on Plaintiff’'s mental residual functional capacity. [Tr. 73-75, 77, 83—-84, 88, 96-99, 102].

“[Aln ALJ may rely on the opinion of aonsulting or examining physician who did not
have the opportunity to review later-submitted mabiecords if there isome indication that the
ALJ at least considered these facts’ before agsiggieater weight to an opinion that is not based
on the full record.” Spicer v. Comm’r of Soc. Se651 F. App’x 491, 493-94 (6th Cir. 2016)
(citing Blakley, 581 F.3d at 409). ISpicer the Sixth Circuit found that the ALJ had satisfied
Blakleyby reviewing the medical evidence that wateesd after the nonexamining state agency
consultant’s opinion and explang why the consultant’s opiom was afforded greater weight

despite the subsequent evidentge. Similarly, in order for an ALJ to provide “'some indication’
that he ‘at least considered’ ththe source did not review the entrecord . . . the record must
give some indication that the ALJ sabjed such an opinion to scrutinyRepke v. Comm’r of

Soc. Se¢636 F. App’x 625, 632 (6th Cir. 2016) (quotiBtakley, 581 F.3d at 409).
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Although the opinions of Dr. Downey and.Drhrush were issd on May 14, 2012 and
August 8, 2012, the record reflects that the ALdlenan independent determination based on all
the medical evidenéeand that the ALJ's analysispanned the entire recordSee Gibbens v.
Comm’r of Soc. Sec659 F. App’x 238, 247-48 (6th Cir026) (affirming ALJ’s assessment of
great weight to the nonexamining state agency consultant’s opiatbar than the current treating
physician opinion found to be inconsistent witle record, as “the ALS’own analysis clearly
spanned the entire recordagcord Mcwhorter v. BerryhillNo. 3:14-cv-1658, 2017 WL 1364678,
at *12 (M.D. Tenn. Apr. 14, 2017Ruinlavin v. Comm’r of Soc. Sedlo. 15-cv-731, 2017 WL
583722, at *4 (N.D. Ohio Feb. 14, 2017). The ALJ reviewed the opinion of Ms. Turbeville
completed after Dr. Downey and Dr. Thrush’s opid, stating that she agsed the opinion little
weight because as a nurse practitioner, Ms. uille is not considered an acceptable medical
source; Plaintiff did not have a mtal impairment that meets the definition of a severe impairment;
and Ms. Turbeville’s opinions welmsed on Plaintiff’'s subjective complaints of pain in her right
leg and hip, which were not consistevith the objective medical &lence. [Tr. 34] Additionally,
as the Court has previously detailed, the ALJgeedd little weight to Dr. Summers’ opinion as it
was based on Plaintiff's subjective reports of chrgaim and Plaintiff's lack of treatment. [Tr.
35]. The ALJ also noted Plaintiff's mild treadmt with Cherokee Health Systems, finding that
Plaintiff “only had a behawral intake evaluationra one-follow up visit.” [d.].

The ALJ found that the opinions of Dr. Downagd Dr. Thrush were consistent with the

objective medical evidence, iefly the May 21, 2013 MRI ofPlaintiff's right hip that

1 While the ALJ failed to mention an x-rayathDr. Summers reviewed connection with
his personal examination of Plaintiff, the Cob&s already found that any failure by the ALJ to
mention the x-ray when reviewing Dr. i@mers’s opinion was harmless err@ee supr&ection
V(A)(1) at p. 9-10.
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demonstrated only mild degenerative changés]; see, e.g.Jacks v. Comm’r of Soc. SeNo.
3:15-cv-309, 2017 WL 540922, at *5 (S.D. OhidF#&0, 2017) (“Here, the ALJ specifically noted
records post-dating Dr. Thomas’s opinion . . . Beeahe ALJ considered, and in fact relied upon
those normal imaging findings . . . the ALWegighing of Dr. Thomas’s opinion favorably—over

the opinions of Nurse Allen and Dr. Smith—fallghin the ALJ’s permissible ‘zone of choice.™),
report and recommendation adopted B917 WL 1134506 (S.D. Ohio Mar. 27, 2017). Further,
the ALJ held that “[a]ll other medical evidence only documents subjective complaints and tests
within [Plaintiff’'s] control,” and that the apions of the nonexamining state agency medical
consultants were also consistenthwPlaintiff's lack of treatmenthe conservative nature of that
treatment, and inconsistencies between Plaintiff’'s subjective allegations and her reported activities
of daily living. [Tr. 35]. With respect to Dr. Daney and Dr. Thrush’s opions that Plaintiff has

no more than mild mental limitations, the ALJIch¢hat these opinions were consistent with
Plaintiff's lack of mental healttreatment and reportathily activities [Tr. 36], as well as found

that consultative examiner Dr. Garland’s opinion was entitled to great weight to the extent that it
supports no more than the mild limitationsgar to those opined by the nonexamining state
agency consultants [Tr. 35].

Ultimately, although the nonexamining state agermysultants did not review a complete
record, “the ALJ's own analysislearly spanned the entir@cord,” as the ALJ reviewed
subsequent medical opinions astdted how the opinions of DRowney and Dr. Thrush were
consistent with the objective medical evidencayalsas Plaintiff's lack of treatment and reported
daily activities. See Gibbens v. Comm’r of Soc. S669 F. App’x 238, 247-48 (6th Cir. 2016).
Additionally, the ALJ specificallyhoted and relied upon the MRI Bfaintiff's hip showing only

mild degenerative changes, as well as Dr. &wl's opinion finding only md mental limitations.
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Therefore, the ALJ “subjected [Dr. Downey abd Thrush’s] opinion[s] to scrutiny” sufficient
to find that she considered that these nonexamgistate agency consultants did not review the
entire record.SeeKepke v. Comm’r of Soc. Se636 F. App’x 625, 632 (6th Cir. 2016).

B. Lack of Mental Limitations in RFC Determination

Plaintiff argues that the ALérred by failing to include mental limitations in the RFC
determination despite finding that Plaintiff hagddrimitations in concenstion, persistence, or
pace, as well as the ALJ’'s acknowledgement Baintiff suffers from depression and anxiety.
[Doc. 20 at 16]see[Tr. 16—18]. Further, Plaintiff claimthat the ALJ failed to include mental
limitations asserted by psychological consultagx@miner Alice K. Garland, M.S., L.S.P.E.,
whose opinion the ALJ afforded great weightth® extent it supports no more than mild
limitations. [Doc. 20 at 15keeg[Tr. 35].

In her Step Three Analysis, the ALJ found thatififf was not limited in her activities of
daily living or social functiomg, and that Plaintiff has noéxperienced any episodes of
decompensation which have been of extendedtidara[Tr. 30]. However, the ALJ found that
Plaintiff has mild limitations in coremtration, persistence, or pacéd.]] The ALJ detailed that
Plaintiff “reported difficulty completing tasksnd handling change,” but referenced the Adult
Function Report that Plaintifompleted on July 5, 20121d[]; see[Tr. 359-66]. Additionally,
the ALJ cited the Adult Function Rert and Dr. Garland’s opinion to find that Plaintiff “is also
able to drive, care for her grandchildren, perform some household chores, cook, shop, and manage
finances.” [Tr. 30].

The ALJ noted that although medical recortidicate mental impairments of anxiety and
depression, Plaintiff only receivégtatment from Ms. Turbeville from February 2013 to July 2013

and failed to receive any further treatment until January 2016. [Tr. 30]. Additionally, the ALJ
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stated that Dr. Garland “onlgiagnosed rule out alcohol alidependence, rule out cannabis
abuse/dependence, and nicotine dependenick]” Dr. Garland’s opiniomlso noted that Plaintiff
was not currently receing mental health treatment. [Tr.9]}3 Lastly, Dr. Gaand opined that
Plaintiff was not limited in her alif} to work with the public or ahty to do complex and detailed
work, she was mildly limited in adaption, and that she was mildly to moderately limited in her
ability to persist and concentrateld.]. When determining Plaintiff's RFC, the ALJ found that
Plaintiff was able to perform medium work, witkrtain postural limitations[Tr. 31]. Plaintiff
argues that the ALJ should have included additiomattal limitations in her RFC determination
due to the previous Step Three Findings tedweight given t®r. Garland’s opinion.

However, “Plaintiff’'s argument—that an Als)'findings at Step Tke, which address
whether a claimant meets the resggments of a given Listing, muisé incorporatedto the RFC—
is unsupported by case lawHayman v. BerryhillNo. 3:16-cv-1998, 2017 WL 9476860, at *9
(N.D. Ohio Oct. 30, 2017). “The RFC is a subsetjuketermination that idistinct and separate
from Step 3.”Shinlever v. BerryhiJINo. 3:15-CV-371-CCS, 2017 W2937607, at *4 (E.D. Tenn.
July 10, 2017) (citingrurbeville v. ColvinNo. 1:12-CV-061, 2014 WL 6605483, at *10 (M.D.
Tenn. Nov. 19, 2014) (“[Step Three and the RFClsaqarate steps and a finding at one step does
not necessarily equate to the sammeliig being made at a later step.9¢e alsdSoc. Sec. Rul.
96-8p, 1996 WL 374184, at *4 (JulyI9Q96) (“The adjudicator must remember that the limitations
identified in the ‘paragraph B’ and ‘paragraph &iteria are not an RFC assessment . . . .").
Therefore, the ALJ was not required to include raHimitations in Plaintiff's RFC solely because
the ALJ found that Plaintiff has mild limitations goncentration, persistence, or pace at Step
Three. SeeCeol v. Berryhil] No. 3:15-CV-315-CCS, 2017 W1194472, at *10 (E.D. Tenn.

Mar. 30, 2017) (“Therefore, a finding by the ALJ tha Plaintiff has mild limitations in the areas
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of daily living activities, social functioning, dnconcentration, persistence, or pace, does not
necessarily mean that the Plaintiff will haveregponding limitations with regard to her RFC.").

Accordingly, the Court’s inquiry turns to wther substantial ewahce supports the ALJ’s
determination not to include mental limitations in Plaintiff's RF&2e, e.gShinlever 2017 WL
2937607, at *4—6 (reviewing Sixth Circuit case law talfthat “the Court finds none of Plaintiff's
cited authority requires an ALJ's RFC determioatio mimic the specific ‘paragraph B’ findings
assessed at Step 3,” and therefthhe appropriate ingyiis whether substaial evidence supports
the ALJ’'s RFC assessment). “Courts . . . hale® found, however, that an ALJ’s failure to
explain how a claimant’s mild psychological lintitas affect the RFC assessment may constitute
reversible error where the ALJ R&s no mention of the claimant’s mental impairments in the RFC
analysis.” Shamsud-Din v. Comm’r of Soc. Sé&w. 16-cv-11818, 2017 WL 3574694, at *6 (E.D.
Mich. July 24, 2017) (internal citations omitted).

The RFC is the most an individual can do despite her limitations. 20 C.F.R. §
416.945(a)(1). When determining a claimaiRiSC and the corresponding hypothetical, the ALJ
need only include those limitations foundo“credible” and supported by the recoBkeCasey
v. Sec’y of Health and Human Serv887 F.2d 1230, 1235 (6th Cir. 1993)). The RFC
determination is expressly reserved for than@ossioner, not medical experts. 20 C.F.R. 8
404.1546. However, “the ALJ must give some indarabf the evidence upamhich he is relying,
and he may not ignore evidence thaes not support his decisionFleischer v. Astrue774 F.
Supp. 2d 875, 881 (N.D. Ohio 2011). Although theJAktains a “zone of choice,” she must
explain why she did not include limitatis assessed in contradicting medical

opinions. Schmiedebusch v. Comm’r of Soc..S&86 F. App’x. 637, 649 (6th Cir. 2013).
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In the present case, remand is not warranted because the ALJ considered Plaintiff's non-
severe mental impairments in her RFC analysisst, the ALJ noted tha®laintiff's described
daily activities were “not consigtewith disabling mental or physitimpairments.” [Tr. 30, 36].
Next, the ALJ detailed that Albugh Plaintiff claimed she was ngimental health medications in
February 2014, “evidently these were obtained frmm-medical sources as there is no evidence
of record that a medical professional prescribedethesdications.” [Tr. 33]. The ALJ stated that
Plaintiff went more than three years withoutnta health treatmengnd then received only
minimal treatment at Cherokee Health Systeljis. 35]. Ultimately, the ALJ held that “[t]his
lack of professional mental health treatment indicates the mild nature of [Plaintiff’'s] symptoms as
she did not require mental heatlterapy, or specialized treagmt with a psychiatrist.” I§l.].

When discussing opinion evidence, the Alsdigned little weight tahe opinion of Ms.
Turbeville because she was naehantal health specialist, her ojuin regarding Plaintiff's mental
limitations was based on Plaintiff's self-reporég)d Plaintiff “does not even have a mental
impairment that meets the definition of a sevienpairment.” [Tr. 34]. Additionally, the ALJ
assigned great weight to the opiniohDr. Garland to the extetitat it supported no more than
mild mental limitations. [Tr. 35].The ALJ found that her opiniomhich stated that Plaintiff was
mildly limited in adaption, and thahe was mildly to moderatelynited in her abity to persist
and concentrate, was consistenthwthe overall medical record.Id[]. Specifically, the ALJ
detailed that Plaintiff’'s “minimal and sporadic maiitealth treatment . indicates the mild nature
of [her] symptoms as she did natquire mental healttherapy, or speciakd treatment with a
psychiatrist.” [d.]; see Strong v. Soc. Sec. Adma& F. App’x 841, 846 (6th Cir. 2004) (“In the
ordinary course, when a claimant alleges paises@re as to be disabling, there is a reasonable

expectation that the claimant will seek examinmatiotreatment. A failure to do so may cast doubt
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on a claimant’s assertions of didiag pain.”). The ALJ also affded great weight to the opinions
of the nonexamining state agency medical constdtevho found that Plaiiff has no more than
mild mental health limitations. [Tr. 36].

Therefore, the ALJ discussed Plaintiff’'s sevand non-severe impairments in determining
Plaintiffs RFC and found thalaintiff's mental impairments did not affect her RFEeeWhite
v. Comm’r of Soc. Se@12 F. App’x 779, 787 (6th Cir. 200@)olding that, “[o]nce one severe
impairment is found, the combined effect of ialpairments must be considered, even if other
impairments would not be severe’Batona v. Comm’r of Soc. Seblg. 14-CV-10417, 2015 WL
871617, at *6 (E.D. Mich. Feb. 27, 2015) (“[T]o theemt an ALJ determines that an identified
impairment, severe or non-severe, does nottrasany work-related restrictions or limitations,
the ALJ ‘is required to state the basis for sumhatusion.’) (internal citdons omitted). Although
the ALJ found that Plaintiff has mild limitations soncentration, persistence, or pace at Step
Three, she explained during the subsequent &&€mination how these non-severe impairments
did not affect Plaintiff's RFC, aPRlaintiff’'s subjective allegationsere not consistent with the
objective medical evidence or Plaintiff’'s daily activitieSf. Green v. Comm’r of Soc. Selo.
3:15-CV-910-TBR-CHL, 2017 WI1160580, at *5 (W.D. Ky. Mar. 28, 2017) (“The Court agrees
with Green that the ALJ erred in failing to inclu@eeen’s mild mental limitations as a part of the
residual functional capacity analysis.3tephens v. Astrudlo. 09-55-JBC, 2010 WL 1368891, at
*2 (E.D. Ky. Mar. 31, 2010) (“The ALJ thoroughlexamined the medical evidence of
Stephens’s mental impairments in arriving at loeratusion that they were ns¢vere at the second
step, but the fourth step, wheahe ALJ made findings regardingephens’s RFC, was devoid of

any explicit reference to those impairments.”).
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Accordingly, “the ALJ did not find that the recbdemonstrated the need for specific work-
based limitations related to contextion, persistence, or pac&herefore, the ALJ was under no
obligation to incorporate into either the RFEC the hypothetical question such limitations.”
Hayman v. BerryhillNo. 3:16-cv-1998, 2017 WL 9476860, at *12 (N.D. Ohio Oct. 30, 2017).

C. Plaintiff's Subjective Allegations

Plaintiff asserts that the AlLsltejection of her subjective aliations regarding the severity
of her disabling impairments is not supportedsofpstantial evidence. [Doc. 20 at 18]. The
Commissioner responds that the JAproperly considered whether Plaintiff's allegations were
consistent with the record, as the ALJ detailed Rtaintiff's daily activities and treatment record,
as well as the objective medical evidence, wereconsistent with Plaintiff's alleged symptoms
and limitations. [Doc. 24 at 4-10].

In the disability determattion, the ALJ found that the miieal record did not support
Plaintiff's allegations. [Tr. 37]. Ultimatelythe ALJ found that althoumgPlaintiff's medically
determinable impairments “could reasonably be expected to sanm®f the alleged symptoms
. . . [Plaintiff's] statements concerning the mddy, persistence, and limiting effects of these
symptoms are not entirely consistent with thelite evidence and other evidence in the record.”
[Tr. 33]. First, with respect to the objective nealievidence of record, the ALJ noted a November
8, 2011 radiology report which revedimild arthrosis of the righiip, as well as the May 21, 2013
MRI, which only demonstrated findings that suggbe presence of a fibroid within the anterior
myometrium, as well as a small amount on nonspegéicic free fluid. [T. 32]. Additionally,
the ALJ detailed that Plaintiff'slescribed daily activities were nbinited to the extent of her
claimed disabling symptoms andnitations, and Plaintiff's abilityo “perform . . . a variety of

daily activities is consistent with the medical evideof record which indicates she is only slightly
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limited by her mild hip degenerative changes.” [Tr. 33]. The ALJ noted the mental and physical
demands, as well as the amount of concentraiind social interaction required to perform
Plaintiff's daily activities, including assiing in raising her grandchildrenld]].

The ALJ also held that Plaintiff’'s subjectiedlegations were not entirely consistent, as
Plaintiff made statements that wémeonsistent with medical evidence of record, specifically with
respect to drug use and pain medaatbbtained from non-medical source$d.][ Further, the
ALJ based her analysis tHiaintiff “has only receivedonservativéreatment, and her allegations
are disproportionate to the objective medical evidenckl!]. [ For example, the ALJ noted that
Plaintiff had not received any treatment by a spistiar physical therapy for her hip pain and had
not had any treatment since 20181.][

Social Security Ruling 96-7ptaulates the standard for euating a claimant’s subjective
allegations, including those regarding pain, as follows.

[O]nce an underlying physicalr mental impairment(s) that could reasonably be

expected to produce the individual's painother symptoms has been shown, the

adjudicator must evaluate the intensity, persistence, and limiting effects of the
individual's symptoms to determine the extent to which the symptoms limit the
individual’'s ability todo basic work activities.

1996 WL 374186, at *2 (July 2, 1996)When objective medical evidence fails to substantiate a

claimant’s subjective allegations regarding thenasiiy, persistence, or figtional effects of pain,

the ALJ must make a credibility finaj based on the entire case recddl.

2 At the time of the ALJ’s decision, SSI-7p, 1996 WL 374186 (July 2, 1996), governed
the ALJ’s analysis of the credibility of Plaifits statements concerning her symptoms. That ruling
was later superseded by SSR 16-3p, 2016 WI9Q29 (Mar. 16, 2016), which eliminated the use
of the term *“credibility” in order to “clarify tht subjective symptom evaluation is not an
examination of an individual's characterS8SR 16-3p, 2016 WL 1119029 at *1. However,
“[blecause the text of SSR 16-3p does not indita@eSSA’s intent to apply it retroactively,” the
Court will rely upon SSR 96-7pSee Cameron v. Colyiio. 1:15-cv-169, 2016 WL 4094884, at
*2 (E.D. Tenn. Aug. 2, 2016).
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Moreover, and in addition to considerimdpjective medical evidence, the ALJ must
consider the following factors in assessing a clatfsacredibility: (1) daily activities; (2) the
location, frequency, and intensity of the paimtirer symptoms; (3) precipitating and aggravating
factors; (4) the type, dosagdfeetiveness, and side effects ariy medication you take or have
taken to alleviate your pain other symptoms; (5) treatmenthet than medication, received or
have received for relief of pain or other sympto(63;any measures that are used or were used to
relieve pain or other symptoms; (7) other factimscerning functinal limitations and restrictions
due to pain or other symptomkl. at *3 (citing 20 C.F.R. § 404.1529(c)).

The ALJ’s findings regarding credibility “are twe accorded great weight and deference,
particularly since an ALJ is charged withetlduty of observing a witness’'s demeanor and
credibility.” Walters v. Comm’r of Soc. Sett27 F.3d 525, 531 (6th Cir. 1997). However, the
ALJ’s finding must be supported by substantial evidende.Finally, “discounting credibility to
a certain degree is ammriate where an ALJ finds contliations among the medical reports,
claimant’s testimony, and other evidencéd:

Plaintiff argues that the ALJ’s credibilitgetermination is nosupported by substantial
evidence because the ALJ misderized Plaintiff's abilityto perform daily activities, her
treatment with Ms. Turbeville, and her mental health treatment with Cherokee Health Systems.
Ultimately, the Court is not persuaded by Plaintiftetentions. Plaintiff first claims that the ALJ
did not accurately depict her ability to care for her grandchildren, as she is only able to help raise
two of her grandchildren who stay with her on atéd basis. [Doc. 20 at 19]. However, the ALJ
properly discussed how Plaintiff's subjective gions were not entinglconsistent with her
reported activities of daily livingFor instance, the ALJ noted that Plaintiff was able to perform

personal care, manage her finances, prepare simgeds, drive a car, pick up her grandchildren
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at school, and help raise somehef grandchildren. [Tr. 33]see Moore v. Comm’r of Soc. Sec.
573 F. App’x 540, 543 (6th Cir. 2014) (“The ALalso properly tookinto account [the
claimant’s] daily activities, which included @ag for two school-aged children and performing
household chores.”Dooley v. Colvin No. 2:15-cv-2425-cgc, 2015 WL 9077689, at *6 (W.D.
Tenn. Dec. 16, 2015) (“Upon review, the ALJ appraphiaconsidered Plaintiff's activities in
evaluating his credibility . . . [w]hile the ALJoald have been more preei as to Plaintiff's
activities with his grandchildren and his yard wdnis findings as a whole as to Plaintiff's daily
activities are supported by the substantégitimate evidenci the record.”)aff'd sub nom.656

F. App’x 113 (6th Cir. 2016).

Next, Plaintiff challenges the ALJ’s charactation of her treatmehistory, as she claims
that her treatment with Ms. Turbeville was not slic. [Doc. 20 at 20]. Plaintiff asserts that she
was treated by Ms. Turbeville from Octaoldel, 2011 through May 14, 2013, and was seen three
times in 2011, five times i8012, and five times in 20131d[]; see[Tr. 468—69]. Plaintiff also
testified that she was forced to stop seeing Mghéuille because her office closed unexpectedly.
[Tr. 60].

However, the ALJ stated that Plaintiff “only received conservative treatment,” and her
allegations were “disproportionate to the objectivedi[cal] evidence.” [i. 33]. Ultimately, the
level of treatment is a relevant factdor an ALJ to consider in assessing an
individual’'s credibility. SeeSSR 96-7p, 1996 WL 374186, av (July 2, 1996) (“[T]he
individual's statements may be less credible df fgvel or frequency of treatment is inconsistent
with the level of complaints[.]’). When analyzing Plaintiff's allegations of hip pain, the ALJ
considered Plaintiff's treatment with Ms. Turlle in conjunction with Plaintiff's lack of

treatment by a specialist, phgal therapy, or a recommendatia surgery. [Tr. 33].
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Additionally, the ALJ noted that Plaintiff had natceived any medical treatment for the claimed
disabling impairments since 2013.ld.]. Therefore, the ALJ properly reviewed Plaintiff's
allegations of hip pain against the conservatigatment that she received, including her treatment
with Ms. Turbeville. See Kolar v. Comm’r of Soc. Seldo. 1:14-cv-503, 2015 WL 5589265, at

*8 (W.D. Mich. Sept. 22, 2015) (holding it wasasonable for the ALJ to describe “three follow-
up examinations in 2011, one examination . . . in 2011, and six visits . . . in 2012” for back pain as
sporadic “[g]iven the level of paand functional limitations thaglaintiff claimedin his hearing
testimony”);Robertson v. ColvirNo. 4:14-cv-35, 2015 WL 502214&t *5 (E.D. Tenn. Aug. 24,
2014) (finding the ALJ properly discounted Plaintiff’'s subjective complaints because “the ALJ
also considered that Plaintiff received roatirtonservative care for his impairments”) (citing
Curler v. Comm’r of Soc. Se&61 F. App’x 464, 473 (6th Cir. 2014)).

Lastly, Plaintiff claims that the ALJ’s statemt that she received mental health treatment
with Cherokee Health Systems in 20fh6n attempt to bolster her eais not legally or factually
supported. [Doc. 20 at 20]. Plaintiff testified théer losing her insurance, she did not try to gain
free medical treatment @herokee Health Systems, and insteat to obtain medical treatment
from InterFaith Health Clinic. [Tr. 52]. Aftébeing unsuccessful, Plaintiff then placed her name
on the six-month waiting lisit Cherokee Health Systenid.], and was first seen on January 22,
2016 [Tr. 524].

Social Security Ruling 96—7p provides that an ALJ “must not draw any inferences about
an individual’'s symptoms . . . from a failuredeek or pursue regularedical treatment without
first considering any explanations that the indipal may provide,” such as that an “individual
may be unable to afford treatment and may not laacess to free or low-cost medical services.”

SSR 96-7p, 1996 WL 374186, at *7-8 (July 2, 1996). Howewantrary to Plaitiff’s claim, the
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ALJ considered Plaintiff's ability to obtain fremr low-cost medical treatment, including her
testimony to obtain treatment through InterFaithe Ah.J noted that Plaintiff did not receive any
medical treatment from July 2013 until 2016 andrditi provide “an explanation for not seeking
free treatment from Cherokee for those threeseaen though she admitted she had been there
before for treatment.” [Tr. 34]. Further, the Adektailed that Plaintiff “knew of the free treatment
options available at Cherokee yet chose not td heeself of these free treatment options,” which
is “not consistent with her alletians of disabling pain and mentaipairments.” [Tr. 35]. Lastly,
the ALJ also noted Plaintiff’'s mild treatment wiEtnerokee Health Systems, detailing that Plaintiff
“only had a behavioral intake evaltion and one-follow up visit.”Iq.].

Ultimately, the ALJ found that Plaintiff's limitk mental health treatment, as well as
Plaintiff's failure to obtain freemental health treatment, weirgconsistent with her subjective
allegations of disabling mental health treatnferbee Strongv. Soc. Sec. AdyB8. F.
App’x 841, 846 (6th Cir. 2004) (“In the ordinary cear when a claimant alleges pain so severe
as to be disabling, there is a reasonable eapentthat the claimant will seek examination or
treatment.”);Raymond v. AstryéNo. 3:11-0055, 2012 WL 210743, at *18 (M.D. Tenn. Jan. 24,
2012) (“[T]he ALJ did not err in evaluating the pitff's lack of mental health treatment during
her alleged period of disabilitythe lack of continuous mentaldléh treatment was only one of

multiple factors that the ALJ took into accaun assessing her credibility . . . .fgport and

3 While the Court agrees that the ALJ imprdpeharacterized Plaintiff's treatment with
Cherokee Health Systems as “an obvious atteniglgter her case” [Tr. 33], substantial evidence
still exists to support the ALJ’s credibility ssssment, including Plaintiff's limited and mild
mental health treatmentSee Johnson v. Comm’r of Soc. S&885 F. App’x 498, 507 (6th Cir.
2013) (citingUIman v. Comm’r of Soc. Se693 F.3d 709, 714 (6th Cir. 2012)) (“[E]ven if an
ALJ’'s adverse credibility determination is based partially on invalid reasons, harmless error
analysis applies to the determination, and th@’édecision will be uphelds long as substantial
evidence remains to support it.”).

29



recommendation adopted,[3012 WL 441171 (M.D. Tenn. Jan. 24, 20Mgshington-Wheeler
v. Comm’r of Soc. SedNo. 08-14960, 2010 WL 3766329, at *7 (E.D. Mich. Jan. 26, 2010)
(“While Plaintiff's economic situation undoubtedly infinced her course of treatment, she has not
shown that any economic barrier prevented frem receiving treatment at government
facilities.”). Additionally, the ALJ’'s opinion “does not suggdbtt [s]he regarded [Plaintiff's]
failure to seek medical examination or treatmamta determinative factor” in her credibility
assessmentStrong 88 F. App’x at 846see, e.g.Minor v. Comm’r of Soc. Se®13 F. App’X
417, 436 (6th Cir. 2013) (citinBoulis—Gasche v. Comm’r of Soc. Sd&1 F. App’x 488, 493
(6th Cir. 2011)) (“[A] claimant’s failure to seek mental health treatmemtiprobative of whether
a mental impairment exists and should noteterminative in a credibility assessment.”).
“Discounting crediblity to a certain degree isppropriate where an ALJ finds
contradictions among the medical reportajraant’s testimony, and other evidencéValters v.
Comm’r of Soc. Secl27 F.3d 525, 531 (6th Cir. 1997) (internal citation omitted). The Sixth
Circuit has held that the Court must accord goederence to an ALJ’s credibility assessment,
particularly “because of the ALJ’s unique oppmity to observe the claimant and judge her
subjective complaintsBuxton v. Halter 246 F.3d 762, 773 (6th Ci2001) (internal citations
omitted). In the present case, the ALJ properly watald Plaintiff's credibility pursuant to the
applicable regulations and policie§ee20 C.F.R. 8§ 404.152%o0c. Sec. Rul. 96-7p, 1996 WL
374186 (July 2, 1996) Specifically, the ALJ detailed the vaus factors that she considered in
her credibility assessment, including inconsistenbetween Plaintiff'subjective allegations and
the objective medical evidence, Plaintiff's reportiadly activities, Plaintiff's statements that were
inconsistent with the medical evidence of mecoand Plaintiff's spadic and conservative

treatment. Therefore, the ALJ complied with thgulations, and her credibility determination is
30



supported by substantial evidence.
VI.  CONCLUSION

Based on the foregoing, Plaintiff's Moh for Judgment on the Pleadind3oc. 19] will
be DENIED and the Commissioner's Motion for Summary Judgmeddoc| 23] will be
GRANTED. The decision of the Commissioner will BEFIRMED . The Clerk of Court will
beDIRECTED to close this case.

ORDERACCORDINGLY.

Dastra (. raden_

Debra C. Poplin )
United States Magistrate Judge
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