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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

MICHAEL H. FITZPATRICK, )
TRUSTEE, )
)
Plaintiff, )
)

V. ) No. 3:1%V-257
)
)
LAW SOLUTIONS CHICAGO, LLC, )
et al, )
)
Defendants. )
MICHAEL H. FITZPATRICK, )
TRUSTEE, )
)
Plaintiff, )
)

V. ) No. 3:17cV-258
)
)
LAW SOLUTIONS CHICAGO, LLC, )
et al, )
)
Defendants. )

MEMORANDUM OPINION AND ORDER

Finding that there were common questions of law and tlastCourt previously ordered
these two civil casésconsolidated. Thenattes currently before the Court are twootions to

dismiss [Lead casegoc 20 andViember casegoc. 21]. The defendantsvho havebeen served

I Case numbes:17-CV-257 (the “Lead case”andcase numbe:17-CV-258 (the “Member case?)
2 At the writing of this Memorandum Opinion amider, defendant Jessica Odgie has not made an appearanee in th
Leadcase.
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processn the Lead caskave filed a motion to dismiggaintiff's® complaintpursuant to Federal
Rules of Civil Procedure 12(b)(6) and 12@))tor (1) failure to state a aim and (2)lack of
personal jurisdictiomver defendants Doe and Heygeead casgedoc. 20]. The defendantstine
Member caséave also filed a motion to dismiss plaintiftemplaint pursuant to Federal Rules
of Civil Procedure 12(b)(6) and 12(B)(for (1) failure to state a claim and ()xk of personal
jurisdiction over defendantSolis, Brown, and Sheehamémber casedoc. 21]. The plaintifis
haveresponded to both motions, [Lead case, doc. 27 and Member case, doc. &3jliaadhave
been filed [Lead case, doc. 32 and Membase, doc. 28]. The matters ape for review Given
the minimal variation between the parties’ briefing for both of these motions, this Court will
consider them simultaneousiynd refer taany difference offact or argumentis needed~or the
reasonsHat follow, both of the defendants’ motions, [Lead case, doc. 20 and Member case, doc.
21] will be GRANTED and both of these cases will DESMISSED.
l. BACKGROUND

These two consolidated cases involve a singaiof circumstances whictcurred within
a reasonably close timeframeAs required when this Court considers a motion to disfoiss
failure to state a claim, the facts recited hesre takerfrom the complaints‘exhibits attached
to the complairjs], public records, items appearing in the record of the[glaaad exhibits
attached to the defendgsit motion to dismiss so long as they are referred to in the complaint and
are central to the claims contained thereinRohdigo, LLC, v. Township of Richmoed1 F.3d

673, 680 (6th Cir. 2011) (quotirgassett v. Bit'l Collegiate Athletic Ass'’n528 F.3d 426, 430

3 Given that these two consolidated lawsuits are relatively the samalfiaetud legally, this memorandum opinion
will generally refer to both plaintiffs simultaneousty the ske of brevity and consistencythenthere is need to
distinguishthe twq such specifi reference should be evidenfTrustee,”the names of the individuals whom the
Trustee representse. the estate of Annette Harris Haynes and Pamela Jo Hagstamd “debtof shouldall be
considered interchangeahlith “plaintiff,” unless otherwise noted.
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(6th Cir. 2008)). For purposesof thesetwo motions to dismiss for failure to state a claitme
Court accepts the plaintiffs’ allegations as trGee Bassett v. Nat'l Collegiate Athletic As&28
F.3d 426, 430 (6th Cir. 2008).

The defendant Law Solutions Chicago LLC d/b/a UpRight Law LLC (“UpRigtt). is
a national law firm whichspecializes in representigjents consideng bankruptcy All of the
individually named defendants are eithieensedattorneysassociated with the firnor non-
attorney stafemployeesvho assist with the legal operatiooSUpRight Law. While UpRight
Law maintains an office i€hicago,lllinois, it advertiss its services to potential clients outside
of the state through the internet. Typicatiyt-ofstatepotential clients who contact UpRight Law
via the telephone will initially speak with neatorney staff in the Chicago offiteforetheir call
is transfered to amttorney. After the initial consultatipbdpRight Law will then turn the client’s
caseover to be handled by a partner attorney in the appropriate jurisdicticepfesentation

A. Lead Case: Annette Harris Haynes

On December 7, 201Bnnette Haynes, a Tennessee residanacted UpRight Lawia
telephone to inquire about filing for bankruptcy relieHer call was initially answered by
defendant George Dp@/ho is a non-attorney staff employee of UpRight Lawariimy this initial
phane conversation, Doe, whornst licensed to practice la@ncouraged her fgursue bankruptcy
and affirmed that she would be allowed to keep her truck through the bankruptcy. Shortly
thereafter, the plaintiff's call was transferred to Austen Heuser nabereof the lllinois bar and
licensed attorney for UpRight LaviHeuser is not licensed to practice law in the state of Tennessee.
During their phone conversation, Heupeovided legal advice to the plaintiff regarding Chapter
7 and Chapter 13 forms of bankruptcy reli@id negotiated a fee of $1,685.00 to undertake

representation of the plaintiff in a Chapter 7 bankruptcy case.



At some time after the initial call was completetessica Odgienather nonattorney staff
employee of UpRight Law, initiated a call with the plaintiff, following up ongteviouscall that
had been made earlier that day. Odgie instructed the plaintiff to stop mléptsyon unsecured
debts, and offered other legal advice with respect to the effects of a bankrupteygeis©dgie
confirmed the fee of $1,685.00 for the representation of a Chapter 7 bankruptcy proceeding.

Somégime afterwards, UpRight Law referred the plaintiff's case to Grace Gardmn
partner attorney licensed to practice law in the state of Tennessee, whedsnbiéaoxville,
TennesseeGardiner was assigned the plaintiff’'s case to file the Chapter 7 bankruptcystatthe
of TennesseeGardiner had an assistant, Judy Lovely, who is not an attofites plaintiff did
not live in Knoxville herself, and therefore was required to make trips to Knoxvillehtor t
preparation of her case, madtwhich, she claims, was handled by Lovelhe plaintiff met with
Lovely and discussed the requirements to file a Chapter 7 bankruptyandsLovely advised
the plaintiff that she woul@ctuallybe required to file a Chégr 13 due to her income level.
Although the plaintiff had signed a retainer agreement for representatian €hapter 7, an
additional retainer agreement was requfoedh Chapter 13. The plaintiff never signed the Chapter
13 agreement, anallegesthat UpRight Law “cut and pastedfie plaintiff's signature from the
prior Chapter 7 retainer agreement to the Chapter 13 agreement without th& pleamsent®

Furthermore, te change to a Chapter 13 filing required an additional $1,315.00 retainer
fee. Before her case was filed, the plaintiff had paid $1,900.00 to UpRightTtenplaintiff met

her attorney, Grace Gardiner, face to face for the first tinme&41 meeting of creditors on March

4 The plaintiff's reply[sic] in opposition to the defendant’s motion states that after the akigall was completed
with Doe,"“an unidentified employee of pJR]ight initiated a call to [plaintiff]” who “was eventually connectedtwit

[l Heuser.” [Lead casgdoc. 27 aPagelD #10]. This chain of events is somewhat inconsistent with the allegations
in the plaintiff's complaint, and therefqgréne Court will asume the complaint’s sequence of events for purpafses
this memorandum opinion

5 The complaint confirms that the plaintiff never signed the Chapter Bheetagreement, but alleges upon
information and belief that UpRightaw cut and pasted the signature without her consent.
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23, 2016. The plaintiff claims she was never advised that she would have to attend court in
Knoxville for the 341 meeting of creditofsFurthermore, Gardiner had failed to file a number of
required documents in théamtiff's Chapter 13 caseyhich ultimatelyled to sanctions by the
bankruptcy court. Gardiner's improper handling of the plaintiff's bankruptcy casigeesher
suspensiorfrom practi@ in the United States Bankruptcy Court for the Eastern Distifict
Tennessee for five years.

After Gardiner was sanctioned, UpRight Law agreed to disgorge the $1,900.08 thisfee
the plaintiff had paid prior to the filing of the Chapter 13 bankruptcy petition. The filainti
subsequently hired another law firmaomplete her bankruptcy case.

B. Member Case: Pamela Jo Hagstrom

The facts of thedMlember case are very similar. On March 1, 2016, Pamela Hagstrom
contacted UpRightaw via telephone to inquire about filing for bankruptcy relief. Angelo Solis,
a nonattorney staff employee of UpRight Law, answered the plaintiff's caihily. During the
conversation, Solis provided advice on both Chapter 7 and Chapter 13 forms of bankruptcy relief,
and solicited the plaintiff to use UpRight Lanegal services. He represented to the plaintiff that
she would be able to file a Chapter 7 bankruptcy petition, and advised her as to theiomplafa
a discharggthe effects of agaffirmationagreement, the proper way to handle a related state court
lawsuit, and the effects bankruptcy would have on the plaintiff's credit.sGwles negotiated a
fee of $1,535.00 for the representation of the plaintiff in her Chapter 7 bankoasteyof which

the plaintiff agreed to pay $1,200.00 before the bankruptcy petition was filed.

8 The Court notes that although the plaintiff alleges this fact in pgshd37 of her complaint, the Chapter 7 retainer
agreement signeahd initialedby the plaintiff and attached to her complainEakibit 1 stateghat “[o]nce your case

is filed, you will have to attend a first meeting of creditors where you witjuestioned under oath by a court official
called a ‘trustee.” llead casegoc. 11 at PagelD #5].



On March 3, 2016, Jacob Brown, a member of the lllinois bar who is not licensed to
practice law in the state of Tennesseéiated a followup call to the platiff, during which he
instruckedher to stop all payments on unsecured debts, and otidkecke regarding the effects of
a bankruptcy discharge. Brown also reiterated to the plaintiff that she would havebrenpr
filing a Chapter 7 bankrupy petition, andvoiced his advice regardingelated state court lawsuit.

Sometime later, the plaintiff's bankruptcy case was referred to Gracen&aiallicensed
attorney in the state of Tennessee, to prepare and file the appropriatddotins Chapter 7
bankruptcycasein Tennessee Gardiner apparently miscalculated tpkintiff's income for
determining the means test, and incorrectly determined that the plaintiff wagiod ¢o file a
Chapter 7 bankruptcy petition. Contrary to the attorney’s understanding, the pleastiéigible
to file a Chapter 7 petition. Howeves a result of this miscalculation, thkintiff was told that
she would beequired to file a Chapter 13 bankruptcy petition, which resulted in an additional
$1,456.00 attorney fee.

This increase in price prompted the plaintiff to request ancef After the plaintiff's
request, Matt Sheehan, a rattorney staff employee for UpRight Law, contacted the plawiaff
telephondo attempt to salvage the situation. During their conversation, Sheehan told thd plaintif
that she would only be paying a fraction of her debt under a Chapter 13, advised her that she could
buy a new car in a Chapter 13, atdtedthat this bankruptcy filing was more advantageous than
a Chapter 7 filing. Ultimately, the plaintiff agreed, and on April 18, 2016, a Chpteetition
for relief was filed.

Subsequently, Gardiner was suspended from practicing in the United States Bankruptcy

Court for the Eastern District of Tennessee. UpRight disgorged the $1,200.00 of fees that



plaintiff had paid prior to the filing of her petition, and thereafter, the plaintdimed a different
law firm to complete her bankruptcy.
Il. DISCUSSION

After consolidating these two cases, this Court orderedpthies to submit briefs
regarding their position on the issue of this Court’s abstaining from hearirgddsss. Although
this Court has original jurisdiction over all cases “arising in or related &scader title 11,” it
may “in the interest of justice, or in the interest of comity with State courtspecefor State
law, [] abstain[] from hearing a particular proceeding arising under tittg Aatising in or related
to a case under title 11.” 28 U.S.C. 8 1334. As outlined in the compléies® lawsuits are
brought under this Court’s jurisdiction because the allegations “are rétatadse in, and arise
under the pending Chapter 7 bankruptcy case[s].” [Lead case, doc. 1 at PagelD # 1 Aed Mem
casedoc. 1 at PagelD # 1].

Both of theparties submitted argument that this Court should retain jurisdiction and
authority over these two lawsuits rather than exercising the power of peemasstention
available under 28 U.S.C. § 1334(c)(1he Court agrees with the parties that evenghdhe
claims asserted in these lawsuits are uniquely state law claims, the e@rpermissive
abstention in this case is unwarranted and would likely have an adverserftteeadministration
of the pending bankruptcy proceedings as well as thieieeft administration of justicg.

Therefore, this Court will retain jurisdiction over thase consolidated casesThe parties’

" The Trustee’s brief further argued thhts Court has exclusive jurisdiction under 28 U.S.C. § 1334(e), a positio
which the defendants disagreéh. This Court’s exercise of permissive jurisdiction over theseuéwsisenders this
argument mootas such, this memorandum opinion makes no holding on this issue.

8 Although the claims asserted in these lawstuits include the unauthoraetice of law, negligence per se,
professional negligence, and fraud, the factors which most heapitypdithisCourt’s retention of jurisdiction over
these lawsuits include efficiency, the importance of this Court reguldtengractice of law within its own venues,
and the current procedural posture ofstawsuits, both of which were originally filed in thio@rt and therefore
could not be remanded to state court.



briefing between these two lawsuitsaisnost identical, and therefore will generally be considered
simultaneously.
A. Rule 12(b)(2YLACK OF PERSONAL JURISDICTION

Given that the defendants have moved to dismiss all counts of the complaints @gains
defendants, this Court will first address the question of personal jurisdictiomay otentially
be dispositive as to the claims against many of the named defsndThe defendants move to
dismiss the plaintiffs’ claims on the basis that this Court lacks personal jurisdietiodedendants
Doe and Heuser in the Lead case and defendants Solis, Brown, and Sheehan in the Member cas
In support of these motionshe defendants seemingly rely upon the standards set out in
International Shoe Co. v. State of Washingt®d6 U.S. 310 (1945), by arguing that it would
offend traditional notions of fair play and substantial justice to hale these partigiendants
into the present foruh.The defendants claim that any contacts these defendants had with the state
of Tennessee “was at most random, fortuitous, and attenuated and does not risee¢bdhthke
[sic] purposeful availment.” [Lead case, doc. 21 at PagelD # 142 and Member case, doc. 22 at
PagelD # 147].

The plaintiffs respond to the defendants’ personal jurisdiction argument, Birger
King Corp. v. Redzewic271 U.S. 462, 475 (1985) anworld-Wide Volkswagen Corp. V.
Woodson 444 U.S. 286 (1980) as the standard for determining this Court’s jurisdiction over
defendants Doe and Heuser in the Lead case and defendants Solis, Brown, and Sheehan in the

Member case. The plaintiffs assert that these defendants have “personally avaissivisen

® The defendants cite to this Court’s previous opinio@anlisle v. Winona Health Servigeso. 2:11CV-179, 2012
WL 2120714, at *13 (E.D. Tenn. May 31, 2012) (citingternational Shoe Co. v. Waisgton 326 U.S. 310 (1945))

to establish the legal standard for holding personal jurisdiction ovelf stdte defendants. Although this Court’s
prior opinions are persuasive authority, this Court first looks to bindiagedent when establishing legal standards
for review.



the prisdiction of this court by engaging in the practice of law within this .St§tead case, doc.
27 at PagelD # 222 and Member case, doc. 23 at PagelD # 164].

All parties agree that both of these cases are related to proceedingsdidedChapter 11
of the United States Cod€. The Federal Rules of Bankruptcy Procedure govern the procedure in
cases arising under title 11 of the United States C&deFed. R. Bankr. P. 1001. This case is
considered an adversary proceeding under the Federal RuleslapBtcy Procedureecause it
is a “proceeding to recover money or property”; such proceedings are “govertiedrbies of []
Part VII” of the Federal Rules of Bankruptcy ProcedBeegred. R. Bankr. P. 7001. These rules
were designed to govern theopedural aspects of litigation involving bankruptcy related matters,
and are based on the premise that, to the extent possible, practice before the lyasdurtgtand
the district courts should be relatively the sdme.

Federal Rule of Bankruptcy Procedure 7004 provides that

[i]f the exercise of jurisdiction is consistent with the Constitution and lawseof t

United States, serving a summons or filing a waiver of service in accoerdatin

this rule @ the subdivisions of Rule 4 F®&yv.P. made applable by these rules is

effective to establish personal jurisdiction over the person of any defendant with

respect to a case under the Code or a civil proceeding arising under the Code, or

arising in or related to a case under the Code.
Fed. R. Bankr. P. 7004(f). In essence, personal jurisdiction under this Rule isaifitest: (1)
the defendant must be properly served pursuant to this Rule; (2) the case is onéneinder t
Bankruptcy Code, or is a civil proceeding arising under the Bankruptcy Code or amising

related to a case under the Bankruptcy Code; and (3) the exercise of jonsdicbnsistent with

the Constitution and laws of the United States.

10 SeglLead case, doc. 40 at PagelD # 321 and doc. 41 at PagelD # 325 and Member ca6etdeagelD # 296
and doc. 37 at PagelD # 300].
11 SeeFed. R. Bankr. P. 7001 advisory committee’s note.
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Contrary to the parties’ assertions, this Court’s exercise of persoisdigtion over thes
defendants isot subject to the standards set outriternational Shogbecause this Court is not
sitting in diversity!? Rather, as stated above and as agreed by both géarties, Court has
retained jurisdiction over these cases in accordance tsithriginal subject matter jurisdiction
over any and all proceedings arising in or related to a case under title 11 of g#ekStates Code,
pursuant to 28 U.S.C. § 1334(b).

In adversary proceedings, Federal Rule of Bankruptcy Procedure 7004 authognaalper
service of “[tlhe summons and complaint and all other process except a subpaenavhere in
the United States.” Fed. R. Bankr. P. 7004(d). The Sixth Circuit has repeateldifaieivhen
Congress provides for service of process beybedtérritorial limits of the state in which the
district court sits—such as a federal statute which provides for nationwide service of preitess
strictures ofinternational Sho&lo not apply. See Haile v. Henderson Nat'l Barég7 F.2d 816,
824, 826 (6th Cir. 1981YJnited Liberty Life Ins. Co. v. Rya@85 F.2d 1320, 1330 (6th Cir. 1993).
Rather, in these instances, “the question becomes whether the party hasnswibictactsvith
the United Statesot any particular ste.” United Liberty Life Ins. C9.985 F.2d at 1330 (6th
Cir. 1993) (emphasis added) (quotligile, 657 F.2d at 824, 826). Therefore, an exclusive inquiry

into the defendants’ contacts with the forum stai@rnessee-is inapposite.

12See Haile v. Henderson Nat'l Bare7 F.2d 816, 824, 826 (6th Cir. 1981) (stating that “[i]n an action whefieeser
of process is effected pursuant to a federal statute which providesiémwide service of process, the strictures of
International Shog¢Co. v. State of Washingto26 U.S. 310 (1945)] do not apply3ge also Medical Mut. of Ohio
v. deSotp245 F.3d 561, 5688 (6th Cir. 2001) (explaining that “[wlhen . . . a federal court sitting patgadederal
guestion jurisdiction exercises personal jurisdiction over a UtRewior resident based on a congressionally
authorized nationwide service of process provision,” the individual’spdoeess right not to be subject to extra
territorial jurisdiction without a sufficient relationship with the state aisgpjurisdictionis not threatened)ynited
Liberty Life Ins. Co. v. Rya®85 F.2d 1320, 1330 (6th Cir. 1993).

B SedlLead case, docs. 40 and 41 and Member case, docs. 36 and 37].
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Having set out the correct legal standard for this Court’s exercise of perssditjion
over these particular defendants, the Court now turns to the facts of these casemtmalet
whether such an exercise would be proper.

Personal Jurisdiction Over Defendants Doe, Heuse Solis, Brown, and

Sheehan

As to the first requirement, the record reflects that both Doe and Heuser wezd ser
process in this matter via personal service in the Lead &e#lead case, docs. 11 and 12]. In
the Member case, defendants Solis, Brpand Sheehan were all served process via personal
service as wellSee[Member case, docs. 11, 12, and 13]. Federal Rule of Civil Procedure 4,
incorporated by Rule 7004 of the Federal Rules of Bankruptcy Procedure, allowsifoe sebe
made by deliering a copy of the summons and the complaint to the individual personally. Fed.
R. Civ. P. 4(e). The affidavits included in docket entries 11 and 12 in the Lead casdrasl
11, 12, and 13 in the Member case show that Doe, Heuser, Solis, BrowShagldan were
properly served process, and the defendants have not argued oth&i@igen the record before
the Court and the failure of the defendants to challenge the sufficiency of processcer cie
process in their motions to dismiss, the Court concludes that service of procesffiziaatsfor
all of these named defendants, and therefore part one of the test for perssaiatipn is satisfied
in both cases.

The second requirement has been discussed above. All parties agree thatttedb of
lawsuitsare related to a case brought under the Bankruptcy Eotleerefore, the Court finds the

second part of the personal jurisdiction test satisfied as to both cases. as well

14 seeFederal Rule of Civil Procedure 12, as incorporated by Federal Rule of BanykPuptedure 7012, stating
that a party waives a defense of insufficient process or service of prodadmigyto raise it by motion.
15 Seesupranote 10
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Regarding the third requirement, any relevance that the defendaintsium contacts
argument may have to the question of personal jurisdiction would arise at this juivgtite the
Court recognizes that if it were sitting in diversity, the facts relied uporebgléimtiffs in holding
personal jurisdiction over thesiefendants may have presented a close call, the parties have not
provided—nor has the Court fourdany statutory or Constitutional impediments to this Court’s
exercise of personal jurisdioh over these defendants in thesses. As previously identified
above, when nationwide service of process is authorized by a federal statu@muthikoks to
the minimum contacts the defendants have with the United States as aSdwMed. Mut. of
Ohio v. deSoto245 F.3d at 5668. Without question, Doe, Heuser, Solis, Brown, and Sheehan
have sufficient minimum contacts with the United States. The defendants cohatd®eé,
Heuser, Solis, Brown, and Sheehan live and work in the state of llliSerlLead case, doc. 21
at PagelD # 140 and Member case, @2cat PagelD # 145]. The Court finds that such facts are
indisputably sufficient to constitute minimum contacts with the United States. fditegran
exercise of jurisdiction over these defendants would be consistent with thet@immsaind laws
of the United States. The third requirement of the personal jurisdiction test is dasst® all of
these particular defendants.

Having found that all of these defendants were properly served, that thesacaeelated
to proceedings brought under Title 11 of the United States Code, and that the exercise of
jurisdiction would not be inconsistent with the Constitution or any laws of the Urtis¢elsSthe
Court concludes that it has personal jurisdiction over defendants Doe, Heuser, Solrs, 8w
Sheshan. Therefore, the defendants’ motion to dismiss all claims against themadefdor lack
of personal jurisdiction will b®ENIED.

B. Rule 12(B)(6)FAILURE TO STATE A CLAIM

12



Additionally, the defendants argue that the plaintiffs’ claims should be dismissed foe failur
to state a claim.Dismissal pursuant to Federal Rule of Civil Procedure 12(b)(6) eliminates a
pleading or portion thereof that fails to state a claim upon which relief can bedgrdred. R.

Civ. P. 12(b)(6). Moreover, Fedeal Rule of Civil Procedure 8(a)(2) requires the complaint to
contain a “short plain statement of the claim showing that the pleader is entittdieftd red.

R. Civ. P. 8(a)(2). A motion to dismissider Rule 12(b)(6) requires the Court to construe the
allegations in the complaint in the light most faydeato the plaintiff and accepall of the
complaint’s factual allegations as trudeador v. Cabinet for Human Re802 F.2d 474, 475
(6th Cir. 1990). The Court may not grant a motion to dismiss based upon a disbelief of a
complaint’s factual allegation§eelLawler v. Marshall 898 F.2d 1196, 1199 (6th Cir. 1995).
However, the plaintiff must allege facts that, if accepted as true, are sufficienise a right to
relief above the speculative leyednd to “state a claim to relief that is plausible on its fadg€ll
Atlantic Corp. v. Twomb|y550 U.S. 544, 555, 570 (2008ke alscAshcroft v. Igbal556 U.S.
662, 678 (2009).

The defendants argubat the complaints failhe pleading standard set out above, and
therefore must be dismissedo begin withthe defendants assert that the complaints fail to allege
any facts which would establish that the plaintiffs suffered any loasessult of tle defendarst
actions; wihout such a showing of losthey argueall of the claims within the complaints are
substantively insufficient. Further, the defendants assert that the complaints do lege al
sufficient facts to statelaims of unauthorized practice of law against staff employeesor
attorneysof UpRight Law. Additionally, the defendants argue that the claims for negligence
se are insufficient because (1) the statute upon which the claims are pkdi@anot support

negligence per se claims; (2) the fees were disgorged so the plaintiffsohauéfered any injury;

13



and (3)the facts set out in the complaints fail to establish that the named defendants vielated th
cited statute Regarding the professional negligemtaims, the defendants assert that the plaintiffs
have failed to identify any damage resulting from any actions of the defendadtthat even if
there is damage, theeis no showing thatefendants breaekd the standard of professional care.
The defedantsalsoargue that the negligence per se and professional negligence claims are barred
by the statute of limitations.

The Lead case outlines a fourth cause of action for fraud. The defeimdduats eaccase
also assert that the fraud allegations are insufficient because the complainbtdaksge any
facts showing intent to defraud, does not satisfy the particularity requiremgietading and in
any eventdoes not allege facts establishing tthe plaintiff suffered any damages as a result of
the defendants’ actions.

The plaintiffs respond to the defendants’ motions, arguinghieatomplaints sufficiently
state viable causes of action against the defendants. tik@rgiaintiffs argue thahe phone calls
at issue in theomplaintssufficiently showthat the representatis made by the defendants
constituted the unauthorized practice of law. Further, the plaintiffs arguéhéhdefendants’
refund of the fees does not absolve them fromilitg as to their unauthorized practice of law
claims and that they have sufficiently allegadtual damages resilgy from the defendants’
conduct. Additionally,the plaintiffs argue that the negligence per se claims and the legal
malpractice claimare all sufficiently pleaded and are not time barred by any statlin@tations.
The plaintiff of the Lead case asserts that the claim for fraud is sufficideided, and therefore
should not be dismissed.

1. Count One Unauthorized Practice of Law

14



Both plaintiffs asserthat each of the defendants individually engaged in activity which
constituteghe unauthorized practice of ldWJPL”). Such activities are prohibited by Tennessee
law. SeeTenn.Code Ann 8§ 233-101,et seq Tennessee provides a private cause of action for
“[a]ny person who suffers a loss of money or property, real, personal or mixed, or argrithe
commodity or thing of value wherever situated, as a result of an action or condurst pgrson
that s declared to be unlawful under 82303, § 233-104 or § 233-108.” Tenn. Code Ann. §
23-3112(a)(1).

Tennessee Code Annotated § 23-3-103 provides in pertinent part:

(a) No person shall engage in the practice of law or do law business, or. both
unless the person has been duly licensed and while the person’s license is in full
force and effect, nor shadhy association or corporation engage in the practice of
the law or do law business, or both. However, nonresident attorneys associated
with atorneys in this state in any case pending in this state who do not practice
regularly in this state shall be allowed, as a matter of courtesy, to appeacaséh

in which they may be thus employed without procuring a license, if property
authorized in accordance with applicable rules of court, and when introduced to the
court by a member in good standing of the Tennessee bar, if all the courts of the
resident state of the nonresident attorney grant a similar courtesy to ystorne
licensed in this state.

Tenn. Code Ann. 8§ 23-3-103(a)yhe statute defines “practice of law” as:

the appearance as an advocate in a representative capacity or the drawing of papers,
pleadings or documents or the performance of any act in such capacity in
connection with proceedings pending or prospective before any court,
commissioner, or referee or anybody, board, committee or commissionuge«astit

by law or having authority to settle controversies, or the soliciting oftsldirectly

or indirectly to provide such services.

Tenn. Code Ann. 8§ 23-3-101(3). “Law business” is defined as

the advising or counseling for valuable consideration of any person as to any secular
law, the drawing or the procuring of or assisting in the drawing for valuable
consideration of any papemcument or instrument affecting or relating to secular
rights, the doing of any act for valuable consideration in a representgbaeitya
obtaining or tending to secure for any person any property or propertg right
whatsoever, or the soliciting of cdhits directly or indirectly to provide such
services.
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Tenn. Code Ann. § 23-101(1). RegardingTenressee Code Annotate®l 23-13-101, the
Tennessee Supreme Court has noted that “the acts enumerated in the definitignbusdifiass’
and ‘practice of law’ contained within Tenn. Code Ann. 82801 (1994), if performed by a nen
attorney constitute the unauthorized practice of law only if the doing of thoseequiges ‘the
professional judgment of a lawyer Petition of Burson909 S.W.2d 768, 776 (Tenn. 1995).

The plaintiffsassert that various members of UpRight Law engaged in the unauthorized
practice of lawthroughtheir communications and representations dvephone,as well as their
communications in person with the debtofhe Lead case complaint specifically alleges that
defendant George Doe, a staff employee not licensed ¢tgardaw in any jurisdictionrengaged
in the unauthorized practice of laamd doing of law business/er the phonéy: (1) soliciting
and advising the debtor as to what Chapter of bankruptcy to file;u@yleoliciting andadvising
the debtor that she should file a bankruptcy casesd®iting andadvisingthe debtorthat she
would be able tdkeep her truck through bankrupt@nd(4) soliciting the debtor to use UpRight
Law’s servics for filing a bankruptcy casd.¢ad case,at. 1 at 17 48-49p

Next, the Lead casaleges that George Doe transferred the phone call to Austen Heuser
a staff attorney for UpRight Lawhois licensedo practice lawn lllinois but not in Tennessee.
The complaint alleges thaturing this call, Heuser engaged in the unauthorizedipeact law
and doing of law business over the phone by: sfliciting andnegotiating the fee for the
representation of the debtor; (2) soliciting and advising the debtor as to dpeCof bankruptcy

to file; (3) soliciting andadvising the debtor that she should file a bankruptcy caseoliditing

% The plaintiff argues specifically that the conclusion that the debtordviaribble to keep her truck through the
bankruptcy calls for the professional judgment of a licensed attorney
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andadvising that she would have no problem filing a bankruptcy eask€5) soliciting the debtor
to use UpRight Law’s legal servicdsead case,at. 1 at 11 51-52].

Furthermore, the Lead case adledghat Judy Lovely engaged in the unauthorized practice
of law and doing business of law by: (1) advising and soliciting the debtor on thesnegjlis
to file a petition for Chapter 7 relief; and (2) advising and soliciting the deb#&drshe must file a
Chapter 13 bankiptcy petition[Lead case, doc. 1 at {{ 57-58].

Theallegations of the Member case ahamost identicato the allegations of the Lead case
except for the individual actors involvedlhe Member case complaiatieges that Defendant
Angelo Solis, a nofattorney staff member of UpRight Law, engaged in the unauthorized practic
of law and doing of law business by: (1) soliciting the debtor by negotiating ¢horfe
representation(2) advising and soliciting the debtor as to what Chapter of the Unitges S
Bankruptcy Code under which she should seek relief; (3) advising and soliciting thetdeibeor
a case; (4) advising and soliciting that the debtor could keep her vehicle; (&8hgdhiat she
should seek a continuance or negotiate a paymentptarher creditors as a delaying tactic in
state court; (6) advising that she would see a 700 credit score in two years; (7) aimd) Hehti
she would have no problem filing a Chapter 7 bankruptcy pet[titember casgdoc. 1 at 11 43
49].

Further, he Member case alleges that defendant Jacob Bewiiinois licensed attorney
for UpRight Law who is not licensed to practice law in the state of Tennessgaged in the
unauthorized practice of law and doing business of law by: (1) advising antrgplice debtor
to cease making payments to unsecured creditors prior to filing for bankr(®tegvising and

soliciting the debtor on the effect of dischargeability on-pegtion debt; (3)advising and

17 Although the sequentiahllegationsof the complaintregard Jessic@®dgie’s actions which constitute UPL, this
defendant hasat yet appeared in this lawsuithe parties’ briefings do not specifically address this defendant.
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solicitingthe debtopn tactics and techniques to defend agaipstaing Tennessee state lawea
brought by a creditor; (4) advising and soliciting the debtor as to what Chapter oifithe States
Bankruptcy Code under which she should seek relief; and (5) advisinglenithg that the debtor
would have no problemling a Chapter 7 bankruptcy petition. [Member case, doc. 1 at§g]51
Finally, the Member case alleges that defendant Matt Sheehaonattorney staff
employee of UpRight Lawengaged in the unauthorized practice of law and doing business of law
by: (1) advising and soliciting the debtor on the appropriateness of the fees chatdyadidpht
Law; (2) advising and soliciting the debtor on how a Chapter 13 plan works, and how debts are
paid undera Chaper 13bankruptcy (3) advising and soliciting the debtor on the Chapter 7 means
test and the median income level required to file a Chapter 7 in the state of Tenf@gssatvising
and soliciting the debtor on the duties and responsibilities of a debtor in possggsautvising
and soliciting the debtor that she would keep her car in a Chapter 13; and (6) advising aimgj solici
the debtor that she could buy a new car in a Chapter 13. [Member case, doc. 1 at 1 54-55].
Both complaing allegethattheindividual actions by thesegamed defendants are imputed
to UpRight Law because they were acting within the scope and course of theiyraemtio
therefore UpRight Law engaged in the unauthorized practice of law and doing business of law.
a. Damages Argument
The defendants in both casague that the plaintsf UPL claims are insufficient for a
number of reasongirst, the defendants assert that the complaints fail to identify a “loss” capable
of supporting a claim or cause of action under 823 2(a)(). [Lead case, doc. 21 at PagelD #
122 and Member case, d&@&2 at PagelD #30]. The defendants point out that the fees paid by

the debtordhave been disgorgeflead case, doc. 21 at PagelD # 122 and Member case, doc. 22
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at PagelD # 130[® The argument follows thatecause the plaintiffs hadailed to allege any
actual losstheir UPL claims are deficient and must be dismissed.

The plaintiffs counter thdefendantstamages argument lagsertinghat the refunding of
attorneys’ fees doehabsolve the defendants from liabilit¥he plaintiffs claim that a reading
of the Tennessee statute which provides for the cause of dotiddPL, Tennessee Code
Annotated 8§ 23-112(a)(1), suggests that such an outcome would be discouraged beeause th
statute permits the treble recovery of damages in an effort to punish individuals vege émg
UPL. The plaintiffsfurther argue that they suffered other damages from the defenttits
including “actual damages due to the Defendants’ actions, assvether failures to adequately
represent [them].” [Lead case, doc. 27 at PagelD # 217 and Member case, doc. 23 at PagelD #
159].

The Courtnhotes at the outset that although the complaints do not allege that the fees were
actually disgorged, the plaiffts do not contest the defendants’ argument on this {8s&en
thougha reading of the complaints could lead to differing interpretatithesmost reasonable
conclusion—takinghe complaints’ allegatiothat the defendants agreed to disgorge thedses
true, andthe plaintiffs’ responsgor lack thereoffo the defendantsargument—is that the fees
have actually been disgorged in these mattghsmately, the facts alleged in the complaints show
that that the fees have been disgorged hewerthetss, theplaintiffs have “suffered economic

damages, including but niinited to the fees paid to Up[R]ighaw and later to the Law Offices

8 The complaints allege that the defendants ultimately agreed to have the deegatisSee[Lead case, doc. 1 at |
40 and Member case, doc. 1 at 1 40].

19 Seeplaintiffs’ responsélLead case, doc. 27 at PagelD # 217 and Member case3lat PagelD # 159], arguing
only that an outcome of no recovery if defendants were able to refund the ékssouraged by the language of the
statute.
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of Mayer and Newton ....” [Lead case, doc. 1 at PagelD # 13 and Member case, doc. IDat Page
#12]2°

It is well understood that if the fees had not been disgorged, then there would be no
difficulty in finding that the fees paid to UpRight Law \ea “loss” suffered by the plaiffs. The
qguestion presented to this Court is whether the payment of fees, whichaheagy been
disgorged, is sufficient to constitute a “loss” as required underebsee Code Annotat&€d®23 3-
112. Neither of the parties have provided any case law explaining whether refundedyfestid
constitute “loss” under thi$ennessee statutandthis Court, through its own effortbas been
unable to find case law which is directly on point. However, the Tennessee Court ofsApseal
held that a full refund of actual damages will support a dismissal of a lawsuit arsi@ilar
statute.SeeGant v. Santa Clarita LaboratoriefNo. M200501819COA-R3-CV, 2007 WL
1048948, at *23 (Tenn. Ct. app. Apr. 5, 2007) (affiing Circuit Court dismissal inolding “...he
stated that he had received his refund. Thus, at the time of the Circuit Court prgeceeinad
not suffered an ‘ascertainable loss of money or property..." for which the coudt gt him
relief’).%! In light of this, the Court agrees with the defendants that the fees paid to UpRight Law
by the plaintiffs do notonstitute a “loss” under Tennes$eede AnmtatedS 233-114a)(1)in
these circumstances because the fees have been disgbrgtter, the plaintiffs’ argument that
the allowance of treble damages suggests that the plaintiff should still resawpersuasive

because the statue itself requires the individual to “suffer a lossbefafethey maybring an

20The Lead case alleges additional damdgea the defendants’ UPWhich will be discussed below.

21 The statute under considerationGantwas Tenn. Code Ann. § 418-109, which provides a cause of actiand
potentially treble damagefr “[a]ny person who suffers an ascertainable loss of money or pyopesl, personal,

or mixed, or any other article, commodity, or thirfgzalue wherever situated .”. resulting from another person’s
use of an unfaior deceptive act or practice described in Tennessee Code Annotatd@-8@4(b). It is also of note

that inGant, the plaintiff's payment was refunded after he filed,sarid after the defendant had been served process.
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action under Tennessee Code Annot&&8-3-112(a)(1). Here, because the disgorged fees do
not constitute a loss, treble recovery on thesedeesot available.

The complairg also allege¢hat the damages as a result of the defendants’ UPL included
the fees paid to UpRight Law and “later to the Law Offices of Mayer anddweiwvfLead case,
doc. 1 at PagelD # 13 aiMember case, doc. 1 BagelD # 12].Again, neither of the parties have
cited any supporting authority on the issue of whether fees paid for subsequantgdrebunsel
constiute “loss” for purposes of Tennessee Code Annot@t283-112(a)(1). The plaintiffs in
their brids, make no argument whatsoever showing how these fees constitute a loss sufiered as
result of the defendants’ UPLThe Court finds that the fees paid to the subsequently retained law
firm do not constitute a “loss” suffered by the plaintiff eithdmhe purposes of compensatory
damages is to make the plaintiff whol&.recovey of the fees paid to the subsequently retained
law firm to represent them in their pending bankruptcy proceedings would negestawl for
the plaintiffs to recover more than they would be entitled had the original felksarotlisgorged.
Without any showing of how these fees constitute an actimpensabléss suffered as a result
of the defendants’ UPL, the complaints’ assertions here are simply fategdusioncouched as
a factual allegation.”See Bell Atlantic Corp. v. Twombl§50 U.S. 544, 555 (2007)Finally,
although this Court agrees with the plaintiffs that UpRight Law may be hbld fiar the actions
of their employeedecause the complaints faildlbege losseghe plaintiffs’ argument for holding
UpRight Law responsible for UPL is unavailing.

Because the Member cafals to allege any damages which constitutéoas” under
Tennessee Code Annotate®33-112(a)(1), all of theeauses of actiofor UPL in the Member

case falil to state a claim upon which relief may be granted. Therefore, the defemaddian to
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dismiss in theMember case will bé&SRANTED as to Count I, and the causes of action
Unauthorized Practice of Lawill be DISMISSED as to all defendants.

The Lead case goes further ttege “losses in the form of caff-pocket expenses that
[plaintiff] incurred traveling to Knoxville to meet with Defendant Lovely to sign documbats t
she would not have incurred if Up[Rt [Law] had disclosed Defendant Gardiner’s location.”
[Lead case, doc. 1 at PagelD # 13]he defendants argue that these travel expenses “bear no
causal relationship with Plaintiff's UPL allegations.” [Lead case, @dcat PagelD # 123].
Again, the plantiff makes no argument in hexsponse as to how these travel expenses are causally
related to the deferaaits’ UPL. The complaint statdsat these damages “wouldthave occurred
if Upright had disclosed Defendant Gardiner’s location.” [Lead case, dat.PhgelD # 13
(emphasis added)]. Therefore, the question presented is whether the failure tohefdehtor
of the location of heffennesseéicensed attornegonstitutesUPL. If not, then the plaintiff's
travel damages could not be calljs connected to her UPL claim, and, in tucould not be a
“loss” under Tennessee Code Annotated 8§ 23-3()(1).

To determine this, the Court revisits the definition of UPL in TennesBBe.Tennessee
Supreme Court has noted that “law business” and tipeof law” can only be acts which require
“the professional judgment of a lawyerSee Petition of Bursor®09 S.W.2d 768, 776 (Tenn.
1995). Without question, the informing of a debteor the failure to inform-of the location of
her Tennessee attorndges not constitute UPL under the Tennessee definition. Therefore, even
assuming that the plaintiff suffered these expenses, such damages could not colostEute
suffered as a result of the defendants’ UPL.

Because the Lead case fails to allege any damages wbiddtitute a “loss” under

Tennesse€ode Anmtated§ 23-3-112(a)(1), all of the causef action for UPL in the Lead case
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fail to state a claim upon which relief may be granted. Therefore, the defenaiation to
dismiss in the Lead case is likewi&RANTED as to Count I, and the causé action for
Unauthorized Practice of Law will i@SMISSED as to all defendants.

In accordance with th@bove findings, the Court need not analyze the defendants’
remaining arguments regarding individual actions which fail to constitute thethaomaed
practice of law. This opinion does not address these remaining arguments, andetimea&fes
no ruling as to their merit.

2. Count Two: Negligence Per Se

The plaintiffs also bring a cause of action against the defendants for negliger se.
Generally, Tennessee follows the comnt@n standard of conduct to which all persons must
conform to avoid being negligent, that is, the “reasonable person under simulanstances”
standard.Rains v. Bend of the Rivet24 S.W.3d 580, 588 (Tenn. @ipp. 2003) (citingStaples
v. CBL & Assocs., Incl15 S.W.3d 83, 89 (Tenn. 2000)). However, in addition to this common
law standard, the Tennesggeneral Assemblynay legislatively create legal duties in two ways:
“[flirst, the General Assembly may cteaa legal duty and then provide a civil cause of action for
its breach”; and “[s]econd, the General Assembly may enactz gtatute that does not explicitly
provide a civil remedy, and the courts may then derive a civil legal duty from thegbetud.”

Id. at 589.The negligence per se doctrisaised to describe the latter of these legislatively created
legal duties, and “enables the courts to mold standards of conduct in penal statutdesndd r
civil liability.” 1d. The Tennessee Supre@eurt has summarized the doctrine of negligence per
se, stating

[w]lhen a statute provides that under certain circumstances particular actsr shall

shall not be done, it may be interpreted as fixing a standard of care . . . from which

it is negligence taleviate.In order to establish negligence per se, it must be shown
that the statie violated was designed to impose a duty or prohibitcarfioa the
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benefit of a persoor the public. It must also be established that the injured party
was within the class of persons that the statute was meant to protect.

Cook by and Through Uithoven v. Spinnaker’s Rivergate, 878 S.W.2d 934, 937 (Tenn. 1994)
(second alteration in myinal) (citationsand internal quotation marksnitted). “The negligence
per se doctrine does not create a new cause of action. Rather, it is a formanfyardgligence
that enables the courts to use a penal statute to define a reasonable predeis gandard of
care.” Rains 124 S.W.3d at 589 (citations omitted).

The simple fact that the General Assembly has enactpdnal statute which defines
criminal conduct does naequire courtsto adopt it as a standard of civil liabilityld. at 590.
Ultimately, it is a responsibility of theourtsto consider a number of factors to determine whether
the violation of a statute should trigger the negligence per se doctrine, includijjgviiether the
plaintiff belongs to the class of persons théuséawas designed to protgttind [(2)] whether the
plaintiff's injury is of the type that the statute was designed to prévéstat 591. Even if both
of these initial requirements are satisfied, the courts must also considebermirather factors
including (1) whether the statute is the sole source of the defendant’s dutypiaittidf, (2)
whether the statute clearly defines thehpbited or required conduct, (3) whether the statute would
impose liability without fault, (4) whether invoking the negligence per se deatrould result in
damage awards disproportionate to the statutory violation, and (5) whethennbi& plajury is
a direct or indirect result of the violation of the statutk.(citing Restatement (Second) of Torts
§ 874A cmt. h(1)).

Tennessee courts have clearly set out the elements of a prima facie case of negligence per
se stating

[in order to recover mder the theory of negligence per se, a party must establish

three elements. First, the defendant must have violated a statute anoedihat
imposes a duty or prohibition for the benefit of a person or the public. Second, the
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injured party must be whin the clas of persons intended to benefit from or be

protected by the statute. Finally, the injured party must show that the negligenc

was the proximate cause of the injury.
Bennett v. Putnam Coun®7 S.W.3d 438, 443 (Tenn. Ct. App. 2000).

Here, the plaintiffs allege that each of the defendants violated Tennessedotated
8§ 233-101et seq Initially, the Court notes that the complaints are unnecessarily bgdaging
to specificallyallegewhich particularstatutethe defendants violated. Indeediteral reading of
the complaintsouldsuggest that the defendants are alleged to have violated all of the individual
penalstatutesincluded inTennessee Code Annotat§823-3101 to-11322 Although such a
broad reading could be construed to include allegations of all penal statutes watHist tthis
Court is not required to accept the plaintiffs’ “labels and conclusiofeeBell Atlantic Corp. v.
Twombly 550 U.S. 544, 555 (2007j. Regardless, the Court finds that even if the complaiets
broadly construed to allege negligence per se based on a violation of all gfeteds under
Tennessee Code Annota®@3-3-101et seq, the facts alleged in the complaints, accepted as true,
without questionfail to state a claim upon which relief may be granted for all penal statutes in the
list of Tennessee Code Annotated § 23-3-404eq, other than Tennessee Code Annotated § 23-
3-1083.

Tennessee Code Annotated § 281034

22 within the plaintiffs’impredseallegationsthere are multipleenal statutes, including Tennessee Code Annotated
§ 23-3-103 (providing that a person who engages in the practice of law without dieatide comnts a Class A
misdemeanor), Tennessee Code Annotdied33-104 (providing that licensed attorneys who divide fees or
compensation received in the practice of law with any pewdum is not a licensed attorney comnatClass C
misdemeanor), TemsseeCode Anmtated§ 23-3-107 (providing that an attorney wiodfers improper testimony in
certain cases commits a Class C misdemeaandTennessee Code Annotat¢®33-108 (providing that persons
who falsely advertise themselves or hold themselves out as a leovyanit a class E felony).

23 The Court notes thdhe plaintiffs do not argue in their response that a violation of diexfe penal statutes are
alleged in the complaints, only that the defendants “attempt[ed] tdqerdatv without a license.’See[Lead case,
doc. 27 at PagelD # 218 and Member cdse. 23 at PagelD # 160].

24 Based on the Court’s findings regarding other the penal statutes in theffpldist, the Court references only
Tennessee Code Annotated 82303 for the remainder of this sectj@ontrary to the plaintiffs’ consistergference

to Tennessee Code Annotated §32B01 et seq

25



Regarding thepenal statute for the unauthorized practice of law, the complaints allege
simply that each of the defendants violated this statute, and therefore addrable damages
suffered by the plaintiffsThe defendants argue in their motions to dismisshiese claims should
be dismissed because (1) the statute is not capable of supporting a negligenciaiper (2 any
damages suffered by the plaintiffs were disgorged and therefore they did eoasyfinjury; and
(3) the facts alleged in the complaints do not establish that the defendantsd vioéastatute.
Regarding their first argument, the defendants assert that the statute isilpamadministrative
prescription” and therefore is not capable of supporting a negligence per sglat@dcase, doc.

21 at PagelD # 132 and Member case, doc. 22 at PagelD # 140].

The plaintiffs respond that neither the Tennessee Supreme Court nor the TeQuwsse
of Appeals has addressed whether Tennessee Code Annotat@d1®2May be used as a basis
to assert negligence per, bait arguehat “the plaintiffs] [are] within the class of persons designed
to be protected by the statute, and the statute was designed to protect the pubpidrantebeing
harmed by notticensed attorneys.” [Lead case, doc. 27 at PagelD # 218 and Member case, doc.
23 at PagelD # 160].

Beforethis Court considemswhether the facts alleged are sufficient to support a prima facie
case of negligence per samust determine whether the statigelf establishes a standard of care.
Indeed

[wlhen alleging a statute or regulation basesjligenceper seclaim, it is not

sufficient for a plaintiff to assume . . . that the alleged violation of a statute

automatically supports a claim of negligepee se Even if the plaintiffs are within

the class to be protected by the statute, atstgtunegligenceper seclaim cannot

stand unless the  statute establishes a standard of care.

King v. Danek Medical, Inc37 S.W.3d 429, 460 (Tenn. Ct. App. 2000knnessee courts have

gone on to explain that “[w]here a statutory provision does rimteda standard of care but merely
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imposes an administrative requirement, suckhasrequirement to obtain a license to file a

report to support a regulatory scheme, violation of such requirement will not suppgligamee

per se claim.”Id. (emphasis addedyuotingTalley v. Danek Medical, Inc179 F.3d 154, 159

(4th Cir. 1999); see also King v. Danek Medical, In87 S.W.3d 429 (Tenn. Ct. App. 2000)
(holding that negligence per se claim based on violation of 21 U.S.C. 8§ 351 lackemrguffic
substantive content because the Food Drug and Cosmetic Act imposed administyatreenents
rather than standards of cardhomas & Associates, Inc. v. Metropolitan Government of
Nashville No. M200200757COA-R3-CV, 2003 WL 21302974, at *I0 (Tenn. Ct. App. June

6, 2003) (finding that defendant’s failure to require and approve schedule of working days for
utility relocation as required by Tennessee statutes did not suppogemegliper se claim).

This Court agrees with the defendants that Tennessee Code Annotated § 23-3-183 is not
penal statute which establishes a standard of daveking to the language of the statute itself, it
states that it is unlawful for any person “to engage in the practice of ldw lawv business . . .
unless theperson has been duly licensed and while the license is in full force and effeaty’
Code Ann. 8 23-103. Although there may be some meat the plaintiffs’ assertiothat the
statute “is not simply a regulatory statlife.ead case, doc. 27 at PagelD # 218 and Member case,
doc. 23 at PagelD # 16Qhere is littlequestionthat the statute serves at least soawlatory
function; it requires individuals to acquire a license before they engage in paractilaties.
Unlike otherpenal statigs which have been found to establish a standard obgafennessee
courts this statute does not prohibit the conduct of practicing law altogether, ritioaty
prohibits the practice of law without a licens&ee e.g. Cook By and Through Uithoven v
Spinnaker’s of Rivergate, Inc787 S.W.2d 934, 938 (Tenn. 1994) (holding teapplying

alcoholic beverages to a minor and to a visibly intoxicated person in violation of Tenn. Code Ann.
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88 57-4-203(b)(1) and (c)(1), a minor purchasing and consuming alcoholic beverages in violation
of Tenn. Code Ann. § 54-203(b)(2)(A), and a minor driving an automobile in an intoxicated
condition in violation of Tenn. Code Ann. 8 55-10-4f1Jseq, all establish a standard of care and
constitutenegligence per sef-urther, the plaintiffs fail to suggest to this Court why a requirement
to obtain a license would be anything other than regulatory. Of course, the plamgfifés a
generally that the statute is a penal statute and that it protects the public, hoexedo not
provide any supporting case law or argument at all why the statute sstaldi standaxf care.

Although he plaintiffs attempt tdring their causef action for negligence per se based
on the defendants’ violation of a penal statthey have not shown how the failure to obtain a
license would impose a defined standard of care in an ordinary negligence $&eniRainsl 24
S.W.3d at 589. Therefore, the plaintiffs have failed to sufficiently plead these coutis of
complants.

Additionally, even assumin@rguendothat Tennesse Code Annotated 8§ 23103 did
provide a standard of care triggering the negligence per se doctrine, the plailatifisare still
insufficient given he above findings that the complaifed to allege any loss as a result of the
defendants’ conduct. Even though Tennessee courts have been silent as to whethégeheaneqg|
per se doctrine applies to Tennessee Code Annotated § 23-3-103, they are very cleafitiadt t
element of any negligence per se claim requires the plaintiff to show that {figenee [of the
defendants] was the proximate cause of the injuBehnett v. Puthnam Count¥7 S.W.3d 438,
443 (Tenn. Ct. App. 2000). Indeed, this Court’s analysis above regardingniagels alleged in

the complaints for the UPL claims similarly applies to the negligence per se é&awdihout

25 ComparelLead case, doc. 1 at § 65 and Member case, doc. @1awth [Lead case, doc. 1 at 61 and Member
case, doc. 1 at T 58JAlso, the Court notethat the statute under which the negligence per se claims are brought
directly relatsto the civil cause of action prescribed by the General Assembly in TennesseAr@odated § 23-

112; therefore, even if the negligee per se doctrine did appiynde Tennessee Code Annotated §32303 to
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any injury, the plaintiffs’ claims for negligence pemsxessarily fail to state a claim upon which
relief may be granted.

For all of the above reasons, the defendants’ mstiondismiss these countre
GRANTED and the negligence per se claims willDESMISSED as to all defendants in both
cases.

3. Count Three: Professional Negligence

The plaintiffs also bring a cause of action against particular defendamsofessional
negligence.To establish a prima facie case for professional negligence, a plainsifismow: (1)
the attorney owed a duty to the plaintiff; (2) the attorney breached that duty; (B)abhif
suffered damage$4) the attorney’s breach was the cause in fact of the plaintiff's damages; an
(5) the breach was the proximate cause of the dan@zfjeon v. Trant58 S.W.3d 103, 108 (Tenn.
2001).

The complaintgleviate slightly in tle allegations found in Count Thre@he Lead case
alleges that defendants UpRight Law and Gardiner committed acts of professghgence,
while the Member case alleges only that the defendant UpRigit committed acts of
professional negligenc@. There are sufficient differences between the allegations that the Court
will analyze the cases separately.

Lead Case: Annette Haynes

After alleging that all defendants owed the debtor the duties of caretylcadl honesty,
as well as legal obligations to competently and reasonably advise aneénépnesdebtor during

her bankruptcy proceedings, the complaint alleges that the defendants’ actidreddiellthe

establish a standard of catbe loss requirement would coincide with tlemagesanalysis set out above for the
legislatively provided civil cause of action.
%6 SeglLead case, doc. 1 at 1 67 and Member case, doc. 1 at 1 63].
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applicable standard of care whel) Gadiner advised the debtor that she must file a Chapter 13
petition rather than a less costly Chapter 7; (2) Gardiner faileatdéguately supervise her
secretary; (3) Gardiner failed to adequately advise the debtor of the neguiréhat she attend a
341 meeting in Knoxville, Tennessee; (4) Gardiner failed to obtain wet ink signatare
bankruptcy documents prior to filing; and (5) Gardiner failed to make 11 U.S.C. § 52&dissl
prior to filing the petition for bankruptcy reliefSee[Lead case, dod at { 67]. The complaint
goes on to allege that “as the result of the negligence of Defendant Gartimeeltor] suffered
economic damages . . ..” [Lead case, doc. 1 at {T6f).Court notes that none of these allegations
include any affirmative &ions by UpRight Law.

In their motion, the defendangeeminglyassert that the plaintiff has failed to state viable
claims for professional negligence because (1) the plaintiff has not idémtify damages caused
by the alleged breach of the standafdcare, and (2) the actions alleged do not constitute a
deviation from the standard of care.

There is no question that lawyers owe a duty of care to their cli€htsstandard of care
for legal malpractice in Tennessee is well established

[w]hen a person adopts the profession of the law, and assumes to exercisesits dutie

in behalf of another for hire and reward, he must be held to employ in his

undertaking a reasonable degree of care and skill; and if any injury @shé t

client from want of sucheasonable care and skill, the attorney must respond to the

extent of the injury sustained.

Lazy Seven Coal Sales, Inc. v. Stone & Hinds,,BI3 S.W.2d 400, 405 (Tenn. 1991) (quoting
Bruce v. Baxter75 Tenn. 477, 481 (1881)).The Tennessee Suprer@eurt has held that while
the Code of Professional Responsibility does not define standard of care forabilitlyli “in a

civil action charging malpractice, the standard of care is the particular detytbe client under

the circumstances of represation, which may or may not be the standard contemplated by the
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Code;” however “[tlhe Code may provide guidance in ascertaining lawyers’ obligatotineir
clients under various circumstanced.azy Seven Coal Sales, Inc. v. Stone & Hinds,, BT3
S.\Ww.2d 400, 405 (Tenn. 1991). Given the allegations set out in the complaint, the plaintiff has
specifically pleaded that defendant Gardixed defendant UpRight Laswed a duty to the debtor
as a lawyeand as the law firm retained to represent her in bankruptcy proceedings. The Court
finds thatthe pleading standard for the first element has been satisfied

“When determining whether a lawyer breached a dutygti@stionbecomes whether the
lawyer failed to exercise the degree of care, skill, and diligence commasggsed and exercised
by other attorneys practicing in the same jurisdictioHdrton v. Hughes971 S.W.2d 957, 959
(Tenn. Ct. App. 1998). The question presented is whether Gardints;saa alleged in the
complaint, could constitute a breach of the duty of care owed to the debtor. The Court also finds
that the plaintiff has alleged sufficient facts to satisfy the pleading reagirefor this element.
The facts alleged in the compiaiwhich are set out above, if accepted as true, could support a
finding that Gardiner breached her duty of care to the debtor in her representation.

However, the complaint has failed to allege that UpRight Law has committedctsy
which breached theiruty of care to the debtor, or that they can be held liable for the negligent

acts of Gardinet! Therefore, the defendants’ motion to dismiss Count Three in the Leafbicase

27 Although the Court is aware that the plaintiff incorporates all of thegpaphs of the complaint in the professional
negligence counflL.ead case, doc. 1 at § 68jroughout the entire cortgint, the plaintiff only alleges that the actions
of the other defendants in committing the unauthorized practice of éavbenimputed to UpRight Law because they
were acting within the scope and course of their employment. The coniplinb allegeand the plaintiff fails to
assert in her response, that UpRigatv may or even shouldbe held liable for th@egligentactions of Gardinerla
Tennessedicensed attorney. Particularly, the professional negligence colynalbeges that the plaintiustained
damages as a resultDéfendant Gardiner'siegligenceSeeg]Lead case, doc. 1 at  68].
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failure to state a claim IGRANTED as b the professional negligence claagainstdefendant
UpRight Law?8

“[Iln all negligence cases, whether they be automobile related or medicabair le
malpractice related, before a recovery can be had, the nexus between the negldygrecampmy
must be shown.Lazy Seven Coal Saleacl, 813 S.W.2d at 407 (quotir&jricklan v. Koella546
S.w.2d 810, 813 (Tenn. Ct. App. 1976)). The Tennessee Supreme Court has held that

there are three categories of attorneys’ fees that may constitute damabegjres

from legal malpractice: (1) “initial fees” a plaintiff pays or agrees to pajtamay

for legal servicethat were negligently performed, (2) “corrective fees” incurred by

the plaintiff for work performed to correct the problem caused by the negligent

lawyer, and (3) “litigation feg” which are legal fees paid by the plaintiff to

prosecute the malpractice action against the offending lawyer.
John Kohl & Co. P.C. v. Dearborn & Ewin@77 S.W.2d 528, 534 (Tenn. 1998)ain, the
complaint alleges that the plaintiff suffered damages from Gardineglgyaece including “fees
paid to Up[R]ight Law and later to the Law Offices of Mayer and Newton.” dleeese, doc. 1 at
PagelD # 14]. These alleged damages do not fall squarely into any of the above categories of
attorneys’ fees for which a plaintiff may recover in a legal malpractitera Regarding the fees
paid to UpRight Law, these fees have already been disgagddherefore do not constitute any
recoverable feéhis Court may award

Further, he fees paid to the subsequent law firm were not “corrective fees” in that they
were not paid by the plaintiff to correct any problem caused by the negliggetrlaRather, these
fees were paid to “complete [plaintiff €hapter 7 Bankruptcy.” [Lead case, doc. 1 at PagelD #

7]. Lastly, the plaintiff has not alleged that she has suffered any “litig&ties” in prosecuting

the malpractice action against the defendants.

2 The Court notes that, although not necessary to find here, the loss analysisdy defendant Gardiner would
equally apply to this defendant, and tHere this claim against UpRight Law is likewise insufficient foruedl to
allege any injury resulting from UpRight Law’s alleged professioegligence.
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Because the plaintiff has failed to allege anyuny from Gardiner’'s negligence, the
plaintiff's claim in Count Three fails to state a claim upon which relief beagranted. Therefore,
the defendants’ motion to dismiss Count Three in the Lead case for failatatéoa claim is
GRANTED as to the professional negligence claim against defendant Gardiner.

Member Case:Pamela Hagstrom

The Member case contains slightly different allegations than the LeadfaaCount
Three. Here, the Member case alleges only that UpRight Law

committed acts of professional negligence because their actions fell below the

applicable standard of cawhen: [(1)] Defendant Gardiner advised that Debtor

Hagstrom had to file a Chapter 13 petition rather than a less costly Chapte} 7; [(2)

Defendant Galiner failed to properly file the required schedules and forms . . .;

[(3)] Defendant Gardiner failed to properly secure wet ink signatures on bankrupt

forms and schedules prior to filing them; [and (4)] Defendant Gardiner failed to

make the disclosureagquired by 11 U.S.C. [§] 527 prior to filing the petition for
bankruptcy relief.
[Member case, doc. 1 at PagelD # 13]. The losses alleged are consistéme Wwéhd case in that
the plaintiff claims to have suffered damages from the fees paid tghipEaw and later to the
Law Offices of Mayer and Newton.

First, there are no allegations within the Member case complaint that Upright Law
committed any acts which breached their duty of care to the plaintiff. nAthe plaintiff only
alleges actionby defendant Gardiner in Count Three. Further, there is nothing in the complaint,
norwithin the plaintiff's briefing, to suggest that UpRight Law can, or even should, tdiaele
for any negligent act committed by defendant Gardifdére Member caseomplaintalleges the

damages differently than the Lead case complaint in that it does specigéatlio the negligence

of the defendants rather than only the negligence of defendant G&rfdilNavertheless, the

29 ComparglMember case,at. 1 at PagelD # 14jith [Lead case, doc. 1 at PagelD # 14].
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complaint fails to allege that UpRight Law is responsible for any allegddj@etacts committed
by Gardiner. As such, the complaint fails to state a claim upon which reliefergraited.

Further, even if UpRight Law may be held liable for any alleged regligcts committed
by Gardiner,consistent with the Lead case, the Member case complaint fails to allege any
compensable injurfor which the plaintiff would be entitletb damages. Indeed, the fees paid to
UpRight Law have been disgorged, and the fees paid to the Law Offices of Maylieaton
similarly do not fall into any category of recoverable attorneys’ féessuch, the same analysis
outlined aboveapplies®, and there is no cognizablloss alleged in the complaint for this
professional negligence claim.

For the foregoing reasons, the defendants’ motion to dismiss Count Three in the Member
case for failure to state a claim@&RANTED as to the professional negligence claim against
UpRight Law.

Having found thatach of the complaints fail to state a claippn which relief may be
granted against any defenddat professional negligence, Count Three of the Lead Case and
Count Three othe Member Case will bBBISMISSED in their entirety.

Statute of Limitations

As alternative grounds for dismissal, the defendants fudihgme that the statute of
limitations bars the negligence per se and professional negligencs.clBenause the Couras
found that these clainaenotsufficiently pleaded, it need not reach these arguments. Therefore,
this Opinion makes no holding asanystatute of limitations issues.

4. Count Four: Fraud—Lead Case Only

30 Seediscussion supra for Count Il Lead Case

34



As a fourth and final clainof the Lead casethe plaintiff alleges that the defendants
committed fraudy intentionally misrepresenting to the plaintiff that she was required to file for
Chapter 13 Bankruptcy relief. The complaint alleges that the defendasdafhe debtor’'s
signature to a Chapter 13 agreement in order to obtain additional attdees/gom her, and tha
the defendants knew that this representatiasa false when iasmade.

The defendants argue that the plaintiff's fraud claim is insufficketause (1) the
complaint does not allege any particularized facts which show that Lowmtntionally
misrepresented the plaintiff's eligibility for Chapter 7 relief; (2) thatahplaint fails to satisfy
the particularity requirement of Federal Rule of Civil Procedure 9(b) ghrats use of
“information and belief” pleading; and (3) tkemplaint fails to allege facts which establish that
the plaintiff suffered any loss, injury, or damage as a result of the alleged fraud.

The plaintiff briefly responds to the defendant’s arguments, claiming thabthpl&nt
sufficiently pleads a claim for fraud because it alleges that “the represenfationBefendant
Lovely to Ms. Haynes that she didn’t qualify for a Chapter 7 bankruptcy was an intentional
misrepresentation of a material fact,” and further that “the Defendantedhiowwledge oftiis
false representation by forging Ms. Haynes signature to the Chapter d2oretgreement by
copying it from a prior agreement.” [Lead case, doc. 13 at PagelD # 221].

The elements of a cause of action for fraud are: (1) an intentional miematea of a
material fact; (2) knowledge of the representation’s falsity; (3) amyirgaused by reasonable
reliance on the representation; and (4) the requirement that the misrepres@mative a past or
existing fact. Dog House Investments, LLC v. Teal Properties, 448 S.W.3d 905, 916 (Tenn.

Ct. App. 2014). Further, when alleging fraud, “a party must state with particularity the
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circumstances constituting fraud or mistake. Malice, intent, knowleddeyther conditions of a
person’s mind may balleged generally.” Federal Rule of Civil Procedure 9(b).

Here the Couraigrees with the defendants that the complaint fails to sufficiently allege a
fraud claim against any named defendant. Even if the Court were to assume ttegliened
pleading requirement for fraud claims was satisfied, and that the defendantsfkine false
representation, the complaint fails to allege any injury caused byneddsoreliance on the
representation. Indeed, if taking the allegations in the complaint as true thdeféinelants did
affix the debtor’s signature to a Chapter 13 agreement in order to obtain additiomezyes [sic]
fees from her,” said fees were disgorged in full, and therefore the plaintibfileasput back into
the same position as she was before any alleged fraud had occwfitbdut any injury caused
by reasonable reliance on the representation, the fraud claim must fail.

Therefore, thalefendants’ motion to dismiss Count Four of the Lead Case for failure to
state a claim iISRANTED, and the fraud claim will bBISMISSED asto all defendants.

1. CONCLUSION

This Court has personal jurisdiction over defendants Doe, Heuser, Solis, Brown, and
Sheehantherefore,it is herebyORDERED thatthe defendants’ motion to dismiss all claims
against these defendants per Federdé of Civi Procedure 12(b)(2) IBENIED.

However, in both the Lead case and the Member case, the complaints ¢ ta staim
upon which relief may be granted as to every asserted cause of action. For thedisagessd
above,it is herebyORDERED thatthe defendants’ motion to dismiss per Federal Rule of Civil
Procedure 12(b)(6ls GRANTED as to every claim, and all claims in the Lead case and the

Member case a@ISMISSED WITH PREJUDICE .3t

31 Although this Court previously granted the plaintiff's motion &mlditional time to serve defendant Odg®e¢
Lead case, do@&§], and understanding that dismissal was not sought on behalf of deferatfat@ougtout the
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ENTER:

s/J. RONNIE GREER
UNITED STATES DISTRICTIJUDGE

parties’ briefings, $eeLead case, doc. 21 at n.1], in light of the Court’s findings regartimgiead case’s failure to
state a claim against any defendant, such a holding applies equally toghedrgefendant and necessarily requires
dismissal of all claims against Odgis well.
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