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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

SHAFIQULLAH KOSHANI, )
Raintiff, ))
V. ; No0.3:17-CV-265-TWP-HBG
ERIC WAYNE BARTON and VANQUISH ))
WORLDWIDE, LLC, )
Defendants. ))
MEMORANDUM AND ORDER

This case is before the undersigned purst@m@8 U.S.C. § 636, the Rules of this Court,

and Standing Order 13-02.
Now before the Court are the following Motions:

(1) Plaintiff’'s Motion to Exclude Roffered Expert Testimony of
Mary Anne Osborn and Terry L. Clayton [Doc. 140];

(2) Defendants’ Motion to ExcludeéExpert Testimony of Mr.
Jackson [Doc. 151];

(3) Plaintiff’'s Motion to Seal Exhiibs A-S and B-S to His Response
to Defendants’ Seventh Mon in Limine [Doc. 166];

(4) Plaintiff's Motion to Seal Ehibit A to his Response in
Opposition to Doc. 151 [Doc. 173]; and

(5) Plaintiff's Motion to Seal Ehibit B to his Response in
Opposition to Doc. 151 [Doc. 180].

The parties appeared before the Cdort a motion hearing on February 21, 20109.
Attorneys Daniel Marion and Tillman Finley appedron behalf of Plaintiff. Attorneys Garrett
Swartwood and Michael Maloney aggred on behalf of DefendantThe Court heard testimony

from Mary Ann Osborn and Jimmy Jackson. Accogtl, for the reasons fther explained below,
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the CourtGRANTS IN PART AND DENIES IN PART Plaintiff's Motion to Exclude Doc.
140, DENIES Defendants’ Motion to Excludedpc. 153, and GRANTS the Motions to Seal
[Docs. 166, 173, and 180
l. BACKGROUND

The Court will first discuss the allegatiomsthe Amended Conbgint and Defendants’
Counterclaims and then turn to the expéthesses’ opinions in this case.

A. The Pleadings

The Complaint in this case was filed amé 20, 2017, and later amended [Doc. 41] on
February 9, 2018. The Amended Complaint statasttie action arisesdm Defendants’ refusal
to comply with their contractual, fiduciary, aother legal obligations to Plaintiff resulting from
a joint venture partneng established by Plaintiff and Bxdant Barton to conduct business
together in Afghanistan. [Doell at  1]. Plainff alleges that instead of honoring their
commitments and legal obligations to Plaintbfefendants acted as if the partnership between
Plaintiff and Defendant Barton did not existdaappropriated Plairitis contributions and
investment in the partnership and all business dppities in Afghanistan fotheir own benefit.
[1d.].

Specifically, the Amended Complaint stateattim 2010, Plaintiff and Defendant Barton
agreed to form a joint venture partnership to teservices for profit il\fghanistan pursuant to
a Joint Venture Agreement (“JVA”), and they registered their business with the Afghan
government, calling their company “VanquisWorldwide” (hereinafter, “Vanquish
Afghanistan”). [d. at § 2]. On February 22, 2011, the @ditStates Army issued a solicitation
number for National Afghan TruckingNfAT”) services in Afghanistan.ld. at  20]. The NAT

contract was a multiple-award, indefinite-delieindefinite-quantity (“IDIQ”) procurement,



meaning that the Army would make awards tdtipke contractors, each of whom would have the
opportunity to be awarded specitask orders or missions umdiee main NAT contract.Iq. at
22]. The Amended Complaint states that eachraohawarded would thus be akin to a hunting
license, affording a defined group of prime coctives the opportunity to compete to fill the
Government’s needs for truckisgrvices in Afghanistan.ld.]. Plaintiff and Defendant Barton
agreed that Defendant Barton would prepanel submit a proposal on behalf of their new
company, Vanquish Afghanistanld]at § 26]. Plaintiff assisteBefendant Barton in preparing
the proposal by obtaining information and depéhg estimates and pro@ds with respect to
pricing, asset requirementmd facility locations. I1f.].

The Amended Complaint states that indted submitting a proposal on behalf of the
parties’ joint venture partnership, VanquistgA&nistan, Defendant Barton submitted the proposal
for the NAT contract in the name of his own Arntan company with a nearly identical name,
Vanquish Worldwide L.L.C, the co-Defendantld.[at  3]. The United States awarded the
contract to Defendant Vanquishld[at { 4]. After Plaintiff dscovered the deception, Plaintiff
insisted that they proceed with the venturepastners as they had originally agreedd.]]
Defendants agreed, and the parties signedoit ¥haring Agreement (“PSA”) by which they
reiterated their agreement tonduct business operations togetirerAfghanistan and that all
operations would be contracted endhe name of the partiesind venture partnership, Vanquish
Afghanistan. l[d.]. The Amended Complaint avers that with respect to the NAT contract that had
already been awarded to Defendant Vanquish P8A expressly providdtat all profits under
the contract were to lvided 50/50 between Pldifi and Defendant Barton.Id.].

The Amended Complaint states that aftex tperation was established and Defendant

Vanquish began receiving payments under thetract, Defendants froze Plaintiff out of the



business, they returned to him atpmr of the funds that he had irsted, and they refused to return
the balance of Plaintiff's capital investment anddmit to him his sharef the profits obtained
from the contract. Il. at T 5].

The Amended Complaint seeks to enforce Riffimrights againsDefendants Barton and
Vanquish under the parties’ JVA, the PSA, and the laws of Afghanidthrat f 6]. Specifically,
Plaintiff seeks to recover his share of thefits on the NAT contract and other business
opportunities in Afghanistan th@tefendants allegedly usurped for themselves in breach of their
obligations to Plaintiff, to recover for Defendants’ appropriation and use of Plaintiff's substantial
investments and contributions to their busineperations in Afghanah, and to obtain an
accounting of Defendants’ business operations in Afghanistad.]. [Plaintiff alleges the
following claims: breach of contract, breachfamfuciary duty, conversion, unjust enrichment,
equitable accounting, breach of dutfycare, breach of duty of loygltbreach of duty of trust,
usurpation of corporate opportunities, breach efdbvenant of good faith and fair dealing, an
accounting, and a request for punitive damagikek.af 13-26].

Subsequently, on June 27, 2018, the Distridgéudismissed [Doc. $Plaintiff's claim
that the JVA provided that Defdant Barton must share Datlant Vanquish’s profits with
Plaintiff or permit Plaintiff to ispect Defendant Vanquish’s recotdsSpecifically, the District
Judge determined that the JVA pertained to Vanquish Afghanistan and never mentioned Defendant
Vanquish. In addition, the District Judge dissgd Count Eleven in the Amended Complaint,
wherein Plaintiff alleged that he was entitledato accounting of all business opportunities with
respect to Defendant Vanquish. d© 41 at §{ 119-20]. Plaintiffleged that he was entitled to

such an accounting, not under the JVA or the H&A exclusively under the Commercial Code

! Plaintiff raised these allegatis in paragraph 65(b) and (c) of the Amended Complaint.
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of Afghanistan. The District Judge disagread ound that the Commerci@bde of Afghanistan
does not create a cognizable duty. [Doc. 59 at 17].

Defendants also filed Counterclaims [Doc. 723} against Plaintiff. Defendants assert
that in December 2010, Plaintiff and Defendant &artntered into the JVA to create a majority
Afghan-owned partnership to pursue opportunitieanftime to time, in Afghanistan that were
set-aside for Afghan-owned entitiefDoc. 75 at 23,  2]. The JV#tates that Plaintiff was the
president and 51% owner ofetmewly-formed Afghan partndrie, Vanquish Afghanistan, and
Defendant Barton was the viceepident and 49% ownerld[ at { 3]. Profitsvere supposed to
be split between Plaintiff and Defendant Barton at the same percentddégs. No specific
opportunities were envisioned when the JVA wascexed, but the parties intended to identify
opportunities that were appropriate for Vanquish Afghanistahegsbecame availableld[ at
6].

Defendants allege that when the parties etestthe JVA, DefendaManquish had existed
for three years and that Defendant Barton ma@med 100% ownership in Defendant Vanquish.
[Id. at § 4]. Defendants state thatFebruary 2011, the Uniteda®s Army issued a solicitation
for NAT contracts in Afghanistg but the NAT contracts weret set aside for Afghan-owned
companies. Ifl. at 11 7-9]. Defendants state that itligiaDefendant Vanquish intended to use a
company partially owned by Plaintiff's btar, Farid Koshani, named United Sadat
Transportation and Logistics Company (“USC”}fas subcontractor, but Farid Koshani indicated
that USC was working with another offeror for a prime contrddt.af 11 11-12]. Farid Koshani
suggested that Defendant Vanquish tearth wanquish Afghanistan as the trucking

subcontractor. Ifl. at § 12]. Defendantsae that Plaintiff was copied on the communications



between Defendant Barton and Farid Koshalwi].[ Defendant Barton aged to utilize Vanquish
Afghanistan as the trucking subcontradtmrthe bid on the NAT contractld] at § 13].

In April 2011, Defendant Vanquish submittagroposal for the award of a NAT prime
contract, wherein Defendant Vanquish wa® tproposed prime contractor and Vanquish
Afghanistan was the propost&dcking subcontractor.ld. at 11 14-16]. Diendants contend that
Plaintiff was aware of the NAPrime contract and the designated prime contractor and the
trucking subcontractor.ld. at  18]. In August 2011, Defendant Vanquish was awarded the NAT
contract. [d. at T 19].

Defendants contend that Defendant Vanquish hired tPf@inother brother, Jawid
Koshani, to serve as Opets Manager under the NAT contractd that Jawid Koshani signed
a Confidentiality, Non-Disclosure and Non4@petition Agreement with Defendant Vanquish
(“NDA"). [Id. at § 23]. Subsequently atiff refused to allow Vangsh Afghanistan to perform
trucking missions and instead sdtthat Defendant Vanquishauld use USC as the trucking
subcontractor. Ifl. at § 25]. The potential prime cordtar that USC had submitted a proposal
with did not receive a NAT contract award, andréfore, USC was left without a subcontract to
perform trucking services.Id. at T 26]. Plaintiff later agreed use Vanquish Afghanistan for
trucking missions as set forth in the NAT proplolsut requested th&iefendant Vanquish also
submit paperwork to include USC as aaditional truckingsubcontractor. Ifl. at 7 28-29].
Defendant Vanquish complied wiBlaintiff's request and includddSC as an additional trucking
subcontractor on the NAT contractld[at § 29]. Defendant B@n understood, based on
Plaintiff's representations, thatanquish Afghanistan would perin the trucking services until
USC was approved as a subconwably the Army, and thereaftehe two trucking subcontractors

would split the trucking missionsldf at 1 30].



Defendants state that after the agrednregarding the trucking subcontractors was
reached with Plaintiff, on or about Septemb&, 2011, Plaintiff and Defendant Barton executed
a PSA. [d. at § 31]. The PSA reviseddlparties’ prior ageement to split # profits of Vanquish
Afghanistan from a 51/49 split to a 50/50 split and further defined the process thatoikey
undertake regarding theirles on future opportunitiesfld. at § 32]. Shorthafter signing the
PSA, the parties signed a Partnership Agreemeid. ak § 33]. Defendants aver that the
Partnership Agreement incorporated and supedsad prior agreements, including the JVA and
thePSA. [d.].

Defendants state that aftte PSA and Partnership Agreement were executed, Defendant
Barton learned that Plaintiff diabt truly intend for Vanquish Afghastian to perform any trucking
missions. I[d. at T 34]. Instead, Jawid Koshani wask&d with distributing missions to the
trucking subcontractors after Defendant Vanquésteived the trucking missions from the Army.
[Id.]. Defendants state that rather than splitthe missions between Vanquish Afghanistan and
USC as Defendant Barton had assumed; W@&s given every trucking missiorid.]. Defendants
aver that, without Defendant Barton’s prior kredge, the Koshanis gave every mission to USC
before USC was officially aauthorized subcontractorld[ at § 35].

Defendants aver that as the end of the Ipas®d of the NAT contract approached, the
United States Army started the process to awledNAT contract holders the first option year,
which would commence on or about September 16, 20tR.atf§ 36]. Defendants allege that
Plaintiff began making plans to steal the NAT caot and that Plaintiffecruited his brother,
Jawid Koshani, to assist him in his schemil. &t § 37]. Defendantabmit that in or around
August 2012, Plaintiff created a new Afghan solgppietorship under a name similar to Vanquish

Worldwide that was 100% owned by Plaintiff and tREintiff registered that enterprise with the



Afghan authorities. Ifl. at 11 38-39]. In adddn, Defendants state thaaRitiff also set up a new
Afghan bank account for the sole propristap that Plaintiff controlled.Idl. at § 40]. Defendants
allege that Plaintiff then undextk a scheme, with the help of Jawid Koshani, to make false
statements to Government officials in an gffto convince those officials to issue the NAT
contract option year to the new sole proprghdp rather than to Defendant Vanquishd. pt
40]. Defendants state that thianning and implementation of thetheme by Plaintiff and Jawid
Koshani were undertaken with the intent to cahesen to Defendant Vanquish’s business through
improper and unlawful meansld] at T 42].

Defendants allege that in 2018, through discouretkiis matter, they learned of Plaintiff's
attempt to purloin the NAT contract for shiown benefit through & use of a new sole
proprietorship and bank accountd.[at | 44]. Defendants allegeesific steps thaPlaintiff and
Jawid Koshani took in furtherance of thecheme to steal the NAT contrackd. [at T 45].

Further, Defendants state that Plaintiff aagvid Koshani requested that the Government
award the option year of the NAT contract terthrather than to Defendant Vanquish and that
future payments be made to Plaintiff’'s bank accouict. af  46]. Defendants contend that in an
effort to hide his ruse, Plaifftalso sent the Army a copy of the Partnership Agreement and
indicated that Defenda®arton was a shareholder in the entitid. it  50]. However, Plaintiff
was attempting to obtain the optioeay award using an entity thaas 100% owned by Plaintiff.
[1d.].

Defendants allege that Plaffis communications with U.SGovernment fiicials also
included false statements on or about SeptertiBe 2012, that Defendant Barton had forged
signatures on certain contract documents, hatl thecontracting officials, and that the NAT

contract should have been awarded #odhtity known as Vanquish Afghanistamd. at § 51]. In



response to these false allegatiddsS. Governmentficials stated that they would conduct an
investigation into the matterld] at  52]. Plaintiff also reported officials that Defendant Barton
improperly diverted contract payments under the Maffitract and that Defendant Barton falsified
records to represent that Defendant Vaslquivas an Afghan-owned businesdd. at  53].
Plaintiff also requested that those offisiauspend payments to Defendant Vanquikh]. [

Defendants allege that as a result of Pltistallegations, the U.S. Government suspended
payments to Defendant Vanquish under theTNZontract beginning in October 20121d.].
Defendants state that on October 26, 2012, ti& Government also suspended Defendant
Vanquish from receiving any missions under the NAT contrddt.af  54]. Subsequently, the
Government officials informed Plaintiff ondtember 17, 2012, that hadlegations concerning
Defendants were without merit angjected his request to make NA®ntract payments to him.
[Id.]. Government officials stated that the aitStates’ “agreement under the NAT contract is
with Vanquish Worldwide, LLC, the US Company.”Id] at 1 55-56]. The Government
contracting official directed mestaff to discontinue further oumunications with Plaintiff and
lifted the suspension on Defendant Vanquidd. dt § 56-57].

Defendants allege the following claims: breadlcontract, breach of covenant of good
faith and fair dealing, breach of duty not to mispsetnership assets, tortious interference with
contract, statutory liability for inducement bfeach of NAT contract, statutory liability for
inducement of breach of NDA, and conspiracy.

Subsequently, the District Judge dismisgdeakc. 75] Counterclaims 1V, V, and VII based
on the expiration of the statute of limitation&pecifically, CounterclaimlV alleged tortious
inference with Defendant Vanquish’s NAT contragDoc. 75 at 33]. Defendants alleged that

Plaintiff knowingly provided false information thhe U.S. Government regarding ownership of



Defendant Vanquish and that aRitiff intended to interfex with Defendant Vanquish’s
performance and ability to corafe under the NAT contractld| at 34]. Counterclaim IV alleged
that Plaintiff succeeded in interfering with tNAT contract because the Government suspended
payment of money to Defendant Vanquishld.][ Counterclaim V arose out of the same
allegations as Counterclaim 1V basserted liability pursuant itennessee Code Annotated § 47-
50-109. [d. at 35]. Finally, Counterclai VIl alleged a conspiracy between Plaintiff and Jawid
Koshani based on the same allegations noted abaeat B6-37].

The Court will now turn tahe testimony of each clehged expert witness.

B. Testimony of the Expert Witnesses

As mentioned above, Plaintiff has challen@@fendants’ expertdjary Ann Osborn and
Terry Clayton. Defendants haveatlenged Plaintiff's gpert, Jimmy Jackson. The three experts’
opinions are summarized below.

1. Mary Ann Osborn

Mary Ann Osborn (“Osborn”) served for over thi{30) years as a civil servant with the
Department of DefenseOD”). [Doc. 141-2 at 3f. During that time, she primarily served as a
contracting officer, which entailed reviewirapd evaluating numerous contract bid proposals
ranging from $100,000 toparoximately $300,000. Id.]. Osborn renders the following four
conclusions in her expert report:

(1) Vanquish Afghanistan was notveable prime offeror as it did
not meet the eligibility requirements;

(2) Vanquish Afghanistan would nbave qualified as a responsible
offeror and would not have been eligible for award for either the
original NAT RFP due on 8 April 2011 or as a substituted offeror in

2 The Court notes that Obsorn’s reportdaher testimony at thaearing detail her
gualifications for rendering her conclusions. The Court will not summarize her qualifications
because Plaintiff acknowledged at the hearingtieaias not challenged kksn’s qualifications.
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Sept 2012. VW A did not meet alhe elements of a responsible
offeror mainly under the followig guidance from FAR Part 9.104:

(3) Defendant Vanquish was qualdi@nd eligible to receive the
optional renewal of the NAT @htract in September 2012; and

(4) Several of Plaintiff's allegatiort® various government official

regarding nonpayment and licensimgsues may have led to a

suspension which was in the Contnag Officer's authority to issue.
[Id. at 5-8].

Osborn testified that in order to formetlabove opinions, she reviewed several hundred
documents that were located in the contracting file in addition to the application regulations. With
respect to her firgpinion regarding Vanquish ghanistan’s inability teubmit a proposal as the
prime offeror, she determined that Vanquishgi#dnistan was not regised in the mandatory
database, which is a requirement to receive thmaepcontract. She testified that there was no
correspondence on behalf of Vanquish Afghanigtatanuary 2011 when it received a domestic
license but not in relation to the NAT contra8he also reviewed the Remination and Findings
by the contracting officer in August 2012, statingttbefendant Vanquish was eligible to receive
the option.

On cross examination, Osborn was askédua her fourth opinion that Plaintiff's
allegations may have led to the suspension.bo@s testified that shdelieved Plaintiff's
allegations led to the suspension because there was a string of emails from Plaintiff alleging
nonpayment and other various licensing issues. @sdiated that the camaicting officer raised
the same issues that Plaintiff had alleged. Osborn stated that the contracting officer ultimately
suspended the contract for licensing issuessasgended payments to Defendant Vanquish, but

typically payments are not suspended overembing issue. Osborn acknowledged, however, that

the contracting officer knows the reasons forghspension better than she knows and that she
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(Osborn) never talked to the contracting officer about the decisDsborn also agreed that the
contracting officer wrote a lettgaroviding the reasons for the suspension. With respect to her
opinion that Vanquish Afghanistanowld not have been eligible by April 2011, gbstified that

it did not meet multiple requirements and that it would have had to start working on the
requirements much earlier if it wanted to be eligible.

On redirect examination, Osborn testifiedttvhen she opined on the suspension, she was
specifically addressing the contracting officedsithority to suspend. She stated that the
information Plaintiff provided to the contradgirofficer constitutes a basis for the suspension
because the contracting officer must protecttasased ensure performance in order protect the
Government.

Finally, the Court questioned Osborn to clagfyto whether she hadhy discussions with
the contracting officer about the suspensi@sborn testified it she did not.

2. Terry Clayton

Terry Clayton (“Clayton”) has been agfessional proposal manager since 1997 and has
knowledge with respect to the Government’s requinets cited in a requekidr proposal. [Doc.
141-1 at 3]. Clayton offers one opan in this case as follows: t‘is my opinion that [Vanquish
Afghanistan] was not in a posifi to develop and submit a resp@esproposal in its own name
by 08 April 2011.” [d. at 4]. Clayton states that asApril 6, 2011, Vanquish Afghanistan had
not completed the required registrations, Wwhiequire up to three weeks to completeéd.]|
Further, Clayton submits that as of April 6, 20¥anquish Afghanistan was not part of a proposal
and was not preparing a proposal of its ownafdAT contract, and therefore, it is improbable
that Vanquish Afghanistan could have completed the complex proposal process, locked down

subcontractors, and priced the project in timeuiomit three complete, fully compliant, responsive
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proposals by 4:00 p.m. on April 8, 2011ld.]. She further states that because Vanquish
Afghanistan was abruptly and unexpectedly brought onto Defendant Vasdeisi forty-five
(45) hours and twenty-four (249inutes prior to the specifiette and time for submission of
proposals, there was insufficienting to change the proposaldocommodate a change in prime
contractors from Defendant Vanghito Vanquish Afghanistan.Id[]. Finally, she states that
because Vanquish Afghanistan was a newly foremgitly that did not have the required credentials
and registrations to be found responsible, it wapassible for it to have been awarded a contract
on the merits. 1f.].

3. Jimmy Jackson

Plaintiff retained Jimmy Jackson (“Jacksoa¥) his damages expettackson is the owner
of JJ Jackson Consulting, Inc. [Doc. 197 at He was retained to determine the net income
earned by Defendant Vanquish on Afghanistantracts from 2011 through September 30, 2018.
[Id. at 5]. Defendants challenge thddwing conclusions by Jackson:

16. The Vanquish Tabulation of rilirect Costs” included an
allocation of $12,744,358.89 for “Federal Income Tax¥&dnquish

was absolutely wrong to include this as a Vanquish Indirect Cost
because Vanquish is a Subchapter S Corporation for Federal Income
Tax purposes and consequently sloet pay any Fkeral Income
Taxes. Furthermore, | havmspected Vanquish’'s 2011-2017
Federal Income Tax Returns avidnquish paid no Federal Income
Taxes in any of thoseegars. The $12,744,358.89 is a personal
expense of Eric Barton and natcorporate expense of Vanquish.
Consequently, it is neceary to eliminate this fictitious expense in
the computation of Vanquish’s Net Income on Afghanistan
Contracts.

18. Vanquish has included all itggld costs incurred in defending
against the current litigation dught by Mr. Koshani against Mr.
Eric Barton and Vanquisithis accounting has the perverse impact
of having Mr. Koshani pay all his own litigation costs and also
paying 50% of the Defendants’ liagjon costs in this proceeding.
Vanquish has recorded $77,336.66 igalecosts as a result of the
Koshani litigation, all of which Vangish charged as direct costs on

13



the NAT 1.0 Contract.All the Defendants’ legal costs for the
Koshani litigation must be excluded in the computation of
Vanquish’s Net Income oné¢hAfghanistan Contracts.

19. There was litigatiartbetween United Sadat Transportation and
Logistics Company Ltd. (“Unite®adat”) and Vanquish concerning
Vanquish’s failure to properly paits subcontractor on the NAT
Contract that ultimately resultéd a negotiated settlement between
the parties which also includegarsonal guarantee by Eric Barton
that the settlement agreement payments would be made to United
Sadat.

20. The negotiated agreement ude#d terms that under certain
conditions the remaining payntsnwould become immediately

payable. Eric Barton’s divorceiilgement represented a condition
triggering the requirement for themaining payments to be made
immediately. As a result of Vauish not paying the remaining

payments immediately, United &t brought litigation seeking to

enforce the promissory note and Eric Barton’s guarantee.

21. But for Eric Barton’s divorcand the Defendants’ failure to
make the accelerated settlemagteement payments, there would
have been no litigation to fortlkee payments to be made. Vanquish
has included the litigation costsrfaric Barton avoiding having to
make the accelerated paymeianquish has recorded $61,466.89
in legal costs as a result of thimited Sadat litigon, all of which
Vanquish charged as Direct Cosin the NAT 1.0 Contract. These
legal costs should be excluded fr&fanquish’s costs as they were
in reality legal costs dEric Barton personally.

22. Vanquish recorded a $15,000,000 Swuitkactor Service charge

to the NAT 1.0 Contract in Ap of 2018 for “04/2018 LIT SUP-
LEGAL FEE” without any indicatioras to whom this payment will
purportedly be made dor what serviceso Vanquish recorded a
$1,452,915.51 Other Direct Costs charge in September of 2018 for
“Expected Legal Fees” without wyrnindication as to whom this
payment will purportedly be made or for what services or for what
litigation matters.Vanquish’s corporate peesentative, CFO Anna
Love, was unable to explain the quéoation of either of these two

(2) amounts at her November 20, 2018 deposition.

23. With these two (2) unsubstantiated 2018 entries, Vanquish
essentially eliminated its entire NAITO profit for the prior eight (8)
years. Consequently, these two entries should be excluded in the
computation of Vanquish’s Néhcome on the NAT 1.0 Contract.
These non-existent legal cosktoald be excluded from Vanquish'’s

14



costs as there is no basis thature legal costs for the NAT 1.0
Contract will be even remotely close to $16,452,915.51.

24. Vanquish recorded a $10,350,000 Other Direct Cost charge in
September of 2018 for “NAT VE LIABILITY” without any
indication as to the sourad this supposed liabilityVanquish’s
corporate representative, CFO Arrmave, during her November 20,
2018 deposition, testified that \BCLLC is 100% owned by Eric
Barton and only has three (3) emmytes she could recall: Matthew
Naugher, Annie Pentecoand Eric Barton. Given that transactions
between Vanquish and VC3, LLC were not arms-length
transactions, Eric Barton was already being compensated by
Vanquish, and there being no indica as to avoided costs of
having VC3, LLC provide services, it is my opinion that all
payments and recorded liabilities VC3, LLC should be excluded

for purposes of determining Vanquish’s Net Income on Afghanistan
Contracts.

25. Vanquish recorded Other Bat Costs of $12,834,800 for “NAT
MB JUDGMENT” recorded in September of 2018ave searched
Vanquish’s financial records seegito identify what “MB” stands

for without avail. Vanquish’s corporate representative, CFO Anna
Love, during her November 20, 20d8position testiéd that “MB”

is Michelle Barton and the $12,834,88yment was for the divorce
judgement in Eric Barton’slivorce proceeding. The $12,834,800
payment absolutely is not a vallisiness expense and must be
excluded in determining Vanquish’s Net Income on

Afghanistan Contracts.

27. As shown above, during the first nine months of 2018 Eric
Barton paid himself more thanntg10) times what he had paid
himself in any other year. Furtthmore, he paid himself this
dramatically higher partial ye&2018 compensation in the same
period in which Vanquish putatively lost $19,627,255.76.
Consequently, Eric Barton’s 20®mpensation was unreasonable
and had the impact of artifidip reducing the net income of
Vanquish. The mechanism by which Eric Barton paid himself his
excessive compensation was by acal Direct Labor charge of
$2,500,000 charged exclusivelyttee NAT 1.0 Contract.

29. Vanquish recorded $158,711.10 in Other Income in 2012.
Vanquish data detail shows the smipof this Other Income as “To
write down Koshani Loa[n]."This amount should not have been
written down but instead paid to Mr. Koshani in August of 2012
when this write-down occurred@herefore, | rduced 2012 Other

15



Income by this amounin the quantificatiom of Vanquish Net
Income.

[1d. at 7-12].

Jackson testified that he has been inlitlgation consulting busiess since 1984 and that
he started his own firm in 1991. ¢b. 215 at 5]. He stated tHa has been involved in over one
hundred (100) disputes involving gamenent contracts that have bdiigated at the United States
Court of Federal Claims, as well as the Ad&ervices Board of Contract Appealld.]] Jackson
is not a certified public accountant (“CPA”), bo¢ has three degrees, including two Masters’
degrees. Specifically, he hasviaster in Finance and a Master of Science Management from
Massachusetts Institute of Technology (“MIT”)d.[at 6].

Jackson testified that in this case, heereed Defendants’ schel@uof their purported
profits of the Afghaistan contracts in addition to ada Excel workbook that contained their
purported financial recordsld[]. Jackson stated that the Excel workbook contained in excess of
160,000 individual transactions during theipeé of 2011 through September 2018d.]] He
explained that he made modifications to Defensiavorkbook in his rport and indicated what
adjustments were made.ld[ at 8]. He then used Defdants’ exact methodology, with the
exception of eight questionableatisactions, and recomputece throfits on the Afghanistan
contracts on a contrablf-contract basis. Id.]. Jackson testified thaihe key item he relied on
was Defendants’ workbook but that he also reviewed the pleadings, the deposition testimony of
Defendant Vanquish’s Chief Finaat Officer (“CFQO”), and thedeposition of Mark Peterson,
Defendants’ expert.ld. at 10]. He stated thhts testimony is based orslexperience with respect
to how to conduct financial auditsid[ at 10-11]. He testified &t he questioned Defendants’
transactions on the very basienmipal of accounting—that is, the expenses must be ordinary and

necessary with respect¢onducting businessidf at 11].
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Jackson testified that Defendant Vanquisféderal income taxes were questionable
because it filed as a Subchaptex®oration, meaning that it is natquired to pay federal income
taxes. [d. at 12]. Jackson stated that the incomegavere not recorded on Defendant Vanquish’s
general ledger system, but instead, recome@n intermediate summary schedull. &t 13].
Jackson stated that federal income taxesoisa proper business expense because it was not
included in Defendant Vanquish’s general ledged, ifiis a personal expense of Defendant Barton.
[Id. at 13-14]. Jackson stated that counting inctemes as a business expense has the effect of
having Plaintiff pay 50% of DefendaBarton’s personal income taxedd.[at 14].

With respect to legal costs, Jackson testifleat there is no identification as to what the
litigation relates to and that aspect of accrual accounting is emsg that there is support for all
journal entries in order to estimate future expensés. af 15]. Jackson testified that having
support for future costs is a sthard part of generally accegdtaccounting principles (“GAAP”).

[Id. at 15].

Jackson also reviewed transactionslitoge$12.5 million for a company named VC3d.[
at 17]. Jackson stated that Defendant VanquiSR® was not able to describe what the company
did, although it was owned by Defendant Bartdd. &t 17-18]. Jackson opined that to determine
whether an item is an ordinary and necessarinbss expense, an individual must question the
costs to obtain the services elsewhetd. gt 18]. Jackson stated thhere is no possibility that
VC3 provided $12.5 million worth of services incudren a contract that ended more than four

years earlier. Ifl. at 18-19].

Jackson also testified regarding Defendant Barton’s compensation, which was recorded as

a liability to Defendant Barton but not actually paifid. at 20]. Jackson testified that based on

the information he reviewed, there was no logieason for why Defendant Barton would be paid
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a bonus of $2.5 million in Vanquish’s worst year during 2011 through 2018]. [Jackson
testified that he has significantpertise in the area of federal\gernment contractor compensation
and determining the reasonableness of such compensaibrat 20-21]. He explained that he
was accepted as an expert by the Armed ServicasdBi Contract Appeals in a case and that he
has been involved in dozens of defense contigetgency audits of executive compensation with
respect to federal government contractold. gt 21]. He testified that he is also familiar with the
statutory rules on what is deemed to be reddensompensation and thhé is knowledgeable
about the D.C. Audit Agency (“DCAA”) appach on determining whether executive
compensation is reasonabldd.]. He testified thapursuant to the statory rules for 2018, the
cap on pay for executive compensation is $525,000th&w he opined that Defendant Barton
were allowed to determine what he would likp&y himself as a bonus, then he could effectively,
under the PSA, pay all profits to himselfd.[at 22-23]. Jackson determined that the $2.5 million
bonus was charged exclusivety the NAT 1.0 contract. Id. at 23]. Jackson said that he also
identified a $12.8 million recorded item as pafrtDefendant Barton’s divorce judgment, which
should not have been recorded as a basie&pense incurred by Defendant Vanquisth. aft 23-
24).

Jacksortestifiedthatthe cumulative effect ahe above expenses thaere attributed to
the NAT contract changed the NAT contract froeing a highly-profitablecontract to a loss
contract. [d. at 25]. Jackson testified that the eeff was to dramatically understate the
profitability of the Vanquish contractsrfavorked performed in Afghanistanld[ at 26].

On cross examination, Jackson confirmed that he is not a CPA but testified that he
performed accounting services in the instanttenaand that he has quided opinions about

accounting in other proceedingsd.[at 28]. Jackson acknowledgendt he did not cite to GAAP
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in his expert report.Idl.]. Jackson stated that his opiniomsre also based on IRS regulations in
general and that those citationsre not in his report.ld. at 28-29]. He tesiéd that he did not
provide specific citations for some conclusidrecause they are based on principles that are
intuitively obvious, and therefore, he did ndediletailed authority for such principlesd.[at 29].

Jackson testified that he has submitted hursdodéabxpert witness reports and that some
reports were prepared for the Armed ServicearBmf Contract Appealshe General Services
Administration Board of Contract Appeals, ahé United States Counf Federal Claims. I{l. at
31-32]. He has prepared twentythirty reports in relation to pceedings before federal district
courts. [d. at 36]. He testified that ione case, a judge granted aimmin limine to exclude him
from a proceeding, but the judgeas unaware that he had abitgaesigned from that caseld [at
50]. In another case, the judémund that his opinion was natimissible because the attorney
could have prepared the compiitns and calculationsld] at 52]. In other instance, Jackson had
to amend his report because he “overstepped [his] boundady].” [

Jackson testified that he reviewed the pleggland the PSA, but because he did not rely
on those documents in forming his opinions, he did not provide citations to them in his expert
report. [d. at 52-53]. With respect to Defendantri®m’s compensation, he testified that it was
unreasonable and should be excluded because the compensation was ten times more than the
amount that Defendant Barton was paid in the previous yddrat p4]. He also stated that there
was a lack of support for the compensation,that reason was notdluded in his report.Id.].

He testified that the statuty cap of $525,000 was placed on compensations by Congtésat [
55]. He explained that the chmits the amount that is deemtdbe reasonable compensation for
federal government contractsid.]. He acknowledged that treap was not referenced in his

report, but he relied on the cap and his understgrass to how the statutory provisions are applied

19



to the thousands of DCAA audits every yedd. &t 56]. He stated that the statutory cap is cited
on a website page on the White House’s websitd. at 56-57]. He acknowledged that the
particular website page does e the word “reasonable.1d[ at 57]. He claimed that the cap
is not just for reimbursements, but it is also used in determining rates for existing, as well as
proposed contractors.Id] at 58]. He stated that DefemiaBarton’s compesation entry was
recorded on September 30, 2018, and at that tideéendant Vanquish would not have been
submitting a request for future GNA rated. fat 59].
I. POSITIONS OF THE PARTIES

The Court will summarize the partigsdsitions with respect to thddraubertfilings.

A. Plaintiff's Motion to Exclude Proffered Testimony of Mary Anne Osborn and
Terry L. Clayton [Doc. 140]

Plaintiff moves [Doc. 140] to exclude thestimony of Defendants’etained experts,
Osborn and Clayton. As mentioned above, Osbagntgpirty (30) years as contracting officer
with the DOD, and Clayton is a professional proposal manager.

With respect to Osborn, Plaintiff challengak four of her opinions First, Plaintiff
challenges Osborn’s opinion that “the allegatiohsonpayment and licemg) issues to various
government personnel may have led to a suspenwhich was in the Contracting Officer’s
authority to issue.” Plaintiff submits th&sborn does not identify or apply any methodology.
Plaintiff argues that even if Osborn iddietil a methodology, her opinion does not acknowledge
that the contracting officer st the reasons for her decistorsuspend Defendant Vanquish and
the reasons for lifting the suspension. RIHirasserts that Osbois causation opinion is
speculative.

In addition, Plaintiff asserthat Clayton’s opinion and Osbos remaining three opinions

are irrelevant in this case. Specifically, Clayton opines that Vanquish Afghanistan “was not in a
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position to develop and submit a responsive proposal in its own name by April 8, 2011.” Osborn
opines as follows: (1) Vanquish Afghanistan wasaneiable prime offeror as it did not meet the
eligibility requirements, (2) Maquish Afghanistan would not & qualified as a responsible
offeror and would not have been eligible faher the original NAT Request for Proposal due on
April 8, 2011, or as a substituted offeror in September 2012, and (3) Defendant Vanquish was
gualified and eligible taeceive the option renewal on thNAT contract in September 2012.
Plaintiff submits that none of ¢habove opinions are reknt to the issues in this case, which
include whether Defendant Barton breached3bptember 2011 PSA, whether Defendant Barton
violated his duties to PlaintifGr whether Defendant Barton unjustigriched himself at Plaintiff's
expense. Finally, Plaintiff argaghat Clayton’s and Osborn’sstenony cannot be a vehicle for

the presentation of hearsay evidence and thayrafthe documents that they purport to rely on
constitute inadmissible hearsay.

Defendants respond [Doc. 175] that Oste®rand Clayton’s opinions satisfy the
requirements of Federal Rule B¥fidence 702 and the dictatesDaubert First, with respect to
Osborn’s opinion regarding a reasonable contngatifficer’s reaction to Plaintiff's allegations,
Defendants contend that Osborn utilized a methoddlmggsess the question presented to her that
was consistent with the practicesontracting officer would undake in evaluating an issue of
contract administration. Defdants argue that Osborn’s expatis in evaluating a federal
contract’s terms and the applicable Federal Agitjan Regulations (“FAR”) in order to determine
the obligations of the contractweis-a-vis the authoritand reasonable actions of the contracting
officer administering theantract. Defendants argue that Oshatiized her vast experience as a
former DOD contracting officeto opine on the reasonable aexpected actions of the NAT

contracting officer after receipt &faintiff's allegations. FurtheDefendants assert that Osborn’s
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opinion is firmly based on admissible facts.atidition, Defendants argue that Osborn’s remaining
opinions and Clayton’s opinion arelevant to the issues presented in this case. Defendants
contend that their testimony will tl¥mine the plausibility of Rintiff's narrative and the true
intentions of the parties.Finally, Defendants arguthat Osborn and @jiton rely on proper
documents in forming their opinions.

Plaintiff filed a Reply [Doc. 194], assertinfhat Osborn’s opinion as to causation is
indefinite speculation. In addn, Plaintiff maintains thatOsborn and Clayton’s opinions
regarding Vanquish Afghanistaniigibility to be awarded the NAT contract are irrelevant.
Plaintiff argues that such opams have nothing to do with the P8ADefendants’ Counterclaims.
Finally, Plaintiff states that @®rn’s and Clayton’s anticipatedstanony is inadmissible hearsay
in the guise of expert opinions.

B. Defendants’ Motion to Exclude orLimit Expert Testimony [Doc. 151]

Defendants request [Doc. 151] exclusion BRintiff's damages expert, Jackson.
Defendants have raised challenges to seveedlifspopinions by Jackson, stating such opinions
will not assist the jury. In addition, Defendaatgue that Jackson’s opinions are not grounded in
reliable methodology and that tleeis not a proper fit betweenethacts of this case and his
opinions.

Plaintiff responds [Doc. 17%hat Defendants mischaracisi Jackson’s review of this
matter, which was to analyzihe financial statements arrécords produced by Defendant
Vanquish. Plaintiff submits th&efendants’ expert, Mark Peters does not dispute Jackson’s
conclusions and affirmatively agrees with sonfeJackson’s opinions. Plaintiff argues that

Jackson’s opinions are grounded in reliable methodology and analysis. With respect to

22



Defendants’ argument that Jackson’s opinion doeéitrtbie facts of this cas Plaintiff contends
that Defendants raised the same argumentsindispositive motions, which the Court denied.

Defendants filed a Reply [Doc. 192], mainiag that Jackson did not identify any
methodology and did not appear to use a metlggol Defendants stateahJackson’s report
violates Federal Rule of Civil Procedure 24R)(B)(ii) because he does not identify a
methodology used in his review.

II. STANDARD OF REVIEW
“Federal Rule of Evidence 702 obligates judipesnsure that any ientific testimony or
evidence admitted is relevant and reliabl&tmho Tire Co., Ltd. v. Carmichadél26 U.S. 137,
147 (1999) (quotingDaubert v. Merrell Dow Pharma., Inc509 U.S. 579, 589 (1993)).
Specifically, Rule 702 mvides as follows:
If scientific, technical, or othespecialized knowledge will assist the
trier of fact to understand the evidermrdo determine a fact in issue,
a witness qualified as an expday knowledge, skill, experience,
training, or education, may testifyetteto in the form of an opinion
or otherwise, if (1) the testimony is based upon sufficient facts or
data, (2) the testimonis the product of H@ble principles and
methods, and (3) the witness haplagal the principles and methods
reliably to the facts of the case.

Fed. R. Evid.702.

In Daubert, the Supreme Court of the United Stastasted that a district court, when
evaluating evidence proffered under Rule 702, musisatgatekeeper, ensuring “that any and all
scientific testimony or evidence admittedi only relevant, but reliable.” 509 U&.589. The
Daubertstandard “attempts to strike a balance between a liberal admissibility standard for relevant

evidence on the one hand and the need tad&ahisleading ‘junk science’ on the otheBést v.

Lowe’s Home Ctrs., Inc563 F.3d 171, 176—77 (6th Cir. 2009).
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The factors relevant in evaluating the abliity of the testimony, include: “whether a
method is testable, whether it has been subjectpddpreview, the rate @frror associated with
the methodology, and whether the method is geyamattepted within the scientific community.”
Coffey v. Dowley Mfg., Inc187 F. Supp. 2d 958, 970-71 (M.D. Tenn. 2002) (ciblagbert 509
U.S. at 593-94). Rule 702 inquiag “a flexible one,” and tHeaubertfactors do not constitute a
definitive checklist or testKkumho Tire Cq.526 U.S. at 138-39 (citinQaubert 509 U.S. at 593);
see alsdHeller v. Shaw Indus., Incl67 F.3d 146, 152 (3d Cir.1999k(daining that these factors
“are simply useful signposts, not dispositive hurdles that a party must overcome in order to have
expert testimony admitted”).

“Although Daubertcentered around the admissibilitysaientific experbpinions, the trial
court’s gatekeeping function applies to all expert testimonydag that based upon specialized
or technical, as opposed doientific, knowledge.”Rose v. Sevier Cnty., TenNo. 3:08-CV-25,
2012 WL 6140991, at *4 (E.D. Te. Dec. 11, 2012) (citinggumho Tire Cq.526 U.S. at 138-39).
“[A] party must show, by a ‘prepaterance of proof,’ thahe witness will testify in a manner that
will ultimately assist the trier of fact in undensting and resolving the factual issues involved in
the case.” Coffey 187 F. Supp. 2d at 70-71 (quotiDgubert 509 U.S. at 593-94). The party
offering the expert has the laen of proving admissibilityDaubert,509 U.S. at 592 n. 10.

Further, a court should “exclude profferegert testimony if the subject of the testimony
lies outside the witness's area of expertida.fe Diet Drugs No. MDL 1203, 2001 WL 454586,
at *7 (E.D. Pa. Feb. 1, 2001guoting 4 Weinstein's Fed. Evig 702.06[1], at 702-52 (2000)).
This simply means that “a party cannot qualifyaasexpert generally by showing that the expert
has specialized knowledge or training which wdoqualify him or her to opine on some other

issue.” Id. (other citations omitted).
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Finally, “the court will not exclude expertstmony merely because the factual bases for
an expert's opinion are weakA&ndler v. Clear Channel Broad., In&70 F.3d 717, 729 (6th Cir.
2012) (quotation marks and citations omitted). Esidn is the exception, not the rule, and “the
gatekeeping funabh established baubertwas never ‘intended to serve as a replacement for the
adversary system.”Daniels v. Erie Ins. Group291 F. Supp. 3d 835, 84M.D. Tenn. Dec. 4,
2017) (quotingRose v. Matrixx Initiatives, IncNo. 07—-2404-JPM/tm2009 WL 902311, at *7
(W.D. Tenn. March 31, 2009)) (other quotationdtted). Rather, “[v]igorous cross-examination,
presentation of contrary evidence, and carefutuiesibn on the burden of pof are the traditional
and appropriate means of attacking shaky but admissible evidebDegbert,509 U.S. at 596.
Rule 702 does not “require anythiagproaching absadle certainty.” Daniels 291 F. Supp. 3d at
840 (quotingTamraz v. Lincoln Elec. C0620 F.3d 665, 67172 (6th Cir. 2010)).

V. ANALYSIS

Guided by the foregoing, the Court will coreidhe parties’ chaltees to the experts’
testimony. The Court will then i to the Motions to Seal.

A. Daubert Challenges

The Court will first address Plaintiff’'s challenges to Osborn’s and Clayton’s opinions.
Next, the Court will address tlohallenges to Jackson’s opinion.

1. Mary Osborn

As mentioned above, Plaiffit challenges Osborn’s opions, arguing that they are
speculative and irrelevant. Specifically, Pldinthallenges Osborn’s opion that Plaintiff's
“allegations of nonpayment and licng issues to various government personnel may have led to
a suspension which was in the contracting officeuthority to issue.” Platiff states that Osborn

does not identify or apply a methodology and thatdbntracting officer ated the reasons that
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caused her to suspend Defendant Vanquish andetolifa the suspension. In addition, Plaintiff
asserts that Osborn’s opinianspeculative because sherms that such allegationsayhave led

to a suspension or whatightbe expected. Defendants respond that Osborn’s opinion regarding
a reasonable contracting offitereaction to Plaintiff's daégations are admissible.

The Court finds Osborn’s opom that Plaintiff's allegatins of nonpayment and licensing
issues to various government personnel may have led to a suspension, which was in the contracting
officer's authority to issue, not helpftd the jury because it is speculativBeeFed. R. Civ. P.

702 (requiring that expert witness testimony be helpftihe trier of fact).The Court agrees with
Plaintiff in that Osborn’s opinion constitutes an attempt to explain the basis for another person’s
actions. See generally Highland Capital Mgmt., L.P. v. Schnei@@® F. Supp. 2d 461, 470 (S.D.

N.Y. 2005) (explaining that testimg consisting of inferences that the expert draws from the
evidence is inadmissible speculatjo Instead of askg the contracting offier why she suspended
payments to Defendant Vanquighefendants attempt to use Osbtwropine why tle contracting

officer suspended Defendant Vanquish. Accordinigle Court finds Osborn’s opinion not helpful

to the jury as required pursuant to Rule 702.

At the Daubert hearing, Defendants argued thatb@%’s opinion is bwader than how
Plaintiff has characterized andathOsborn’s opinion relates to the contracting officer’s authority
to suspend based on such allegations. Defendamibasized that Osborn is not testifying as to
what the contracting officer thougliiut instead, Osborn is testifyiag to the contracting officer’s
authority in relation to governmeé contracting. Even if @®rn’s opinion is construed as
Defendants have suggested, the €énds that whether the contting officer had authority to
suspend irrelevant to the issues in this casee issues relating to Plaintiff's allegations to

government officials are (1) whedr Plaintiff actually made fatsallegations, (2) whether such
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allegations were made in an attempt to stealNAT contract, and (3) vdther such allegations
led to Defendant Vanquish’s suspension. Whethercontracting officehad the authority to
suspend (which does not appear to be in disputegisvant as to whether the suspension actually
occurred (which, again, does nopapr to be in dispute) and ather the suspension was because
of Plaintiff's allegations (which ig dispute). Expert testimony is not necessary or helpful as to
these issues. Accordingly, Plaintiff's arguméntwell taken with respect to Osborn’s fourth
opinion.

In addition, Plaintiff asserts that Osborn’snaning three opinions amot relevant to the
issues in this case. Specifically, Osborn opthes (1) Vanquish Afghanistan was not a viable
offeror in April 2011 for the initial requedbr proposal on the NAT contract, (2) Vanquish
Afghanistan was not a responsible offeror fordhiginal NAT request foproposal in April 2011
or a substituted offeror in September 2018d g3) Defendant Vanquish met the test of
responsibility for the optional remal in 2012. The Court will addreshese opinions separately.

With respect to Osborn’s first opinion (i.¥anquish Afghanistan was not a viable offeror
in April 2011 for the initial request for proposal tdAT), Plaintiff asserts that is not relevant to
the issues in this case. Plaintiff argues thiatdpinion has nothing tdo with whether Defendant
Barton breached the September 2011 PSA, whetheplated his duties to Plaintiff, and whether
he unjustly enriched himsedt Plaintiff's expense.

Defendants respond that one of the most hotptested issues in this case concerns the
formation of Vanquish Afghanistaand the parties’ interains with respect tthe PSA. Defendants
argue that Plaintiff contends that the JVA weascuted in order to psue business together,
including the NAT contract. Defelants assert that Plaintiff'setbry is that Defendant Barton

submitted the proposal in the name of Defend&mtquish as opposed to submitting the proposal
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naming Vanquish Afghanistan as fhéme contractor pursuant totldVA. Defendastassert that
both experts have experience and knowledge #teteligibility requiremets and will assist the
jury in understanding the plausibility Blaintiff’'s narrative in this case.

The Court notes that in Plaintiff's Amend€dmplaint, he alleges that Defendant Barton
breached the JVA by “[flailing to conduct business in Afghanistan through is joint venture
partnership with Plaintiff, including by submittinige proposal for and obtaining and performing
the NAT contract in the name Defendant Vanquish Worldwide LC., rather in the name of the
partnership and doing likewise witespect to other business oppaities, includng the NAT 1.5
and NAT Il contracts.” [Doc. 41 at 13]. He alaleges that he assst Defendant Barton in
preparing the proposal by obtaining inforroatiand developing estimates and proposals with
respect to pricing, asset requirer® and facility locations. Id. at 6]. Given tht Plaintiff has
specifically alleged that pursuant to the JVA farties intended on using Vanquish Afghanistan
as the prime contractor on the NA®ntract and Plaintiff assistéd preparing the proposal, the
Court will allow Osborn to tify as to the elidpility requirements and whether Vanquish
Afghanistan was a viable prime offeror in AprillZZ20 The parties have ajjed contrary intentions
with respect to how Vanquish Afghanistan wasperate, and the Court finds Osborn’s testimony
regarding the steps necessary to be a viable mifeer relevant. Plaiiff asserts that Osborn’s
testimony does not establish that he knew that partnership could not submit a responsive
proposal or undermine his claim that he did learn of Defendant Barton’s misconduct until
August 2011. Plaintiff, however, can i&sto that during the trial.

With respect to Osborn’s second opinion (Manquish Afghanistan was not eligible as a
substituted offeror in September 2012), Plaintiff etissihat this opinion is also irrelevant for the

same reasons that he argued Osborn’s first opisiorelevant. Defendds respond that Osborn’s
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second opinion is relevant because it supports Defendant Bartstirisaiey that he never agreed
with Plaintiff to substitute Viaquish Afghanistan as the primentractor in September 2012 or at
any time. Plaintiff replies thdlis argument is irrelevant.

At the Daubert hearing, Plaintiff argued that Osloés opinions regarding eligibility or
ineligibility were irrelevant bcause Plaintiff has narrowed higioh to the enforcement of the
PSA. The Court notes, however, that in this case, Plaintiff has taken the position that in 2012, he
contacted government officials to request thay update the contracting information under which
the parties’ partnership had opted as the prime contractduring the case year and would
continue to do so during the option perio8ee alsdDoc. 41 at | 38] (Amended Complaint)
(alleging that when the parties agreed to enePtBA, they also agreduht all operations would
be conducted under Vanquish Afghanistan’s nan@jven Plaintiff's position, the Court will
allow Osborn to testify as to whetiéanquish Afghanistan was eligible in 2012.

Finally, Osborn opines that Bendant Vanquish was eligiblerfthe option awat in 2012.
Plaintiff also challenges thiinion on relevancy grounds for thergareasons as set forth above.
Defendants argue that Plaintiff has made Osloopinion relevant. Specifically, Defendants
contend that Plaintiff has takehe position in this case thBefendant Barton benefited from
Plaintiff getting the transportain license from AISA in September 2012. Defendants state that
they can refute this assertion by pointing to ofhets in the record. laddition, Defendants state
that they will cite to recordshowing that a transportation licengas not required from the United
States’ companies in order to be eligible. Deéatd explain that theyritend to use Ms. Osborn’s
testimony to assist the jury to understand whatuts. Government contiting officials did and

what it meant.” [Doc. 175 at 16].

29



The Court finds that Defendants have naalglsshed how Osborn’s opinion is relevant to
the issues in this casPlaintiff acknowledges in his Amerdi€omplaint that Defendant Vanquish
“proceeded from the base year of the prime contract into the first option year awarded by the
Army.” [Doc. 41 at 11]. FurtheDefendants acknowledgeattthey can refute Plaintiff's assertion
that Defendants benefited from the license by shguhat “the sole proprietorship’s license was
never submitted to the U.S. Government on bajfafanquish-US. (In fact, Mr. Barton was never
given a copy of the sole propriestip’s license.).” [@c. 175 at 16]. Defendés also state that
they will “cite to records showing that aftrsportation license was ni@quired from the U.S.
companies to be eligible.”ld.]. Thus, it appears to the Court that Osborn’s opinion is not helpful
or necessary. Further, Defendants’ use of Osbadestimony (i.e., to attest what an individual did
and what it meant) is not in accordance witheRI02 for the same reasons the Court has excluded
her opinion regarding Plaintiff'sllagations to the contracting officer. Accordingly, the Court
finds Plaintiff's argument well taken with resgt to Osborn’s opinion &t Defendant Vanquish
was eligible for the dpon award in 2012.

Plaintiff also argues that @srn (and Clayton) rely on inadssible evidence and that Rule
703 does not authorize admitting hearsay on the @mettat it is the basifor expert opinion
when the expert adds nothingthe out-of-court statement. Plafhtisserts that Defendants have
no admissible evidence that anything Plaing#fid or did was the proximate cause of the
suspension on October 26, 2012. i asserts that Defendanshould not be permitted to
manufacture testimony using purfed experts as a channel by which to present inadmissible
hearsay statements, nor should they be ableesept the jury with inadmissible hearsay on any
other point through experts.Defendants asserts that Osb@emd Clayton) rely on proper

documents and that the vast majority of docusémat form the basiof the opinions are non-
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hearsay and constitute business records.aduition, Defendants statbat Rule 703 permits
experts to rely on the type of data thateasonably relied upon in the expert’s field.

As an initial matter, the Court notes thadiRtiff does not object tany specific document,
but instead, provides citations to the pages wheheirexperts list what documents that they rely
on. Further, it appears to tl@ourt that Plaintiff's primaryconcern is Osborn’s reliance on
documents for her opinion that Plaintiff's allegationay have led to the suspension. The Court,
however, has excluded this opiniowith respect to the opinioribat the Court has allowed, the
experts have discussed the rel@viaegulations and rules to determine eligibility, and the other
documents that they rely on, as Defendants heserted, appear to be documents that contracting
officers use to determine whaauld be awarded a contrackeeFed. R. Evid. 703 (explaining
that the facts or data need not be admissibleideace if they are the type that experts reasonably
rely on). Accordingly, the Court finds Plaififit argument not well taken on this point.

2. Terry Clayton

Plaintiff also challenges Clayton’s opinion on tesis that it is not relevant. Similar to
Osborn’s opinion, Clayton opines that Vanquisigi#dnistan was not in a position to develop and
submit a proposal in its own name in April 2011ccArdingly, for the same reasons the Court will
not exclude Osborn from testifying to suah opinion, the undersigned declines to exclude
Clayton’s opinion.

3. Jimmy Jackson

As mentioned above, Defendants challenge Jackson’s opinions, attgatinigey will not
assist the jury, they are nobginded in reliable mebdology, and there is natproper fit between
the facts of this case and his mipn. Further, Defendants argtlet Jackson did not properly

disclose his opinion pursuant kederal Rule of Civil Procedu6(a)(2)(B). Plaintiff responds
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that Defendants mischaracterize what Jacksoinditis case and that Jackson’s report complies
with the expert disclosure requirements.

The Court will first discuss whether Jacksonréport complies with Rule 26(a)(2)(B) and
then turn to Defendants’ substamtiobjections to Jackson’s opinion.

At the Daubert hearing, Defendants asserted ttiadir primary challenge to Jackson’s
report is that he failed to citee facts or data he considetiadorming his opinion. Defendants
argued that GAAP provides guidanfor accounting methods andtine failed to mention GAAP
in his report. Defendants assert that Jaclsoaport should be excluded for violating Rule
26(a)(2)(B) and that exclusion is automatic pursdarRule 37(c). Plaintiff responded that the
cases Defendants rely on for exclusion are diffetiean the instant matter and exclusion is not
automatic under Rule 37(c).

Rule 26(a)(2)(B) provides, in relevant patttat expert witness disclosures “must be
accompanied by a written report—prepared amghexd by the witness—if the witness is one
retained or specially employed to provide expestimony.” Rule 26(a)(2)(B) requires that the
expert report contain “the facts data considered by the wisgin forming” the opinion. Rule
37(c)(1) provides, “If a party fails to provide imfoation or identify a witness as required by Rule
26(a) or (e), the party is not allowed to usat timformation or witness to supply evidence on a
motion, at a hearing, or at a triahless the failure was substantigligtified or is harmless.”

Both parties discussed the Sixth Circuit’s decisioR.@. Olmstead, Ina. CU Interface
LLC, 606 F.3d 262 (6th Cir. 2010) during thauberthearing. I'R.C. Olmsteadhe Sixth Circuit
affirmed the district court’s decision to excluplaintiff's expert becawesthe expert’s report did
not comply with Rule 26(a)(2)(B)ld. at 271-72. The Sixth Circuiteged that the expert’s “two-

page report did not meet Rule ag@)(B)(i)'s requirement that aexpert report be ‘a complete
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statement of all opinions that the witnesses @xfpress and the basis and reasons for theld.”

at 270 (quoting Fed. R. Civ. P. 26(a)(2)(B)(i)). Instead, the expert only provided “cursory support
for his conclusion” that the software at issuess developed by copyimmaintiff's software. Id. at
271. The Court reasoned that afesding the expert’s report, datiant “was only slightly more
informed about the basis of [plaintiff's] arguntethan defendant “would have been by merely
reading [plaintiff's] complaint.” Id. The Court noted, “Expert perts must include ‘how’ and
‘why’ the expert reached a particular result, narely the expert’s conclusory opinionsld.
(quotingSalgado v. Gen. Motors Cordl50 F.3d 735, 742 n.6 (7th Cir. 1998)). The Court held
that the expert’s report “plainly failed thimirdle” and that exclusn was appropriate because
plaintiff never argued that theiliare to properly disclose was substantially harmless or justified
before the district courtld.

The Court does not find that Jackson’s expapbrt suffers from the same deficiencies as
the expert’s report iR.C. Olmstead In this matter, Jackson was tasked with determining
Defendant Vanquish’s net income on the Afgktan contracts from 2011 through 2018. He
provides an opinion with respett Defendant Vanquish’'s nétcome and discusses how he
arrived at this number. Defendants assertibhakson’s expert report €® not identify the facts
and data considered by him in forming the opisi. Jackson outlines the “facts and data” he
considered in paragraphs 9 through 12 of his exppdrt. Specifically, Jacks states as follows:

9. Defendant Vanquish Worldwide, L.L.C.'s Second Amended
Supplemental Response to Plaindiffecond Set of Interrogatories,
dated November 9, 2018, specified in response to Interrogatories 11,
12, 13, and 14: Defendant further supplements this response as
follows: As to "any other businessgpects, grants or other work in

or relating to Afghanistan from December 2010 to the present,”
Vanquish's books show the totaleaues and expenses under those
projects as detailed in the athed Addendum, which is marked as

"Outside Counsel Eyes Only" muwant to the Court's Protective
Order. Defendant has categorized the costs under those contracts to
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the best of its ability, solely for pposes of this dicovery response.
All of the costs in each of the tegories in the Addendum also are
included in the document idiied as Bates no.KOSH_00031039,
which was produced to plaiffts counsel on November 5, 2018.

10. Attached to the same legal filing was a one page “Vanquish
Tabulation,” but without any ddtaas to how the amounts were
derived. On November 19, 2018, Vanquish produced the Excel
workbook entitled “VW Consolidad Project Financials 2011-
2018” that produced the Vanquish Tabulation

11. My quantification started witthe “VW Consolidated Project
Financials 2011-2018” Excel wkbook which | modified by
modifying formula, adding spaelsheets, eliminating -certain
Vanquish accounting entries, andreating for Vanquish linking to
other Excel files. | describedle changes throughout my report.

12. Before commencing with the detail quantification, it is
beneficial to review Vanquish’assertions as to Vanquish’'s Net
Income on Afghanistan Contract3.heir interrogatory exhibit,
“Vanquish Tabulation”, reportedhe following Net Income by
Afghanistan contract . . .

[Doc. 174 at 5-6]. The above itsrare the “facts or data” Jacksetied on in forming his opinion.
Defendants’ complaint is that Jackson did not exitations in his repbto GAAP. The Court,
however, does not find that theeck of citations to GAAP is fatéb Jackson’s opinion. A similar
argument was addressed by the Sixth Circulthompson v. Doane Pet Care C&#70 F.3d 1201

(6th Cir. 2006). InThompsonthe Court reversed the districist’s decision to exclude the CPA’s

opinion because he did not cite@&®AP in his expert reportld. at 1201. The Cotheld that its
“independent research did not disclose cashoaily for the position that a CPA’s expert
testimony is barred because he did not expressly use the magic words ‘based on generally accepted
accounting principles.”ld. at 1203. In discussing the distradurt’s decision, the Sixth Circuit

concluded, “We find no precedent or reasonsagporting such a mechanical and formalistic

reading of the ruling.”ld.
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In his report, Jackson explained that heeklbn the above facts to determine net income
and in doing so, he discovered several questlenadnsactions that, ihis opinion, should not
have been recorded as expenses of Defendamuish and had the effeof reducing profits.
Notably, Jackson testified that he relied on duperience on how tooaduct financial audits.
Elam v. MenziesNo. CIV.A. 6:07-253-DCR, 2010 WL334557, at *3 (E.D. Ky. Mar. 30, 2010)
(explaining that the Sixth Circuit has determiriedt absent an alternative convention, it can be
assumed that an expert relied on the normalege standards of their profession) (citing
Thompson470 F.3d at 12033.

The Court has also considered Defendam@siaining objections, and the Court declines
to exclude Jackson from testifying in this mattBefendants object todeson’s opinions, arguing
that he did not cite to any methodology, ruleregulation. As stated above, Jackson relied on his
experience and knowledgedonducting his review of th case and the lacK citing to a specific
rule is not fatal to his opinions. Jacksperformed an accounting of Defendant Vanquish’s
financial records and concludedatithere were certain questionallems. The Court finds that
his testimony will assist the jury in und&sng the alleged damages in this case.

Defendants also submit that Jackson’s opinuith respect to how federal income taxes
were recorded amounts to a legal conclusion. Tbert disagrees. Jackson explained that he

inspected Defendant Vanquish’s income taxes f20d1l to 2017 and that it did not pay taxes, and

3 Defendants have not challengktkson’s qualifications in this matter. In any event, the
Court notes that Jackson earnesiBachelor of Science in Mag@ment degree from MIT in 1970
with a specialization in mathematical modeling/aster of Business Admistration degree from
Southern lllinois with @pecialization in finance, and MasterScience Management degree with
a specialization in modeling and finance. [Doc. &74]. During his last sen years, he has been
the director of worldwide advanced quantitativalgsis within the litigation services practice with
responsibility for developing standards and pcast for quantifying damages in litigation
proceedings. Ifl. at 2].
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therefore, it was inappropriate to include doaation on the expense sheet for federal income
taxation. If Defendants disagree, they capss examine Jackson on this point.

Finally, the Court agrees with Plaintiff thBtfendants’ argument that Jackson’s opinion
does not fit the facts of this case is a repetitiothefr arguments made in the dispositive filings,
which the District Judge denied. Accordinglije Court finds Defendants’ request to exclude
Jackson’s opinion not well taken.

B. Motions to Seal

Plaintiff filed three Motions to Seal [Dock66, 173, and 180]. In tHiest Motion, Plaintiff
seeks to seal Exhibits A-S [Dot67] and B-S [Doc. 168] to itesponse to Defelants’ Seventh
Motion in Limine. Plaintiff sta#s that Exhibit A-S is the expert report of Mark Peterson,
Defendants’ expert, and that Exhibit B-S is seeond report by Jimmy Jackson. Plaintiff states
that he is filing such documeniader seal because in both expert reports, they rely on information
that Defendants have designatedagside counsel eyes only.”

The second Motion [Doc. 173] reggts that the Court seakhibit A-S [Doc. 174], which
was filed in opposition to Defends’ Motion to Exclude Jimmyackson. Exhibit A-S is the
expert report of Jimmy Jackson. Plaintiff statest tie does not believe that there is a basis for
sealing but that the documents Jackson reliedvere deemed “outsideounsel eyes only” by
Defendants.

With respect to Plaintiff's third Motion [Docl80], Plaintiff requests to file under seal
Exhibit B-S [Doc. 181], which was filed in opgition to Defendants’ Motion to Exclude Jimmy
Jackson. Exhibit B-S is portions bfark Peterson’s deposition. Riéiff states that he believes
that there is no basisrfgealing, but Defendants have markieel deposition as “outside counsel

eyes only.”
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Defendants filed a Consolidated Respons®laintiff's Motions [Doc. 196]. In their
Consolidated Response, Defendants requestib&ourt permit the following documents be filed
under seal: Peterson’s expepaoe [Doc. 167], Jackson’s second report [Doc. 168], and Jackson’s
original report [Doc. 174]. laddition, Defendants state that Plaintiff filed excerpts of Peterson’s
deposition [Doc. 181], and Defendadts not object to releasing tivformation that was cited in
Plaintiffs memorandum. Defendanstate that they seek only lindtsealing and that they have
submitted proposed redacted versiohshe exhibits. Defendants state that they seek to protect
Defendant Vanquish’s privacy rightéad its trade secrets in iisvn financial data. Defendants
assert that this case centers on a contract digmitveen two private indduals, and therefore,
is not of great public interestDefendants argue that the inforiioa at issue here is Defendant
Vanquish’s financial information taken from itsdincial records that wemroduced to Plaintiff
in discovery pursuant to the ftlated Protective Order. Defemds assert that their financial
records constitute “trade secrets” pursuarthe Tennessee Uaiim Secrets Act.

Defendants assert that its financial data is valuable to Vanquish and to its competitors.
Defendants explain that the financial informaticontained in the two Jackson reports and the
Peterson report would allow coetjtors to easily “reversengineer” Defendant Vanquish’s
indirect rates and awcipate the prices thatwill bid on future proposalsDefendants fear that this
would give its competitors an enormous competitive advantage because it would also allow them
to price their own proposals beldefendant Vanquish’s prices.

With respect to Jackson’s report, Defendante stedt they have made minor redactions to
the body of Jackson’s report, including (1) aeting a chart showing Vanquish’'s asserted net
income by Afghanistan contract, (2) chart simapvDefendant Barton’s compensation, and (3) a

chart showing the corrected net ino® on Afghanistan contracts.
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With respect to Jackson’s report, Defendasttte that they have made the following
redactions: (1) Vanquish’s 2018 NAT 1.0 Net Income, (2) chart showing NAT 1.0 Revenue by
period, (3) chart showing allocated corrected inebme on the Afghanistan contracts, (4) its
damages, and (5) chart of Plaintiflamages plus prejudgment interest.

With respect to Peterson’s report, Defendatage that they have redacted the following
information: (1) total net income for Afghavork through September 30, 2012, (2) suspension
damages, and (3) potentdilerted profits.

Defendants assert that they have concermsthiere may be an improper purpose at play
here. Defendants argue that Rtéf made improper comments in his Motions to Seal that such
secrets should not be sealed. Further, Defendants note that Plaintiff's counsel represents several
of Vanquish’s competitors. Defendants are concerned that there might be a leak to those sensitive
records to Vanquish’s competitors and that Ddénts believe that the Protective Order was
violated. Finally, Defendants stathat Plaintiff included claims in the Amended Complaint but
then later dropped such claims after receivingeDeant Vanquish’s financial information. In
support of their Consolidated Response, Defersdaate submitted the Declaration of Anna Love,
the CFO for Defendant Vanquish, and Greg@uiney, the Executive/ice President for
Defendant Vanquish.

Local Rule 26.2 provides as follows: “Except@berwise provided bgtatute, rule, or
order, all pleadings and other papers of any ndilecwith the Court . . . shall become a part of
the public record of this Court.” E.D. Tenn. L.R. 26)2(In order to seahg part of the record, a
party must show good cause. E.D. Tenn. L.R. 26.3¢b}Xhis District, dscrete redacting of
documents or selective sealing is generallygsreti over the wholesale sealing of documefee

E.D. Tenn. L.R. 26.2; E.D. Tenn. ECF R & P at §46® also PPG Inc., v. Payngo. 3:10-CV-
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73, 2010 WL 2158807 (E.D. Tenn. May 25, 2010) &mde Southeastern Milk Antitrust Litig.,
666 F. Supp. 2d 908, 912 (E.D. Tenn. 2009).

The Sixth Circuit reiterated # “courts have longecognized . . . a ‘strong presumption
in favor of openness’ as to court recordsShane Group, Inc. v. Blue Cross Blue Shield of
Michigan 825 F. 3d 299, 305 (6thiCune 7, 2016) (quotirrown & Williamson Tobacco Corp.

v. F.T.C, 710 F.2d 1165, 1179 (6th Cir. 1983 The Sixth Circuit comiued that the burden of
overcoming the presumption is aavg one and that throponent of sealing . . . must ‘analyze
in detail, document by document, the proprietg@drecy, providing reasons and legal citations.”
Id. (quotingBaxter Int’l, Inc., Abbott Labs297 F.3d 544, 545 (7th Cir. 2002)).

The Court has considered Defendants’ oeadfor placing the documents under seal and
finds good cause to place them under seal for purposes of ruling dbathmert Motions,
especially in light of Defendants’ limiteddactions. Accordingly, the Motions to SeBlocs.
166, 173, and 180areGRANTED. The Clerk iDIRECTED to seal [Docs. 167, 168, 174, 181].
With respect to [Doc. 181], portions of Petersomieposition, Defendants state that they do not
oppose releasing the portions of Peterson’s deposition that Plaintiff cited to in hisdmfBic.

179 at 6-7]. Defendants did niatlude these redactions in th&esponse, and therefore, they
SHALL file the said portions of Peterson’s depositoiied in Plaintiff's response in the public
record.

As a final matter, the Court notes that inf@welants’ response they claim that Plaintiff
violated the Protective Order in this case. Phdies contacted the Court regarding this dispute
pursuant to section 3(Pf the Scheduling Order. Section)3however, pertains to discovery
disputes, and the Court does not find that allegatof violating the Protective Order should be

considered a discovery dispute that can fygr@priately determinedn a telephone conference
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with the Court. Thus, if the parties have not resdlthis issue, the Court grants them leave to file

any appropriate motions that they deem are necessary.

V. CONCLUSION

Accordingly, for the reasons explainkedlow, the Court finds as follows:

(1)

(2)

3)

(4)

(5)

Plaintiff's Motion to Exclude Proffered Expert Testimony of
Mary Anne Osborn and Terry L. Claytodgc. 14Q is
GRANTED IN PART;

Defendants’ Motion to Exclud&xpert Testimony of Mr.
JacksonDoc. 151 is DENIED;

Plaintiff's Motion to Seal Ehibits A-S and B-S to His
Response to Defendants’ Seventh Motion in LimiDed.
166 is GRANTED;

Plaintiff's Motion to Seal Exhibit A to his Response in
Opposition to Doc. 1510oc. 173 is GRANTED; and

Plaintiffs Motion to Seal Ehibit B to his Response in
Opposition to Doc. 1510oc. 18Q is GRANTED.

IT 1S SO ORDERED.

BNTER:

e o Fan

‘unieuStatesviagistratejudige
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