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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE
SHAFIQULLAH KOSHANI,
Plaintiff,
No. 3:17-CV-265

V.

ERIC WAYNE BARTON,

vvvvvvvv

Defendant. )

MEMORANDUM OPINION

This matter is before the Court on Defendant’s “Renewed Motion for Judgment as
a Matter of Law or in the Alternative, For a New Trial or Remittitur” [doc. 265]. Plaintiff
has responded [doc. 294], and Defendant has replied [doc. 295]. This matterigenow
for the Court’s review. For the reasons stated below, Defendant’s motion will be denied.

l. Background

The plaintiff, Shafiqullah Koshani, a citizen and resident of Afghanistan, filed the
instant suit against defendants Eric Barton, a citizen of the United States, and Vanquish
Worldwide, LLC, alleging that he and Mr. Barton established a joint venture in
Afghanistan in 2010. They documented the terms of their joint venture in a Joint Venture
Agreement (“JVA”) [doc. 441], which entitled Plaintiff to receive fiftpne percent of any
net profits. Plaintifassertedhat the parties registered the joint venture with the Afghan

government and procured a business license from the Afghanistan Investment Support
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Agency (“AISA”); named their new business Vanquish Worldwide (“Vanquish
Afghanistan”); and pursued a contract with the United States Army, which was soliciting
bids for a project known as “National Afghan Trucking,” or “NAT,” in Afghanistan.

However, Plaintf allegedthat Mr. Bartonultimately submitted a proposal to the
United States in response to the NAT solicitation, but he did not submit it in Vanquish
Afghanistan’s name. Instead, Mr. Barton allegedly submitted the proposal on behalf of a
company with a nearly identical name, Vanquish Worldwide, LLC (*Vanquish United
States”)—a company that he allegedly owned in Tennessmel tabbed Vanquish
Afghanistan as a subcontractor that would render services under the contract. The United
States ultimately awarded the NAT contract to Maslq United States.

Plaintiff alleged that, thereafter, Mr. Barton informadh that he had secured the
NAT contract on Vanquish United States’ behalf, instead of on Vanquish Afghanistan’s
behalf, and askeBlaintiff to agree to make Vanquish Afghanistan a subcontractor under
the NAT contract. Plaintiff claiedthat he refused to do so because he had agreed to be
Mr. Barton’s partner, not his subcontractor, and he insisted that they proceed with the terms
of the JVA. Plaintiff and Mr. Barton then enteratb a Profit Sharing Agreement (“PSA”),
in which Mr. Barton acknowledged that he had receifntiff's help in building
Vanquish Afghanistan and creating the proposal that the United States accepted. In the
PSA, the parties agreed that Plaintiff would be entitled to half of “Vanquish worldwide’s”
net profits from the NAT contracalthough they also expressed their intention to proceed

“as per our agreement.”



According to Plaintiff, when the United States began making payments to Vanquish
United States under the NAT contract, Mr. Barton initially allocated shares of those
payments to him. However, by August 2012, Mr. Barton stopped providing Plaintiff with
his share of the profits, and eventually cut Plaintiff out of the business altogether. To
recoverhis share of the NAProfits, Plaintiff filed suit in this Court against Mr. Barton
and Vanquish United States, bringing multiple claims, including breach of contract, breach
of fiduciary duty, conversion, unjust enrichment, equitable accounting, breach of duty of
care, breach of duty of loyalty, breach of duty of trust, usurpation of corporate
opportunities, breach of the covenant of good faith and fair dealing, an accounting, and a
request for punitive damages.

Defendants responded with several counterclaims. [Doc. 75]. Defendaets stat
that they submitted a proposal for the NAT contrattich listed Vanquish United States
as the prime contractor and Vanquish Afghanistan as the subcontractor, after their initial
subcontractor, United Sadat Transportation and Logistics Company (*“USC"), partially
owned by Plaintiff's brother Farid Koshani, backed old. 4t 2425]. After receiving the
NAT contract, Vanquish United States allegedly hired Plaintidtlser brother, Jawid
Koshani,to serve as Operations Manager under the NAT contract, and Jawid signed a
Confidentiality, NonDisclosure, andNon-Competition Agreement (“NDA”) with
Vanquish United Statesld] at 25]. Defendants alleg¢hat, after the award of the NAT
Contract, Plaintiff refused to allow Vanquish Afghanistan to perform trucking missions,
and suggested that Defendants use USC as a subcontractor insdieadAffer further

discussion, Plaintiff ultimately agreed to use Vanquish Afghanistan for NAT trucking
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missions, and signed several agreements on the mattdr. at[ 2627]. However,
Defendants state that they later learned that Plaintiff did not truly intend for Vanquish
Afghanistan to perform any trucking missions, and every mission was given to USC rather
than Vanquish Afghanistanid] at 27].

Defendants allegkthat at the end of the NAT contract base period, when the United
States Army began awarding the first option year, Plaintiff began “making plans to steal
the NAT Contract,” and recruited his brother Jawid to assist in this schetdd. [
Defendants state that Plaintiff created a new Afghan sole proprietanstigr a name
similar to Vanquish Worldwide that was 100% owned by Plaintiff, registered it with
Afghan authorities, and set up a new Afghan bank account for the sole proprietdiship. [
at 28]. Defendants alledeghat Plaintiff and Jawid made false statements to the U.S.
Government in an effort to convince officials to issue the NAT contract option year to the
sole proprietorship rather than Vanquish United Statdd.]. [ Defendants state that
Plaintiff lied to government officials about his entitlement to the NAT contract option year,
as well as stating that Mr. Barton had forged sighatures on contracts and lied to contracting
officials. [Id. at 2930]. Defendants allege that Plaintiff's efforts were successful when
the government suspended paymeat¥anquish United States under the NAT contract,
and also suspended Vanquish United States from receiving any missions under the NAT
contract, beginning in October 2012d.[at 30].

In their counterclaims, Defendants alldg#aims for breach of contract, breach of
the covenant of good faith and fair dealing, breach of the duty not to misuse partnership

assets, tortious interference with the NAT contract, statutory inducement of a bréeeh of
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NAT contractstatutory inducement of a breach of the NDohitact,and conspiracy. Id.
at 31-39].

On a motion to dismiss, this Court dismissed a portion of Plaintiff's breach of
contract claim, and his claim for an accounting. [Doc. 59&t5B517]. The Court later
denied Defendants’ motion for summary judgment. [Doc. 113]. The Court then granted
summary judgment on Defendants’ counterclaims for tortious interference with the NAT
contract, statutory inducement of a breach of the NAT conaradtconspiracy, concluding
that these claims were barred by the statute of limitations. [Doc. 213]. However, the Court
denied summary judgment as to the remaining counterclaioh$. [

At the final pretrial conference, Plaintiff stated that he intended to limit his evidence
before the jury to Count 1 of the Complaithe breach of contract claim. The matter then
proceeded to a-day jury trial. At the start of trial, Plaintiff orally moved to amend his
complaint to drop Vanquish United States as a defendant, and proceed with Mr. Barton as
the only deéndant! [Doc. 281 at 9]. The Court granted the motidil.]] The Court also
dismissed Defendant’s Counterclaim 3, which alleged misuse of partnership assets under
Afghan law, after Defendant stated that he had no evidence to present as to thblapplica
Afghan law. [d. at 6-7].

At the close of Plaintiff's evidenc&efendant moved for judgment as a matter of

law on Plaintiff's breach of contract claim, pursuant to Federal Rule of Civil Procedure 50.

! The remainder of this memorandum opinion will use the term “Defendant” to refer to
Mr. Barton exclusively.



[Doc. 283 at 172]. The Court denied Defendant’s motion for judgment as a matter of law
at that time. Id. at 190]. Defendant then proceeded to present his evidence.

At the conclusion of all evidence, both Plaintiff and Defendant moved for judgment
as a matter of law, pursuant to Rule 50, on both Plaintiff's claim and Defeaddnt
Vanquish United Statestounterclaims. [Doc. 286 at 2148]. The Court granted
Plaintiff's motion for judgment as a matter of law thie remaining counterclaims. [Doc.

243]. As to Defendant’s breach of contract claim, the Court concluded, based on
Defendant’s own testimony, that the claim was barred by the statute of limitatidnat [

1]. As it did at the summary judgment stage, the Court rejected Defendant’s claim that the
Tennessee suspensitatute applied.Idl.]. The Court further concluded that it necessarily
must grant judgment in Plaintiff's favor on Defendant’s counterclaim alleging breach of
the implied covenant of good faith and fair dealing, because such claim is not-aletand
claim, but is, rather, part of an overall breach of contract claloh. af 2]. Finally, tle

Court granted judgment in Plaintiff's favor on Vanquish United Statesinterclaim
alleging inducement of a breach of the NDA, finding that Vanquisled Stateshad
presented no evidence that Plaintiff knew of the NDA, intended for it to be breactest],
maliciously, or that Vanquish United States suffered damad@$. |

After dismissing each of the remaining counterclaims, the Court moved on to
address Plaintiff’'s motion for judgment as a matter of law on several of the defenses raised
to the remaining breach of contract claim. The Court granted the motion as to the defenses
of laches and merger.ld[ at 23]. Specifically, as to merger, the Court stated that the

elements of merger had not been established because the evidence did not support a finding
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that the parties intended the PSA and #wecalled Partnership Agreement, a third
agreement introduced at trigd, merge. Id. at 3]. In the alternative, the Court also stated

that the PSA and the Partnership Agreement did not contain materially inconsistent terms,
such that they could not stand together as supplemental agreements, and thus, the merger
doctrine did not apply. The Court denied Plaintiff's motion as to the defense of first
material breach and Defendant’s liability on breach of contract claimld.]. The Court

also denied Defendant’s renewed motion for judgment as a matter of law on the issue of
liability, determining instead that Plaintiff's claim was a proper factual dispute for the jury

to decide, and there was sufficient evidence to submit the issue to thelgurmgt 3-4].

The jury ultimately concluded that Plaintiff had proven by a preponderance of the
evidence that Defendant breached the PSA by failing to share profits with Plaintiff. [Doc.
247 at 1]. The jury also concluded that Defendant had not shown by a preponderance of
the evidence that Plaintiff was the first to materially breach the PBlAat[2]. The jury
then found that the amount of compensatory damages that proximately resulted from
Defendattis breach of the PSA was $33,428,859.00.][ Accordingly, the Court entered
final judgment in Plaintiff's favor, awarding damages in the amount of $33,429,859. [Doc.
256]. Thereafter, Defendant filed the instant renewed motion for judgment as a matter of

law, or, in the alternative, new trial or remittitur. [Doc. 265].



Il. DISCUSSION

A. Renewed Motion for Judgment as a Matter of Law

Under Rule 50(b) of the Federal Rules of Civil Procedure,

If the court does not grant a motion for judgment as a matter of law made

under subdivision (a), the court is considered to have submitted the action to

the jury subject to the court’s later deciding the legal questions raised by the

motion. The movant may renew its request for judgment as a matter of law

by filing a motion no later than 10 days after the entry of judgmérthe

motion addresses a jury issue not decided by a verdigtiater than 10 days

after the jury was discharged. The movant may alternatively request a new

trial or join a motion for new trial under Rule 59.
Fed.R. Civ.P. 50(b). Arenewed motion for judgment as a matter of law should be granted
if in “viewing the evidence in the light most favorable to the-nwwving party, there is no
genuine issue of material fact for the jury, and reasonable minds could come to but one
conclusion in favor of the moving partyNoble v. Brinker Int'l, InG.391 F.3d 715, 720
(6th Cir. 2004).

“A federal court sitting in a diversity case must apply the directed verdict standard
of the state whose substantive law governs the acti@arisler v. Grove Mfg. Cp826
F.2d 1507, 1510 (6th Cir. 1987) (quotiRipea v. Masselerguson, InG.767 F.2d 266,
269 (6th Cir. 1985)). Under Tennessee law, a motion for judgment notwithstanding the
verdict is the stattaw equivalent to a federal motion for judgment as a matter of law.
Tipton v. Union Tank Car CoNo. 3:15cv-311, 2018 WL 6729641, at *2 (E.D. Tenn.
Dec. 21, 2018). Both motions are thus evaluated under the same stdddard.

It is well-established “that a pestial motion for judgment as a matter of law ‘is not

available at anyone’s request on an issue not brought before the court prior to the



submission of the case to the juryFord v. County of Grand Traversg35 F.3d 483, 491
(6th Cir. 2008) (quotingm. & Foreign Ins. Co. v. Bgli06 F.3d 155, 160 (6th Cir. 1997)).
Thus, “[b]ecause the Rule 50(b) motion is only a renewal of the preverdict motion, it can
be granted only on grounds advanced in the preverdict motidn(§uoting Fed. R. CiwP.
50, 2006 Amendment, advisory committee’s hotelere, the only issues raisbdth in
Defendant’s pre-verdict motion for judgment as a matter of law and the instant motion are
Defendant’s arguments regarding Mr. Barton’s personal obligation under the PSA and the
application of the merger doctrine. Accordingly, to the extent that Defendant seeks
judgment as a matter of law on any other issues raised in his motion, the CaDEMMI
the motion as procedurally improper. The Court will, however, address those issues in the
context of Defendant’s alternative requests for a new trial or remittitur.
1. Mr. Barton’s Personal Obligation

Defendant first asserts that the PSA did not personally obligate him to pay anything
to Plaintiff. [Doc. 266 at 12]. Defendant contends that the only way he could have
personally breached the terms of the PSA is if he received more than 50% of the NAT
profits, but Plaintiff did not even attempt to establish this fddt] Defendant asserts that,
at most, he receive®B0.8 million from Vanquish United States, but Plaintiff did not show
which distributions related to NAT profitsidf at13]. Because Plaintiff did not show that
he received more than 50% of the NAT profits, to hold him personally accountable,
Plaintiff was required to pierce the corporate veil, but Plaintiff did not even argue for veil
piercing. [d. at 1314]. In the alternative, Defendant requests remittitur because

Tennessee law does not allow Varsilunited State$o be held liable for claimmaised

9



only againstMr. Barton and therefore, the verdict should be reduced to 50% of some
portion of the $30.8 million. Ifl. at 15].

Plaintiff responds that it is clear that the PSA obligated Mr. Barton to share profits.
[Doc. 294 at 4]. Plaintiff first contends that this is not a proper subject for a renewed
motion for judgment as a matter of law, because Defendant did not raise it in his original
Rule 50 motion. If.]. Nevertheless, Plaintiff argues that Defendant’s attempt to read the
PSA as only obligating him not to receive more than 50% of the profits is absurd, and
would render the agreement illusory, defy common sense, and produce a result contrary to
the plain language of the agreemerit. it 56]. Moreover, Plaintiff contends that he is
not attempting to pierce the corporate veid. pt 6]. Rather, in the PSA, Mr. Barton was
the one who agreed to share profits with Plaintiff, and, as the sole member, 100% owner,
President, and CEO of Vanigh United States, there was no reason Mr. Barton could not
promise to share Vanquish United States’ profitd. 4t 6-7].

Defendant replies that he did raise this issue in his original Rule 50 motion. [Doc.
295 at 14]. Defendant contends that thermisxpress language in the PSA that states that
heis required to paflaintiff, and absent such, Plaintiff would need to pierce the corporate
veil to collect fromhim. [Id. at 15]. Moreover, Defendant contends that, even if the PSA
is construed to state thagis obligated to make paymentsR&@intiff, there is no evidence
in the record thaPlaintiff ever “earned” his share of the profitdd.[at 16]. Thus, there
wasinsufficient evidence for the jury to conclude tifendantreceived any amounts

from VanquishUnited Statedased solely on the NAT contractd.[at 17].
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As an initial matter, the Court notes that Defendant is correct regarding the initial
Rule 50 motion. Defendant raised this issue in his oral Rule 50 motion, made at the
conclusion of all of the evidence at trial. The Court denied Defendant’s Rule 50 motion
on this ground, finding that this was a proper factual dispute for the jury, and there was
sufficient evidence to submit the matter to the jury. [Doc. 243 at 4]. Accordingly, the
Court will review this matter under the standard for a renewed motion for judgment as a
matter of law.

The Court concludes that the terms of the PSA are ambiguoaesactly how the
profits were to be split by the parties. Notably, the PSA states that the net profit “shall be
divided among the parties as follows: Eric Barton shall receive 50% Percent and
Shafiqullah Koshani shall receive 50% percent of profit ragpenses.” [PX1].
Additionally, Mr. Barton arguably appears to have signed the PSA in his personal capacity,
as the signature line merely states “Eric Barton,” and includes Mr. Barton’s signature. The
signature line contains no indication that Mr. Barton was signing in his capacity as an
officer of Vanquish United States. The PSA further states that, in light of past assistance
from Plaintiff, “I acknowledge that the profit that will be earned in NAT Shafiqullah
Koshani shall earn 50% of the whole profit after expenses and Eric Barton shall receive
50% of the whole contract after expenses|[.]Jd. [[emphasis added)]. The “I” in this
sentence appears to reference Mr. Barton, in his personal capacity. In light of this
ambiguity as to the party responsible for sharing the Vanquish United States profits,
viewing the evidence in the light most favorable to Plaintiff, the Court concludes that a

genuine issue of material fagkistedfor the jury, and reasonable minds could come to
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differing conclusions. Accordingly, the Court will not disturb the jury’s ultimate
conclusion that Defendant was liable under the PSA, and the CourtD&ENY
Defendant’s renewed motion for judgment as a matter of law on this ground.

2. Merger Doctrine

Defendant notes that the Court has already ruled that there was a genuine issue of
material fact as to whether the Partnership Agreemasta new agreement or a collection
of prior agreements [Doc. 266 at 16]. Defendant asserts that, on its face, it is clear that the
Partnership Agreemerdannot be a collection of prior agreements because some of the
language from the JVA and the PSA was altered in the Partnership Agredihéni Hus,
Defendant contends, the merger doctrine applies.af 17].

Plaintiff respondghat there is insufficient evidence that the parties intended to
create a new agreement and discard the prior agreement. [Daat Z94Plaintiff notes
that the Partnership Agreement does nohtain a merger clauser any language
purporting to supersedey other agreemenild.]. Finally, Plaintiff argues that Defendant
points to no evidence that there is anything materially different in terms of the PSA and the
PSA language reproduced in the Partnership Agreemiehtat[10].

Defendant replies that a merger clause is not necessary for application of the merger
doctrine. [Doc. 295 at 9]. Defendant contends that, although extraneous evidence is
permissible if the Partnership Agreement is ambiguous, it does not permit the parties’
testimony to be considered, so the Court should disregard Plaintiff's testimdngt 1[J.
Defendant states that the evidence is clear from the parties’ course of conduct that the

Partnership Agreement was the parties’ final agreemedt.af 11]. Finally, Defendant
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contends that the merger doctrine does not require inconsistencies, and nonetheless, there
were numerous inconsistencies, including the Partnership Agreement containing a duration
clause. Id. at 11-12].

Under the merger doctrine, when parties to a contract enter into a subsequent
agreement concerning the same subject matter as the first contract, the earlier contract
merges into the latter contract, and is rescinded and extinguiSiede Krishna, LLC.v
Broadmoor Inv. Corp.No. W2011-00514-COA-R3-CV, 2012 WL 312254, at *14 (Tenn.

Ct. App. Feb. 1, 2012). For the merger doctrine to apply, the successive contracts must
have the same parties and generally must contain inconsistent terms, such thainibey ca

be considered supplemental agreements. Inconsistency of terms is the crux of the
merger doctrine inquiry.Great AnericanIns. Co. v. Nelson, In¢c276 F. Supp. 3d 762,

768 (W.D. Tenn. 2017). Moreover, “[a]dditional terms are not necessaciysistent
terms.” Id. at 769.

Defendant contendbat “inconsistent terms are not a prerequisite to the application
of the merger doctrine,” citindRobert J. Young Co. v. Nashville Hockey Cluty.,L
Partnership No. M20062511-COA-R3€V, 2008 WL 820488 (Tenn. Ct. App. Mar. 26,
2018), for this proposition. Indeed, in his citatiorRimbert J. YoungDefendant includes
a parenthetical containing the following purported quote from the case:

Inconsistent terms may enable a Court to easily infer merger without having

to closelyscrutinize the intent of the parties. Where terms are consistent, the

Court cannot automaticalipfer merger, but the merger doctrine may still

apply if it is clear that the parties intended for thst agreement to be a
complete and final expression of their relationship.
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[Doc. 266 at 5]. The Court has fully reviewed fRebert J. Youngase, and no such
guotation exists. To the contrary, the case, like the cases cited previously uthe C
states that “[i]f the parties to a prior agreement enter into a subsequent contract that
completely covers the same subject, but the second agreement contains terms that are
inconsistent with those of the prior agreement, and the two documents chanot
together, the later document supersedes and rescinds the earlier agred?odert J.
Young 2008 WL 820488, at *6 (quoting 17B C.J&ontracts88434 and 435 (1999)).
Not only does this case not contain the purported quotation presented by Defendant, but,
despite varied attempts to locate a case, or any source at all, containing this quote, the Court
has been unable to locate the source of the purported ddetause Defendahts cited
no other valid citations in support of his contention that inconsistent terms are not a
prerequisite to the application of the merger doctrine, and the Court’s review of Tennessee
case law on the matter indicates that the opposite is true, the Court will not entertain this
argument. The Court cautions defense counsel that, in any future filings, he should
diligently review the citations presented to the Court to ensure that the information
presented is accurate.

Nonetheless, since Defendant Ihasught theRobert J. Youngase to the Court’s
attention, the Court notes that the case states as follows:

[D]eviations or changes in a contract do not necessarily abrogate it or imply

its abandonment, and where it is claimed that by reason of inconsistency

between the terms of a new agreement and those of the old the old one is

dischargedthe fact that such was the intention of the parties must clearly
appear.
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Id. (quoting 17B C.J.SContracts 88434 and 435 (1999)) (emphasis in original).
Accordingly, the Court concluded that “it is the intent of the parties that controls the
guestion of abrogation by subsequent agreemeldt.” In granting Plaintiff's Rule 50
motion on the merger doctrine, the Court concluded that “the evidence does not support a
finding that the parties intended the [PSA] and thealed Partnership Agreement to
merge.” [Doc. 243 at 3]Defendant now contends that there was direct testimony, namely,
Defendant’s own testimony, that the parties intended the Partnership Agreement to replace
the PSA. [Doc. 266 at 4The Court heard the evidence presented at trial, and has reviewed
that evidence again, and concludes that there was insufficient evidence to support a finding
thatboth parties intended the Partnership Agreement and the PSA to merge.

In the alternative, the Court stated that the PSA and the Partnership Agreement “did
not contain materially inconsistent terms, such that they cannot stand together as
supplemental agreements|.]” [Doc. 243 at 3 (emphasis added)]. Defendant appears to
misconstrue the Court’s ruling, stating that the Court “ruled that therene@éneonsistent
terms between the PSA and PA.” [Doc. 266 at 4, n. 6 (emphasis added)]. The law on the
doctrine of merger, in the State of Tennessee, does not require a finding that there were
incorsistencies between the PSA and the Partnership Agreement. Rather, the doctrine of
merger applies if there are inconsistencies between the docusnehtshat they cannot
stand together as supplemental documer@hree KrishnaNo. W201100514-COA-

R3-CV, 2012 WL 312254, at *1{emphasis added)While Defendant points to various
inconsistencies in the two documents at issue here, Defendant pointsntatencal

inconsistencies, that would prevent the documents from standing together as supplemental
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agreements, even assuming that the Partnership Agreement is a separate contract.
Moreover, Defendant primarily points to additions to the PSA’s language that are included
in the full Partnership Agreement as the “inconsistent terms” on which he reliesvétowe
as Defendant’s own case law points out, “deviations or changes” are not alone sufficient to
merit application of the merger doctringobert J. Yound008 WL 820488, at *6 (quoting
17B C.J.SContracts88434 and 435 (1999)). Accordingly, Defend&ias not met his
burden of proving that, viewing the evidence in the light most favorable to Plaintiff, the
Court clearly erred in granting Plaintiff’'s motion for judgment as a matter of law.
B. Motion for a New Trial or Remittitur

Under Rule 59, the Court “may, on motion, grant a new trial on all or some of the
issues . . after a jury trial, for any reason for which a new trial has heretofore been granted
in an action at law in federal courtFed. R. Civ. P. 59(a)(1)(A)In this circuit, courts
interpret this language to mean that a new trial is improper unless a jury reached a result

b1

that is “seriously erroneous,” “as evidenced by: (1) the verdict being against the weight of
the evidence; (2) the damages being excessive; or (3) the trial being unfair to the moving
party in some way, i.e., the proceedings being influenced by prejudice or Halsiées v.

City of Massillon 78 F.3d 1041, 10486 (6th Cir. 1996) (citations omitted). A decision

to grant or deny a motion for a new trial “is discretionary with the district coDavis by

Davis v. Jellico Cmty. Hosp. In@12 F.2d 129, 13383 (6th Cir. 1990) (citations omitted);

see -S Indus. v. MatlagkNo. 3:07CV-273,2010 WL 2696202at *1 (E.D. Tenn. July 6,

2010) (noting that a district counts “broad discretion” when deciding the propriety of a

new trial under Rule 59 (citations omitted)). However, this Court “[is] not free to reweigh
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the evidence or set aside the jury verdict merely because the jury could have drawn
different inferencesraconclusions.”Barnes v. OwenrsCorning Fiberglas Corp.201 F.3d
815, 821 (6th Cir.2000) (citinpuncan v. Duncan377 F.2d 49, 52 (6th Cir.1967)).

As an initial matter, as to Defendant’'s arguments regarding his personal liability
under the PSA and the doctrine of merger, to the etatiDefendant seeks a new trial on
these grounds, the Court will deny the motion for the reasons stated above. The Court will
now address whether Defendant has established grounds for a new trial based on any other
argument raised in his motion.

1. Investment Repayment

Next, Defendant contends that the verdict included more than $200,000 for
investment repayment, but there was no term in the parties’ contract for repayment of
investment. [Doc. 266 at 18]. Defendant states that, even if there was a term in the
contract, Plaintiff did not raise the investment repayment as a claim in this nidites,
Defendant contends that the Court should grant a new trial or remittitur to remove $214,800
from the verdict. Id.].

Plaintiff responds that a remittitur 214,800 is not warranted. [Doc. 294 at 10].
Plaintiff explains that Vanquistinited Statestecords showed an entry of $158,711.10 in
August of 2012 to “write down Koshani loan,” but this amount was never actually paid to
Plaintiff. Thus, by recording a wrigown, but not paying the amount to Plaintiff, the
figure was recorded as income to \daishUnited States, meaning that reversing the entry
would decrease the total amount of Vanquish United Stattefits. Plaintiff explains that,

to account for this, the expert witness included a separate item reflecting the amount that
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Vanquish UnitedStates’ books showed thaPlaintiff was owed, so that the profit
calculation was not artificially inflated.ld.].

Defendant replies that there is no support in the record for Plaintiff’'s argument and
it is not a rational interpretation of the facts. [Doc. 295 at 13]. Defendant statédsethat
expert witness did not testify that he made this adjustment so that profit was not artificially
inflated. Moreover, Defendant states thiaprofits would be decreased by removing the
$158,711.10 figure, Plaintiff’'s damages should be half of that anau$ii9,355.55. 1§.].
Defendant contends that the expert witness testified that this amount was to return the full
amount of Plaintiff's investment, and amounts for investment repayment are not profits
and have no place in the verdict, therefore, the verdict is overstated by $214¢BGQ. [
13-14].

At trial, Jimmy Jackson, a business consultant hired by Plaintiff, testified that, based
on VanquishUnited Statesbooks, it appeared that in the summer of 2012, Vanquish
United States made the decision not to repay Plaintiff the full amount of his investment or
loan. [Doc. 282 at 2167; Doc. 283 at 36]. Jackson noted an entry on the books that
stated “to write down Koshani loan.” [Doc. 283 at 38]. Jackson explained that, essentially,
VanquishUnited States wrote off the liability laintiff for approximately $158,000, and
then recorded it as incomeld]]. Jackson testified that this allege loan wdtavn was
recorded as income in 2012, so, in calculating damages, he reversed the income, thereby
reducing Vanquishnited Statesincome for2012, but included the amount as a separate
amount due to Plaintiff, in order to return the full amount of his investmkhtat[4041].

Jackson concluded that the total for Plaintiff's percent of profits, including interest, on the
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NAT contract was $33.2 million, on the NAT 1.5 contract was $890,000, and on the NAT
2 contract was negative $39,000d. [at 4344]. Regarding the repayment of investment
amount, Jackson stated taintiff was owed the $158,000 that he should have received
in the summer of 2012, and also prejudgment interest of $56,000, for a total of $215,000
to restore him to the position that he would have been in, but for the failure to make the
investment repayment to himld[ at 44-45].

Jackson stated that the total amount dudlamtiff for both the NAT contracts and
the investment repayment plus interest was $33,824,063at[45]. Jackson broke this
down as follows: (1) NAT 1.0 contract, including prejudgment interest: $33,214,059; (2)
NAT 1.5 contract, including prejudgment interest: $890,488; (3) NAT 2.0 contract,
including prejudgment interest: negative $495,344; and (4) investment repayment with
prejudgment interest: $214,800ld.[at 4546]. On crossexaminationJackson testified
that the approximately $800,0@tat VanquistUnited Stateslid repay tdPlaintiff was not
an expense or revenue, so he did not include it in his calculatiohst 115-16].

Defendant appear® somewhat misinterpret Jackson’s testimony regarding the
$214,800. The Court understands Jackson’s testimony to say that, in calculating damages,
he: (a) removed the $158,711 from Vanquish United State’s profits, because inclusion of
the Koshani loan “write off” artificially inflated profits by this amount; and (b) calculated
a separate category of damages for the repayment of investment, which, with the inclusion
of prejudgment interest, equaled $214,800. Ultimately, the jury returned a verdiatrin fav
of Plaintiff, awarding him $33,428,859 in damages. This figure was clearly the addition

of Jackson’s calculated damages on the NAT 1 contract and for repayment of investment.
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However, the jury declined to include the amounts Jackson calculated relative to the NAT
1.5 and NAT 2 contracts. Thus, it is obvious that the jury considered thoroughly what
amounts presented Defendant was obligated to pay to Plaintiff under the terms of the PSA.

Moreover, the Court concludes that a jury could reasonably find that Defendant was
obligated to repay Plaintiff's investment, in addition to profits, under the terms of the PSA.
Contrary to Defendant’s assert, Plaintiff did request compensatory damages equal to his
capital investments in his amended complaint. [Doc. 41 at 25]. By its terms, the PSA
consistently refers to the parties’ share of profits “after expenses.” A reasonable jury could
conclude, in light of the evidence presented, that the investment repayment was an expected
expense, which the parties intended to be repaid before profits were distributed under the
terms of the PSA, and therefore, that Defendant was obligated to repay this amount to
Plaintiff. Accordingly, the Court will not disturb the jury’s determination, and RENY
Defendant’s request for a new trial, or remittitur, on this ground.

2. PSA terminated December 2013

Reiterating their prior argument, Defendant contends that the JVA contained a
3-year term, and thus, terminated on December 17, 2013. [Doc. 266 at 18]. Thus,
Defendant contends that, even if he performed the contract as the jury interpreted it, the
maximum amount owed to Plaintiff by December 2013 was $808,9@5at[19-20].

Plaintiff responds that this argument does not rely on the terms of the PSA, but
rather, the terms ahe JVA. [Doc. 294 at 11]. Plaintiff states that, at trial, Defendant
testified that the JVA was supplanted by the AISA application, which did not contain a

duration clause, so this argument is contrary to Defendant’s own evidéage.F[nally,
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Plaintiff states that Defendant was able to argue this theory to the jury, but the jury plainly
rejected it. [d. at 12].

Defendant replies that PSA incorporates the JVA, because, on its face, it makes
reference to the JVA on two occasiofiBoc. 295 at 4]. Further, Defendant contends that
Plaintiff has expressly acknowledged through this litigation that the PSA incorporated the
JVA, and should be judicially estopped from denying such ndd.]. [ Defendant thus
contends that the entirety of the JVA was incorporated into the PSA, including the duration
clause. |[d. at 5].

Defendant raised this argument, and the Court rejected it, at the summary judgment
stage. [Doc. 112 at 11]. Specifically, this Court concluded that the languageRB
was ambiguous as to whether the partnership automatically terminated after three years
when a later agreement (the PSA), which did not contain a duration clause, was signed by
the parties, and the partnership was never wound up and dissolved as required by the JVA.
The Court concluded that, because the contract language was ambiguous, it needed to
determine the parties’ intent to conclude that the PSA automatically terminated after three
years, but found that there was insufficient evidence as fmatiies’ intent at the summary
judgment stage.Id.].

At trial, Defendant raised this argument, that the PSA terminated in December 2013,
to the jury. [Doc. 289 at 388]. However, the jury necessarily rejected this argument in
finding in Plaintiff's favor, and awarding damages of $33,428,859. There was ample
evidence presented at trial to allow a reasonable jury to conclude that the parties did not

intend the PSA to terminate in December 2013. For example, neither the finalized PSA,
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nor the draft PSA created Wefendant contained any reference to the duration clause
contained in the JVA, or any other duration limitation. [PX1; PX30loreover,
Defendantestified at trial that the JVA “was not intended to statih start the business.

It was intended to start a relationship. The application for the AISA license is what actually
started a business entity[.]” [Doc. 284 at 152]. Nothing in the AISA license obtained by
the parties contained any duration clause or limitation. [PX5]. Based on this evidence, a
reasonable jury could conclude that the parties did not intend for the JVA’s duration clause
to apply to the PSA.

Ultimately, the jury was presented with Defendant’s theory, and rejected the
contention that the PSA automatically terminated in December 2013. Because a reasonable
jury could have rejected Defendant’s theory, based on the evidence presented at trial, the
Court finds that there are no grounds for a new trial. The Court need not reach Defendant’s
argument regarding judicial estoppel. Accordingly, the Court WENY Defendant’s
request for a new trial, or remittitur, on this ground.

3. PSA related to Vanquish Afghanistan, not Vanquish Uried States

Next, Defendant contends that the language of the PSA refers to the profits of the
Afghan partnership, not Vanquish United States. [Doc. 266 at 20]. Defendant notes that
the Court has already determined that the term “Vanquish Worldwide” in the PSA is
ambiguous. Defendant then points to Section 5 of the JVA, which contains the “no other
remuneration” provision. Defendant contends that, if the PSA is interpreted to apply to the
profits of Vanquish United States, themeneration clause would be meaningless, since

the PSA would allow other remuneration from the joint venture in the form of shared
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profits. [ld.]. Defendant notes that ambiguity should be construed against the drafter,
which in this case, is Plaintiff.Id. at 21].

Plaintiff responds that the PSA does not apply only to profitvahquish
Afghanistan [Doc. 294 at 12]. Plaintiff notes that this Court rejected this argument at both
the motion to dismiss and summary judgment Samged the jury rejected it at trialld[
at 13]. Nonetheless, Plaintiff argues that the terms of the PSA plainly refer to profits on
the NAT contract, not a subcontract, and the surrounding circumstances make clear that
the parties agreed to share the profits of the prime NAT contrfict. at 1314].
Specifically, Plaintiff points to the facts that: (1) Defendant’s draft of the PSA expressly
provided that Vanquish would pay Plaintiff a fee equal to 50% of the profit of the company
from NAT; (2) Defendant gave Plaintiff access to Vanquish United States’ First Tennessee
bank account; and (3) the parties repeatedly asked the government to change the account
into which it made payments for the NAT contract to a joint account in Afghanidthn. [
at 1415]. Plaintiff contends that Defendant’s attempted reliance on Section V of the JVA
fails because it rests upon an argued interpretation of a provision in a different contract
than the one on which the claims at trial were based, and the JVA was supplanted according
to Defendant’s own testimonyld[ at 15-16].

The Court previously addressed this argument at the summary judgment stage.
[Doc. 112 at 18]. Specifically, the Court concluded that, because the PSA used the term
“Vanquish worldwide” to refer to both Vanquish United States and Vanquish Afghanistan,
the PSA was ambiguous as to whadmpany’s profitsvere to be shared. The Court thus

found that there was a genuine issue of material fact as to the parties’ intent regarding
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which Vanquish would split profits under the PSA. Thereafter, the parties raised this issue
before the jury. Specifically, both of the parties argued extensively during closing
argumentor their respective interpretations of the term “Vanquish worldwide” in the PSA.
[Doc. 289]. Ultimately, the jury agreed with Plaintiff's theory.

The Court finds that there was ample evidence for the jury to conclude that
the'Vanquish worldwide,” referenced in the PSA, referred to Vanquish United States.
Notably, emails introduced at trial indicated thBtefendantcontinued to assure the
Koshanis that they would be receiving their share of profits under the PSA, long after
Defendantknew that Vanquish Afghanistan was not performing any missions as a
subcontractor. If the parties intended the PSA to refer to the profits of Vanquish
Afghanistan, rather than Vanquish United Stabegendant assurances that tk@shanis
would receive their share of profits, while knowing that that no profits existed, would be
entirely illogical. Accordingly, because there was sufficient evidence to support the jury’s
conclusion that the PSA referred to the profits of Vanquish United States, rather than
Vanquish Afghanistan, the Court WINENY the motion for a new trial on this ground.

4. Evidentiary Matters

Defendant further argues that the Court erred in admitting Plaintiff's Exhibit 152,
testimony regarding settlement negotiations, and excluding certain testimony. [Doc. 266
at 21]. Defendant contends that PX152 contained inadmissible hearsay and Rule 408
settlement communicationsld]]. Defendant states that he was also prejudiced by Jawid
Koshani’'s testimony abowgtatements purportedly made during settlement negotiations.

[Id. at 2222]. Finally, Defendant contends that the Court excluded admissible testimony
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from MathewNaugher that he was hewbstagdy the Koshanis and that Jawid threatened

to shootDefendant [Id. at 22]. Defendant contends that these errors made it appear that
he agreed th&laintiff was entitled to 50% profits, and interfered with the jury’s credibility
determination regarding Jawid’s testimonyd.].

Plaintiff responds thatevidentiay rulings, even if erroneous, are generally
insufficient to merit a new trial, unless a different outcome would have resulted, absent the
error. [Doc. 294 at 16]. Plaintiff contends that Defendant does not explain what statements
in PX152 are inadmissible hearsay, why they are hearsay, or what statements relate to a
settlement communication. Idf]. Plaintiff contends that ordinary business
communications are not settlement negotiations under Rule 4@8at[17]. As to the
alleged hearsay, Plaintiff contends that Jawid testified at trial, and Defendant’s statements
and silence are therefore admissions under Rule 801(d)(@). [Moreover, Plaintiff
contends that, even if PX152 was inadmissible, Defendant cannot demonstrate that its
exclusion wouldhave produced a different outcome in light of the other evidence showing
that Defendant repeatedly assured Plaintiff that he would share the NAT profits with him.
[Id. at 1718]. As to Jawid’s testimony, Plaintiff states that Defendant did not idevitigy
portion of the testimony was objectionable and never objected to this testimony at trial.
[Id. at 18]. As to Naugher’'s testimony, Plaintiff argues that Defendant’s exaggerated
description of this testimony confirms that the objective was to inflame the passions of the
jury and smear Plaintiff and his brotherld.[at 19]. Moreover, Plaintiff states that
Defendant has made no attempt to establish that admission of this testimony would have

resulted in a different outcomeld]].
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Defendant replies that evidentiary rulings were prejudicial to him. [Doc. 295 at 17].
As to Jawid’s testimony, Defendant contends that there is no requirement in the applicable
law that Defendant object at trial. Rather, the focus is on whether the testimony is
prejudicial, and here the prejudice waxtreme.” [Id.]. Defendant states that this
testimony unfairly portrayed him as a schemer who set out to cheat Plaildtifat [L8].

As to the evidence of settlement negotiations, Defendant states thatsJ@asiotnony
established that a meeting in Dubai was part of a settlemagnotiatiorbetween the parties,

and the statements in PX152 were allegedly made by Defendant in the context of this
meeting in Dubai, after Plaintiff had already hired counsel. Defendant further contends
that PX152 constitutes inadmissible hearsayd.].[ As to the Naugher testimony,
Defendant contends that the Court overlooked Jawid’s testimony on ea@tination

that he had been falsely accused of making threats agawtsierAmerican, which should

have opened théoor to Naugher's testimony regarding Jawid’'s threatd. pt 19].
Defendant contends that exclusion of this testimony provided thentinya onesided
version of the facts.Iq.].

To secure a new trial, “it is not sufficient for the moving party to show that the
district court made a mistake in admitting certain testimonyKgndel v. Local 1-A
United Food and Commercial Worke&l2 F. App’'x 472, 479 (6th Cir. 2013A jury's
verdict should only be overturned based on “evidentiary errors if they were not
harmless.” Mike's Train House, Inaos. Lionel, L.L.C. 472 F.3d398, 409(6th Cir. 2006)

“The harmlesserrorstandard provides that if ‘one cannot say, with fair assurancthat

the judgment was not substantially swayed by the error, it is impossible to conclude that
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substantial rights were not affectedd. at 40910 (quotingDePew v. Andersor311 F.3d
742, 751 (6th Cir2002)). In applying the fair assurance test, the Court must first ask
whether an evidentiary error occurred, and then examine the proceedings in their entirety.
Kende] 512 F. App’x at 480.“Application of the test is highly sensitite the unique
context of the particular case, including the -sided or closely balanced nature of the
evidence bearing upon the issue which the error arguably affected, and the centrality of
that issue to the ultimate decisiond. (quotingBeck vHaik, 377 F.3d 624, 635 (6th Cir.
2004)) (internal quotation marks omitted).
a. Plaintiff’'s Exhibit 152 and Jawid Koshani Testimony

Defendant objected to the introduction of Plaintiff's Exhibit 152 (“PX152") at, trial
arguingboth that the exhibit was hearsayd contained settlement negotiations. [Doc. 283
at 156]. As to the settlement negotiation, Defendant argued that the parties met in Dubai
to “try to work through some problems” between Vanquish United States and USC, and
Farid Koshani was “try[ing] to bridge the gap in the relationship between Eric Barton and
Shafiq Koshani.” Id.]. Accordingly, Defendant contended tlzatty statements made in
Dubai were part of settlement negotiationd. &t 157]. Plaintiff argued that the statements
in Dubai werenot settlement negotiations under Rule 408, but were instead, part of the
same discussions that had been ongoing between business partners. Plaintiff stated that
there was no threatened litigation at this point and there were no lawyers involved. The
Court agreed that Rule 408 did not apply, and overruled the objeckbh. [

PX152 is an amail from Jawid Koshani to Eric Barton, dated Noventhe?2012.

The email states, in relevant part:
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As we per our discussion yesterday dated 02012 in Grant Hayat hotel

in Dubai you confirmed that Shafig Koshani owned 50% of the NAT contract

and you also confirmed that Shafig will be receiving 50% profit and you will

be receiving 50% from this contract as well.

[PX152]. After the exhibit was admitted, Jawid testified that the e-mail was referencing a
discussion at the Grant Hyatt Hotel in Dubai that occurred on November 1, 2012. [Doc.
283 at 158]. Jawid stated that, after the issue of nonpaymddefeydantarose, there
were several discussions witlefendantwho asked if the Koshanis could meet in Dubai

to discuss a solutionfld.]. Jawid stated that, at the meetibggfendantconfirmed that
Plaintiff owned 50 percent of the NAT contract and would receive 50 percent of the profits.
[Id. at 158-59].

As an initial matter, the Court notes that Defendant’s entire argument on both the
hearsay and settlement negotiation matters was limited to approximately one page in his
memorandum in support of his motion, which cited no law in support of his arguments.
[Doc. 266 at21-22]. On this ground alone, the Court could conclude that Defendant’s
arguments are so cursory that he has not met his burden of establishing entittement to a
new trial on this ground. Nevertheless, the Court will address the merits of these
arguments, to the extent possible.

I. Hearsay

Hearsay is generally inadmissible in federal court, unless a relevant exception

applies. Fed. R. Evid. 802. Hearsay is defined as a statement that: (1) the declarant does

not make while testifying at the current trial or hearing; and (2) a party offers in evidence

to prove the truth of the matter asserted in the statement. Fed. R. Evid. 801(c).
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Notably, the Court did not explicitly address the hearsay objection as to this exhibit
and testimony at trial, but rather, like the parties, concentrated on the Rule 408 objection,
discussed further below. However, in overruling the objection, the Court implicitly
overruled the hearsay portion of thigiection.

Although, as noted above, Defendant provides almost no explanation for how
PX152 contains hearsay, it appears to the Court that there are two levels of potential
hearsay at issue. First, themail itself is an oubf-court statement of Jawid Koshani.
Second, the email contains a statement purportedly mad®bjendanduring a meeting
in Dubai. However, the purported statemenDefendantdoes not qualify as hearsay,
because it is a statement being offered against an opposing party, and was made by th
party. Fed. R. Evid. 801(2)(A). Moreover, Jawidmail is not hearsay, because it is the
prior statement of a witness, which is consistent with the witness’s testimony and was
offered “to rebut an express or implied charge that the declarant refamibated it or
acted from a recent improper influence or motive in so testifying[.]” Fed. R. Evid.
801(d)(1)(B)(1). The email was consistent with Jawid’s testimony tRsfendant had
promised to split the profits of the NAT contract witlaintiff, and was offered, in part, to
rebut Defendant’s implication throughout the trial that Jawid’s testimony was incredible,
based on his familial relationship to Plaintiff, and the cultural significance of such
relationship in AfghanistariThus the Court concldes that PX152 did not contain hearsay
Furthermore, even if PX152 contained inadmissible hearsay, the admission of this exhibit
was harmless error, given the other evidence introduced at trial, Accordingly, the Court

will DENY Defendant’s request for a new trial on this ground.
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ii. Settlement Negotiations
Under Rule 408 of the Federal Rules of Evidence, the following evidence is not
admissible either to prove or disprove the validity or amount of a disputed claim or to
impeach by prior inconsistent statement or a contradiction:
() furnishing, promising or offring—or accepting, promising to accept, or
offering to accepta valuable consideration in compromising or
attempting to compromise the claim; and
(2) conduct or a statement made during compromise negotiations about the
claim—except when offered in a crimingse and when the negotiations
related to a claim by a public office in the exercise of its regulatory,
investigative, or enforcement authority.
Fed. R. Evid. 408(a). The rule “excludes only evidence of conduct and statements made
solely as part of theettlement negotiations, and not statements and conduct made at [a]
meeting which are unrelated to such compromise negotiatiofisahs Union Credit
Information Co. v. Associated Credit Services,,I865 F.2d 188, 192 (6th Cir. 1986). In
Trans Union the Sixth Circuit noted that a conversation regarding the “interpretation of
[a] contract [andhow the [parties] would proceed[,]” was a settlement negotiation under
Rule 408. Id. However, at the time of such conversation, the plaintiff had already filed
the instant action and the parties’ counsel had agreed that the discussions would not be later
used for any purposeld. The Court concluded that, within this context, the meeting
appeared to be a settlement negotiation.
However, here, at the time of the parties’ meeting in Dubai, which was apparently

intended in part, to “try to bridge the gap in the relationship between Eric Barton and

Shafig Koshani it appears thathere was no threatened legal action, lmaxt the parties
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retained counsel to represent them with regard to such matter. Certainly, at the point of
this meeting, Plaintiff had not filed the instant action. The Court noteshibaldnth
Circuit has held that parties’ communications are not settlement negotiations under Rule
408 when “[t]he discussions had not crystallized to the point of threatened litigation, a clear
cut-off point[.]” Big O Tire Dealers Inc., v. Goodyear Tire & Rubber ,G&1 F.2d 1365,
1373 (10th Cir. 1977). The Court agrees with this interpretation of the meaning of
“settlement negotiations” within the context of Rule 408. Here, because there was no
litigation regarding the instant claim at the time of the meeting in Dubai, the conversation
was not a settlement discussion within the meaning of Rule 408. Furthermore, as noted
above, even if the admission of PZ152 and Jawid’s related testimony violated Rule 408,
such error was harmless in light of the other evidence produced at trial. Accotbdengly,
Court will DENY Defendant’s request for a new trial on this ground.
b. Naugher’'s Testimony

In his omnibus motion in limine, Plaintiff moved to exclude “irrelevant and
prejudicial accusations of misconduct and other acts.” [Doc. 143 at 6]. Plaintiff requested
that the Court exclude “inflammatory accusations about Mr. Koshani and his family”
including allegations “that Mr. Koshani or hifamily engaged in hostageking [or]
threatened Defendants[.]” Id[]. In response, Defendant stated that he agreed that
assertions, including tha®laintiff kidnapped or threatened Vanquish United States
employees “do not have substantial relevance to this case” and thus, Defendant did “not

intend to introduce evidence regarding those issues as part of this case.” [Doc. 177 at 5].
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Based on Defendant’s concession, the Court granted Plaintiff's omnibus motion in limine
on this ground. [Doc. 235 at 17].

At trial, Defendant called Mathew Naugher, who had been employed as Vanquish
United States’ regional manager for the NAT contract. [Doc. 284 at 78]. Naugher stated
that Vanquish United States had an office in Kabul at a vilgala-eFatullah. [d. at 80].

Both Jawid and Shafiqullah Koshani had offices in the villd.].[ While in Afghanistan,
Naugher lived in the villa. I§l. at 89]. In December 2012, Vanquish United States moved
its operations to another villald[ at 98]. Naugher testified that, when he left the villa, he
was not allowed to bring all of the items that Vanquish United States had at the original
villa, he was only allowed to take a backpack. Naugher state@Itnatiff told him that

he could not takether items. Igd.]. On crossxamination, Naugher testified that he
moved out of the villa because there had been a rift betiRleantiff and Defendant[id.

at 108]. Plaintiff's counsel asked if that rift was becabs&ndanthad stopped paying
Plantiff, and Naugher responded that, as far as he was aware, the Koshanis had been paid
back. [d.]. Naugher testified that he knéefendant and Plaintifvere disputing, but did

not know what it was aboutld] at 109].

Thereafter, at a bench conference, defense counsel asserted that, by asking why
Naugher left the villa, Plaintiff's counsel had opened the door to Naugher’s testimony that
the reason he left the villa was because he was being held against hiddwvidit 112].
Plaintiff’'s counsel responded that the door was not opened to such testimony, and defense
counsel was merely looking for reasonadimitthis evidence. Ifl. at 11213]. The Court

excused the jury, and defense counsel proffered Naugher’s testimimhyat 11314].
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Naugher testified that he left the villa in December 2012 Bf&ntiff told him that he was

not allowed to leave the villa unleBgfendant paid Plaintif$4 million. [Id. at 114]. After

10 days of remaining at the villa, Naugher ultimately lefitl. §t 11415]. When leaving,
Jawid Koshani told Naugher he could not leave, and Naugher resp&stusat me or get

out of the way.” [d. at 115]. When he left, all Naugher was able to take with him was a
backpack. Id.]. Onvoir dire cossexamination, Naugher stated that the reason he moved
out of the villa was that he was told he contitleave, and everyone else moved out of the
villa for the same reasonld| at 116].

After hearing this testimony, the Court asked defense counsel to explain the
relevance of the proffered testimonyd.[at 11617]. Defense counsel then asserted that
this evidence related to the abrupt ending of the relationship between the Plaintiff and the
Defendant. Id. at 117]. Counsel argued that it was relevant to issues about the termination
of the contract, the first to breach the contract, the term of the contract, and when a period
of damages should be determinedd.][ Plaintiff’'s counsel responded that the jury had
heard that there was a breakup of the relationship between the parties, and that was the
reason for the separationd.[at 11718]. Counsel contended that the allegations of threats
were irrelevant, and merely an attempt to prejudice Plaintdf.af 118]. Defense counsel
responded that the contract included a duty to act in good faith and famgdeaid
contended that the allegations were relevant to this issue as ldekt 119]. The Court
concluded that the jury could determine from the evidence already presented that there was
an abrupt termination of the working relationship betwelkamtiff and Defendant, and the

proffered testimony did nothing but inflame the jurors and prejudmetiff. [Id.]. The

33



Court thus concluded that, because there was minimal relevance and the evidence was
unduly prejudicial, it would not be admittedd[at 119-20].

Defense counsel then proffered additional testimony for the rectddat[120].
Naugher testified that he had spoken to Jawid Koshani about payments that the Koshanis
believed Defendant owed them, and Jawid told Naugher that if the family did not get their
money back, the next time he s@efendant he would “blow his brains out.” Id. at
12021]. Naugher stated that Jawid regularly carried a firearm, and had also been
blacklisted from U.S. military bases.ld] at 12122]. After proffering this testimony,
defense counsel argued that this testimony would additionally be relevant for purposes of
impeaching Jawid’s testimonyld[ at 123]. Plaintiff's counsel responded that an alleged
threat to “blow someone’s brains out” was irrelevant to the terms of the P& Aat 124].
Defense counsel replied that Jawid testified under oath that Americans were falsely
accusing Afghanistan nationals of threatening them, and this was evidence that Jawid lied
under oath. Ifl.].

Under Rule 402 of the Federal Rules of Evidence, relevant evidence is generally
admissible, and irrelevant evidence is not admissible. Fed. R. Evid. 402. The rules define
“relevant evidence” as evidence that “has any tendency to make a fact more or less probable
than it would be without the evidence[.]” Fed. R. Evid. 401. However, the Court may
exclude relevant evidence “if its probative value is substantially outweighed by a danger
of one or more of the following: unfair prejudice, confusing the issues, misleading the jury,
undue delay, wasting time, or needlessly presenting cumulative evidence.” Fedl.R. E

403. “Unfair prejudice” means an undue tendency to suggest decision on an improper
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basis, often, but not necessarily, an emotional direted States v. WhittingtoA55 F.3d
736, 739 (6th Cir. 2006) (quotingld Chief v. United State$19 U.S. 172, 180 (1997)).
“In performing the 403 balancing, the cowtould give the evidence its maximum
reasonable probat force and its minimum reasonable prejudicial valuBonathan v.
Orthopaedic & Sports Medicine Clinic, PLL.8o. 4:07%cv-18,2009 WL 3584263, at *2
(E.D. Tenn. Oct. 26, 2009) (quotim@eters v. Equifax Credit Info. Sen202 F.3d 1262,
1274 (10th Cir. 2000)) (internal quotation marks omitted).

In light of Rule 403’s balancing test, the Court is not convinced that any ewigenti
error occurred in excluding Naugher’s testimony relating to either the threats made by
Jawid, or his being held in the villa against his will. Each of these portions of Naugher’s
testimony werdrrelevant to the underlying issues in this case, which included whether
Defendanbreached the PSA by failing to share profits, and wh&lzentiff: (a) breached
the JVA by not allowing Vanquish Afghanistan to perform any trucking missions as a
subcontractor under the NAT contract; (b) breached the duty of good faith and fair dealing
implicit in the JVA by making false statements to government officials in an attempt to
steal the NAT contract or block payment to Vanquish United States) orduced his
brother Jawid to breach the NDA, by assisting in his attempts to steal the NAT contract.
Naugher’s testimonyegarding Jawig alleged threats and being held hostage in the villa
is simply irrelevant to any of these issues being submittédetgury. Instead, the only
potential purpose for the introduction of this testimony was to impeach Jawid. However

such testimony would have been highly prejudicial to Plaintiff, and likely would have
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unfairly inflamed the jury. Accordingly, the testimony was properly excluded under Rule
403.

However, even if the Court should have allowed the testimony at trial, the exclusion
was harmless, because, as discussed above, the evidence was not relevant to the questions
to be decided by the jury, and theutt can conclude, with fair assurance, thatjudgment
was not substantially swayed by any errtoreover, as to the alleged kidnapping, the
jury ultimately heard evidence that a dispute betwBefendant and Plaintiffed to
Vanquish United States leaving the villa in 2012. This, combined with counsel's
arguments, was sufficient to allow the jury to fully consider whether the parties’
relationship had terminated by that date, and whether such a breakdown in the relationship
terminated Defendant’s aghtions under the PSA. The jury rejected this argument, and
such was a reasonable determination on the part of the jury, which the Court will not
disturb. For these reasons, the Court @WHNY Defendant’s motion for a new trial on
this ground.

5. Surprise Testimony
Next, Defendant contends that the Court should order a new trial as a result of Jawid
Koshani’s surpriser “false” testimony. [Doc. 266 at 22]. Specifically, Defendant states
that he was unaware of Jawid’'s potential testimony that he overheard Defendant telling
another individual that the PSA was “just a piece of papdd!]. [ Defendant states that
Plantiff's response to discoverequests did not even list Jawid as a witness, and did not

indicate that Jawid overheard any statemenrts.af 22-23].
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Plaintiff responds that Jawid’s testimony is not a basis for a new trial. [Doc. 294 at
20]. Plaintiff states that Rule 26(e) only requires formal supplementation of an
interrogatory response if the additional or corrective information has not otherwise been
made known to the other partyld]]. However, Defendant deposed Jawid, and therefore,
it is his own fault if he did not elicit the relevant testimonlgl. &t 21]. Moreover, Plaintiff
contends that counsel described this testimony in his opening statement, so Defendant
should not have been surprised. Additionally, Defendant never objectedt&stimeony
at trial. [d.]. Finally, Plaintiff argues that there is no prejudice because exclusion of this
evidence would not have produced a different residt. af 21-22].

At trial, Jawid testified that, not long after the PSA was signed, he ovdrhear
conversation betweebefendantand Cody SchlomerDefendant’s father-itaw and
program manager for the NAT contract, about the PSA. [Doc. 283 at 138]. Jawid stated
that this occurred in the evening, probably after dinfdr]. [Defendantnd Mr. Schlomer
were having a conversation near Mr. Schlomer’s office balcomy. af 139]. Jawid
testified that he hearDefendanttell Mr. Schlomer that the PSA was “only a piece of
paper.” [d.]. Jawid stated that he believed this to mean that the PSA meant nothing to
Defendant [Id. at 13940]. After hearing this, Jawid stated that he was concerned abut
whether Defendant was going to comply with the PSA. gt 140].

The Sixth Circuit has held that a new trial should not be granted on groohds
called to the court’s attention during trial “unless the error was so fundamental that gross
injustice would result."United States v. Waltp809 F.2d 915, 924 (6th Cir. 1990) (quoting

C. Wright & A. Miller, Federal Practice and Procedure: Ci\812805 (1973)). The party
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seeking a new trial bears the burden of showing that he properly preserved issues raised in
the motion for a new trial with contemporaneous objections at #i&l. ex rel. Calaway

v. SchuckemNo. 02-27155TA-cgc,2013 WL 5972192, at *4 (W.D. Tenn. Nov. 8, 2013).

A party’s failure to object at trial to the testimony of a withess amounts to a waiver of such
objection. Id.

In the instant case, at no point during the trial of this matter did Defendant raise any
objection toJawid’s testimony that he overheard a conversation bet@eandant and
Schlomer. Indeed, the instant motion for a new trial is the first the Court has heard of this
issue. Notably, the Court simply could not have erred in allowing such testimonyséeca
no objection to the testimony was raised, and the Court could not have known whether or
not Defendant had been made aware of such testimony, absent an objB&t@use
Defendant failed to make a contemporaneous objection to the introduction ofsJawid
testimony regarding the overheard conversation, he has whigeatgumentor purposes
of his motion for a new trial. Accordingly, the Court WBIENY Defendant’s motion for
a new trial on this ground.

6. Counterclaims Barred by Statute of Limitations

Defendant then argues thidte counterclaims were not barred by the statute of
limitations. [Doc. 266 at 23]. Defendant reiterates his argument that the counterclaims
were timely filed under the Tennesseespensiostatute. [d.]. Defendant contends that
this Court misapplied Tennessee precedent, because the only means for service on Plaintiff
while he resided in Afghanistan did not include provisions for personal jurisdiction. [

at 23-24].
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Plaintiff responds that Defendant’s counterclaims are barred by the statute of
limitations. [Doc. 294 at 22]. Plaintiff states that Rules 4A and 4B of the Tennessee Rules
of Civil Procedure and Rule 4(f) of the Federal Rules of Civil Procedure provided multiple
ways for Defendant to serve Plaintiff, making the Tennessee suspesisituie
inapplicable. Id.]. Plaintiff further states that Defendant has cited no authority for his
attempted distinction of th&rrowood rule, and there is no distinction, because this matter
has nothing to do with issues of personal jurisdictidd. gt 23].

Plaintiff raised the argument that the counterclaims were barred by the applicable
statutes of limitations in his motion for summary judgment. [Doc. 203]. The Court
ultimately agreed thafounterclaims 4, Jand 7 were barred by the statute of limitations
but concluded that the remaining challenged counterclaims were not barred by the statute
of limitations. [Doc. 213]. As to Counterclaims 4, 5, and 7, the Court concluded that, by
at least November 201Rgefendantvas aware of the basis for these counterclainas.af
12]. The Court relied on emails in which Defendant specifically alleged that Plaintiff was
“interfering with [his] contract[.]” [d.]. Thus, the Court concluded tHaefendanthad
three years from November 2012 to file these claims, but waited until August 2017 and
July 2018 to file such claims.ld[ at 13]. Accordingly, these claims were barred by the
statute of limitations. Ifl.]. The Court also rejected Defendant’s contention that the statute
of limitations was tolled for these counterclaims based on the Tensesgpension statute,

Tenn. Code Ann. 88-1111. [d. at 1416]. Relying orArrowood the Court concluded

2 Arrowood v. McMinn Cnty121 S.W.2d 566, 567 (Tenn. 1938).
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that the suspension statute does not apply unless a person’s absence from the state prevents
service of process, and found that there were numerous ways under the Tennessee Rules
of Civil Procedure thaDefendantcould have serve®laintiff, even whilePlaintiff was

residing in Afghanistan.Id. at 15-16].

At the close of evidence at trial, Plaintiff again raised the argument that Defendant’s
remaining counterclaims, namely, the claims for breach of contract, breach of the duty of
good faith and fair dealing, and inducement of a breach of contvam barred by the
staute of limitations. [Doc. 286 at 21¥9]. The Court ultimately agreed that
Counterclaims 1 (breach of contract) and 2 (breach of the duty of good faith and fair
dealing) were barred by the statute of limitations, based on the evidence presented at trial
[Doc. 243]. As to Counterclaim 1, the Court noted hatendantestified that he knew
that Vanquish Afghanistan would not be performing trucking missions under the NAT
contract, and instead was giving every trucking mission to USC, by at leastyJa0Lar
[Id. at 1]. Nevertheles®efendandid not raise this claim until July 18, 2018, well after
the sixyear statute of limitations expired. The Court noted Drefendantagain asserted
that thesuspensiorstatute applied to save this claim, but rejected that argument for the
same reasons discussed in the prior summary judgment otddr. The Court further
concluded that, because Counterclaim 1 was barred by the statute of limitations, the Court
was required to grant judgment as a matter of law on Counterclaim 2, because a claim for
breah of the implied covenant of good faith and fair dealing is not a stand alone claim

under Tennessee law, but rather, is part of an overall breach of contract ¢thiat. 2|.
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As to Counterclaim 6, the Court did not address the statute of limitations issue, but rather,
granted judgment as a matter of law on other groundd. [

Tennessee generally applies a-yg®ar statute of limitations to contract actions.
Tenn. Code. Ann. 88-3-109(a)(3);BenzElliot v. Barrett Enterprises, LP456 S.W.3d
140, 152 (Tenn. 2015). Tennessee also applies athegestatute of limitations to tort
actions involving injuries to personal or real property. Tenn. Code. A2&.38L05. A
claim for interference with contract falls under this thyear limitations period.Tigg v.
Pirelli Tire Corp., 232 S.W.3d 28, 31, n.1 (Tenn. 2007). The parties do not contest that
these are the applicable statutes of limitations for the counterclaims at gsder the
“discovery rule,” a statute of limitations begins to run frdme time that “a plaintiff
discovers, or in the exercise of reasonable care and diligence, should have discovered, his
injury and the cause thereofCity State Bank v. Dean Witter Reynolds., 948 S.W.2d
729, 735 (Tenn. Ct. App. 1996) (citation omitted). Here, the parties did not appear to
contest the Court’s finding that Defendant’s counterclaims were filed outside the applicable
statutes of limitations, based on the discovery rule. Rather, Defendant contends that the
statutes of limitations were tolled pursuant to the Tennessee suspension statute.

Tennessee law provides that:

If at any time any cause of action shall accrue against any person who shall

be out of this state, the action may be commenced within the time limited

therefor, aftesuch person shall have come into the state; and, after any cause

of action shall have accrued, if the person against whom it has accrued shall

be absent from or reside out of the state, the time of absence or residence out

of the state shall not be taken as any part of the time limited for the
commencement of the action.
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Tenn. Code. Ann. 88-1-111. Tennessee courts have labeled the rule of thislk=u
“suspension statute,” as a “rule of common sense,” stating that the running of the statute of
limitations “is suspended during any period wherein the claimant is actually and
substantially deprived of his opportunity of enforcing his claim because of the absence of
the defendant from the StateStockburger v. Ray88 S.W. 2d 378, 382 (Tenn. Ct. App.
1972). Thus, this rule is to be applied based on the particular facts of eachiccase.
Moreover, although the defendant bears the burden of proof to show that a claim is barred
by the statute of limitations, once such a showing is made, the burden shifts to the other
party to show that an exception appli¢d.

The Tennesse8upreme Court has held that “when the remedy of the suitor is
complete and unaffected by the absence of the defendant, when-hési@mmce does not
affect the right to sue, [the statute] providing that ‘the time of his absence or residence out
of the state shall not be taken as any part of the time limited for commencement of the
action’ is without application.”Arrowood v. McMinn @ty. 121 S.W.2d 566, 567 (Tenn.
1938). The ArrowoodCourt noted that it had previously stated that “[tlhe exception made
in this statute does napply to a natural person unless his absence from the state is such
as to prevent service of process[,]” and “[a]bsence from the state and residence out of the
state, in the sense of the statute, means such absence and stesidante as renders it
impracticable at all times to obtain service of process[d” at 568 (quotingrurcott v.

Yazoo & M.V.R. Cp45 S.W. 1067, 10689 (Tenn. 1898)).Thus, the Court concluded
that, because there was an available means of serving the defendant, the susjadugon

was inapplicableld. at 569.
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TheArrowoodrule was formulated to limit the application of the suspension statute
to situations where it was truly necessatyam v. Smith891 S.W.2d 207, 212 (Tenn.
1994). The rule “is intended to prevent a plaintiff from using the suspension statute to toll
indefinitely the limitations period while disregarding valid available methods of serving a
nonresident defendant” and “essentially punishes the plaintiff for failing to take advantage
of available methods of serviceld. The question in determining whether the suspension
statute applies is whether the plaintiff has unjustifiably failed to use an available method
of service. Id. Accordingly, theLam Court held that the proper question in deciding
whether theArrowoodrule applies is not whether a method of service was available, in the
abstract, but “whether the plaintiff has unjustifiably failed to use that method of service
under the circumstances of the cade.” Accordingly, the Court concluded that a plaintiff
may only rely on the suspension statute if the failure to utilize an available method of
service is justified under the circumstances of the case, in other words, if plaintiff has used
due diligence to ascertain the defendant’s location, he may rely on the suspension statute.
Id. In a more recent decision, the Tennessee Court of Appeals reiterated the holdings of
Arrowood and Lam, and determined that the suspension statute did not apply when
plaintiffs did not exercise due diligence in ascertaining the defendant’s addoees v.
Johnson244 S.W. 3d 338, 342-43 (Tenn. Ct. App. 2007).

As this Court previously noted, Tennessee Rule of Civil Procedure 4A provides
several options for service upon a defendant in a foreign country. Tenn. R. Civ. P. 4A.
Specifically, the rule allows for senac(1) by any internationally agreed means reasonably

calculated to give notice; () the manner prescribed by the law of the foreign country;
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(3) as directed by the foreign authority in response to a letter rogatory or letter of request;
(4) delivery tathe individual personally a copy of the summons and the complaint; (5) any
form of mail requiring a signed receipt, to be addressed and dispatched by the clerk of the
court to the party served; or (6) other means not prohibited by international agrasment
may be directed by the coutd.

The Tennessee suspension statute is plainly inappliaaider the current facts
The Tennessee Rules of Civil Procedure provide a plethora of ways that Defendant could
have served a complaint upon Plaintiff, even while Plaintiff was residing in a foreign
country. Notably, the rule allows service through delivery of a copy of the summons and
complaint to the individual personally. Given the scenario here, there is no clear reason
why Defendant could not have hd&daintiff personally served with a summons and
complaint. Moreover, there is no evidence that Defendant ever contacted the Afghanistan
government to inquire about serving Plaintiff in Afghanistan, nor did Defendant ever file
any requests regarding such in this Court. Instead, Defendant merely waited until Plaintiff
had filed suit againstim to formulate and fildnis counterclaims against PlaintifBecause
there was an available method of serving Plaintiff, even while he resided in Afghanistan,
the Arrowoodrule applies. Moreover, Defendant has never alleged that he was unaware
of Plaintiff's place of residence in Afghanistan, such that lthen exception to the
Arrowoodrule would even come into play. Nevertheless, ilLifn@exception could apply,
Defendant has not met his burden of showing that he acted with due diligence in locating
Plaintiff, and therefore, he is not protected by the Tennessee suspension Sedlsan,

891 S.wW.2d at 212.

44



At this stage, Defendant does not appear to contest that there were valid methods of
serving Plaintiff in Afghanistan, but rather, contends irabwooddoes not apply because
the available means for service of process on Plaintiff while he was residing in Afghanistan
did not include any provisions for personal jurisdiction. However, nothiAgrawoodor
its progeny speaks to the matter of personal jurisdiction. Defendant specifically relies on
the quote fromArrowood thatthe Tennessee namsident motorist substitute service of
process statute had “the force and validity of personal service on thhesident as if he
was in the jurisdiction of the state and county of action.” [Doc. 266 at 23]. But this
guotation does not create an additional requirement in the legal principle announced by the
case. Rather, the quotation cited is merely the Court’s explanation of how a valid method
of service was available in thgpecificscenario, and thus, the suspension clauseadatid n
apply to the facts of that case. Moreover, more recent cases have continued to announce
the Arrowood rule, without including any requirement regarding personal jurisdiction.
Ultimately, available means for serving Plaintiff while in Afghanistan were available, but
Defendant never explored those options, and so, did not act with due diligence in pursuing
his claims. For this reason, the Court concludes that the Tennessee suspension statute does
not toll the statute of limitations on Defendant’s counterclaims, and the CoubiEzNY
the motion for a new trial on this ground.

7. Evidence to Support Counterclaim 6

Finally, Defendant contends that there was sufficient evidence to support

Counterclaim 6. [Doc. 266 at 24]. Specifically, Defendant states that there was evidence

that Plaintiff was involved in Vanquisbinited States’hiring, and Jawid was hired,

45



therefore, it was permissible for the jury to infer that Jawid communicated the terms of his
employment arrangementio Plaintiffi. =~ Defendant also cwends thatthere was
circumstantial evidence to conclude that Plaintiff acted maliciously with intent to cause a
breach. Further, Defendant argues that there was evidence sufficient to prove damages
through the expert witness’s opinion and the employment contiack. [

Plaintiff responds that the Court correctly granted judgment as a matter of law on
Counterclaim 6. [Doc. 294 at 24]. Plaintiff states that the mere fact that Plaintiff was
involved in VanquishJnited Stateshiring is insufficient to support a conclusion that he
knew all the terms of Jawid’s employment. Moreover, as to intent, Plaintiff contends that,
even accepting Defendant’s characterization of Plaintiff's actions as an attempt to steal the
NAT contract, this could, at most, be evidence of a breach by Jawid, but says nothing about
Plaintiff's intent regarding the breachid].

At trial, after the close of all evidence, Plaintiff asserted that the Court should grant
judgment as a matter of law on Defendant’s counterclaim for inducement of a breach of
contract (Counterclaim 6). [Doc. 286 at 219]. Plaintiff contended that there was no
evidence thathe specifically intended to cause Jawid to breach the-disciosure
agreement, thdteacted with malice, or any evidence of damagésk). [The Court agreed
and granted judgment as a matter of law on Counterclaim 6. [Doc. 243 at 2]. The Court
concludedthat Vanquish United States presented no evidence, much less clear and
convincing evidence, as required under Tenn. Code Am¥-5%-109, to support a

showing of many of the elements of this claim, including Btaintiff knew of the contract,
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intendedthat the contract be breached, acted maliciously, or that Vanduigtd States
suffered damages as a result.][

A claim under Tenn. Code Ann. § 5D-109 requires a showing of the same
elements as the tort of procurement of a breach of conteaat]y, the following: (1) here
must be a legal contract; (2) the wrongdoer must have knowledge of the existence of the
contract (3) there must be an intention to induce its breach; (4) the wrongdoer must have
acted maliciously; (5) there must be a breach of the contratiig(@t complained of must
be the proximate cause of the breach of the contract; and (7) there must have been damages
resulting from the breach of the contrag&uddy Lee Attractions, Inc. v. William Morris
Agency, Ing.13 S.W.3d 343359 (Tenn. Ct. App. 1999). However, for a claim under
Tenn. Code Ann. 87-504109, theplaintiff must prove each of these elements by clear and
convincing evidence, rather than a preponderance of the evidence, as required for the tort
of procurement of a breach of contract.

Id. at 35960.

Defendant contends that the jury could conclude that each of the elements of a claim
under Tenn. Code Ann. &50-109 had been established. For examplefendant
contends thallaintiff was involved invanquish United States’ hiring, and such evidence
was sufficient for the jury to infer that he knew of the Nbé&tween Vanquish United
States and Jawid. Howevénere was no direct evidence tiRdaintiff knew of the NDA,
and the jury would have to do more than infer, and instead, clearly speculate, to reach such
a conclusion. Moreover, although Defendant relies on his allegationsduatiff

attempted to steal the NAT contract as evidenceRfantiff acted maliciously and with
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intent, even assuming that such allegation was true, it does not indicate any specific intent
to cause Jawid to breach the NDA. There was simply insufficient evidence presented at
trial for a reasonable jury to conclude tRdaintiff was liable for inducement of a breach
of contract under Tenn. Code Ann4g-50-109 particularly in light of the heightened
burden of proof for this claim. Accordingly, the Court \MIENY Defendant’s motion for
a new trial on this ground.
8. Conclusion

For the reasons stated above, Defendant’s renewed motion for judgment as a matter

of law, or for a new trial [doc. 265] will BENIED. An order consistent with this opinion

will follow.

s/ Thomas W. Phillips
SENIOR UNITED STATES DISTRICT JUDGE
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