Koshani v. Barton et al (TWP2) Doc. 91

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

SHAFIQULLAH KOSHANI, )
)
Paintiff, )
)
V. ) No0.3:17-CV-265-TWP-HBG
)
ERIC WAYNE BARTON and VANQUISH )
WORLDWIDE, LLC, )
)
Defendants. )
)
MEMORANDUM AND ORDER

This case is before the undgrsed pursuant to 28 U.S.C. 8&c), the Rules of this Court,
and Standing Order 13-02.

Now before the Court are the following Motiorft) Plaintiff’'s Motion for Leave to File
Under Seal Exhibit K-S to the Motion to Comfigbc. 69], (2) Plaintiff sMotion to Compel [Doc.
71], (3) Plaintiff’'s Motion to Compel ResponsesH® Second and Third &eof Interrogatories
and Requests for Production of Documents [D&], and (4) Defendants’ Motion to Extend
Discovery Deadline, Continue Trial Date adify Scheduling Order [Doc. 84] (“Motion to
Extend”). The parties appeared before theewsigned for a motion hearing on September 10,
2018. Attorney Tillman Finley appeared on belwdlPlaintiff. Attorney Michael Malone and
Garrett Swartwood appeared on behalf of Defatgla Accordingly, for the reasons further
explained below, Plaintiff's Motion for Leave to File Under Sdabg. 69 is DENIED AS
MOOT, Plaintiff's Motions to Compellpocs. 71, 8lareGRANTED IN PART AND DENIED

IN PART, and Defendants’ Motion to ExtenB¢c. 84 is GRANTED.
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BACKGROUND

The Complaint in this case was filed amé 20, 2017, and later amended [Doc. 41] on
February 9, 2018. The Amended Complaint allegaisttie action arisesdm Defendants’ refusal
to comply with their contractual, fiduciary, aother legal obligations to Plaintiff resulting from
a joint venture partneng established by Plaintiff and Bxdant Barton to conduct business
together in Afghanistan. [Doell at  1]. Plaiiff alleges that instead of honoring their
commitments and legal obligations to Plaintbfefendants acted as if the partnership between
Plaintiff and Defendant Barton did not existdaappropriated Plairitis contributions and
investment in the partnership and all business dppities in Afghanistan fotheir own benefit.
[1d.].

Specifically, the Amended Complaint stateattm 2010, Plaintiff and Defendant Barton
agreed to form a joint venture partnership to ptevservices for profiin Afghanistan and that
they established a partnership and registérent business with the Afghan government, calling
their company “Vanquish Worldwide.” Plaintd&hd Defendants proceeded to pursue a substantial
contract for the provision of line haul servicesthe United States and coalition forces in
Afghanistan, the National Afghan Trucking (“NAT") contractd.].

The Amended Complaint states that indted submitting a proposal on behalf of the
parties’ joint venture partnership, Vanquish Ndwide, Defendant Barton submitted that proposal
for the trucking contract in the name of his american company with aearly identical name,
Vanquish Worldwide L.L.C. (“Vanquish”).Iq. at T 3]. The United States awarded the contract
to Defendant Vanquish.Id. at T 4]. After Plaintiff discowed the deception, Plaintiff insisted
that they proceed with the venture as panm$ as they had originally agreedd.]] Defendants

agreed, and the parties signed a Profit Sharingéxgent by which they reitated their agreement



to conduct business operations tige in Afghanistanrad that all operationsould be contracted
under the name of the parties’ joint vera partnership, Vanquish Worldwiddd |.

The Amended Complaint states that after tperation was established and Defendant
Vanquish began receiving payments under thetract, Defendants froze Plaintiff out of the
business, returning to him a poriof the funds that he had irsted but refused to return the
balance of Plaintiff's capital invasent and to remit to him his sleanf the profitobtained from
the contract. Ifl. at T 5].

Plaintiff brings this action to enforce hights against Defendé Barton and Vanquish
under the parties’ partnershipdathe profit sharing agement and the laws of Afghanistamd. [
at 1 6]. Specifically, Plaintiff seeks to recoves hightful share of the pfits on the NAT contract
and other business opportunities in AfghanistanBredéndants usurped for themselves in breach
of their obligations to Plaintiff, to recoverrf@efendants’ appropriatioand use of Plaintiff's
substantial investments and contributions torthesiness operations in Afghanistan, and to obtain
an accounting of Defendants’ bussseoperations in Afghanistanid].

I. ANALYSIS

The Court has considered the parties’ filingsaddition to the @ arguments presented
at the hearing. For the reasons explained below, Plaintiff's Motion for Leave to File Document
Under SealDoc. 69 is DENIED AS MOOT, Plaintiff's Motions to Compellpocs. 71, 8]Lare
GRANTED IN PART , and Defendants’ MotiorDjoc. 84 is GRANTED.

Federal Rule of Civil Procedure 26(b)(1) provides as follows:

Unless otherwise limited by court ord#re scope of discovery is as
follows: Parties may obtain digeery regarding any nonprivileged
matter that is relevant to any party's claim or defense and
proportional to the needs of theseaconsidering the importance of

the issues at stake in the action, the amount in controversy, the
parties' relative access to relevarfibrmation, the parties' resources,



the importance of the discoverymesolving the issues, and whether
the burden or expense of the progubsliscovery outweighs its likely
benefit.

Courts have explained th#te “scope of discovery under the Federal Rules of Civil
Procedure is traditionally quite broadMeredith v. United Collection Bureau, In@19 F.R.D.
240, 242 (N.D. Ohio 2017guoting Lewis v. ACB Bus. Serv., Int35 F.3d 389, 402 (6th Cir.
1998)). Courts have cautioned, however, tfdtscovery requests aneot limitless, and parties
must be prohibited from takirifishing expeditions’ in hopes of developing meritorious claims.”
Bentley v. Paul B. Hall Reg'l Med. GtNo. 7:15-CV-97-ART-EBA 2016 WL 7976040, at *1
(E.D. Ky. Apr. 14, 2016). “[T]he [Clourt retainthe final discretion to determine whether a
discovery requests isdmd or oppressive.ld. (citing Surles v. Greyhound Lines, Ind74 F.3d
288, 305 (6th Cir. 2007)).

Given the above guidance, the Court will nowtto the instant Motins. The Court will
address the Motions in the orde which they were filed.

A. Plaintiff's Motion to Seal [Doc. 69]

Plaintiff requests to file under seal excermf Exhibit K to his Motion to Compel.
Specifically, these excerpts are from the depositioAnna Love, the Chief Financial Officer of
Vanquish. [Doc. 70]. Plairfifiled certain portions of Love’s deposition under seal because

Defendants designated such portiaasOutside Counsel Eyes @ril Defendant did not respond

to the Motiont

! Defendants are directed e Memorandum and Order Regarding Sealing Confidential
Information [Doc. 6]. The Memorandum and Ordéates, “In the event party moves to file
under seal information which has been designated as confidential by someone else . . ., the party
who has designated the informatias confidential will have fousen days from service of the
motion to seal to file: (a) asponse indicating whether the pastypports the motion to seal, and
(b) if the response is in the affirmative, any declaratiorgleer papers supporting such response.
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During the hearing, Defendants stated that they do not request that the deposition be filed
under seal. Accordingly, given Defendants’ representation, Plaintiff's Motion to[3@al6g is
DENIED AS MOOT. The Clerk iDIRECTED to unseaDoc. 70

B. Plaintiff's Motion to Compel [Doc. 71]

Plaintiff's Motion to Compel seeks discovemlsponses to its interrogatories and requests
for document production. Plaintiff also requesitat the Court reopen Defendant Barton’s
deposition. Further, Plaintiirgues that Defendant Vanquislidd to produce a prepared Rule
30(b)(6) witness. Defendants respond in oppasitarguing that the discovery requests are
irrelevant and overbroad in time and scope.

During the hearing, Defendants argued thatirfdff's discovery requests should be
temporally limited. Specifically, Defendants statldt the contracts at issue were only for three
years, and thus, any documents created afterrbieerel8, 2015, are irrelevanPlaintiff asserted
that Defendants raised the same argumerthéir motion for summary judgment. Plaintiff
submitted that Defendants’ position is a merits argument that should not limit discovery at this
time. Further, Plaintiff argued that the a@wats at issue continued after 2013 and that his
Amended Complaint alleges that the parties wseigposed to share the pteffrom all the work
performed in Afghanistan.

The Court finds Defendants’ request to limie tiemporal scope of the discovery requests
not well taken. Plaintiff has specifically alleged in his Amended Complaint that he is entitled to a
share of the profits othe NAT contract and other busisegpportunities in Afhanistan. [Doc.

41 at 1 6]. While the undersigned observes brefendants have raised the same argument in
their motion for summary judgment, the Court hasruled on that motion, and the undersigned

declines to limit discovery that is relevant te #ilegations set forth in the Amended Complaint.



Defendants also argue thaamitiff requested Vanquish’sgerds as a whole company, as
opposed to information regarding Defendant Vandsiglork in Afghanista. Specifically, with
respect to this argument, Defendants object to the general ledger accounting data; financial
statements and reports; payments, compensatiors, loaother transfers fdefendant Barton; tax
returns; and assets, accounts, and loans. Witbxbteption of the tax returns, the Court finds such
discoverySHALL be limited to Defendants’ business opieras in Afghanistan. The Court finds
that this limitation allows Plaintiff to seek dmeery that is relevant tthe allegations in the
Amended Complaint and is proportidna the needs to this cas8eeFed. R. Civ. P. 26(b). The
parties also dispute whether the production of Defendant Vanquish’s general ledger is sufficient
because it did not include receivahlkabilities, and funding associatetith the contracts at issue.
Plaintiff explains why he needs such information (i.e., to understand how Defendant Vanquish
accounted for such items and to argtand and interpret the projetecific entries). Defendants
have not rebutted Plaintiff's statemienAccordingly, the general ledg&HALL include such
information. Further, Defendan8HALL provide the definitions othe various general ledger
accounts.

With respect to the tax returns, the Qofinds Defendant Vanquish’s tax returns are
relevant, and Defendant VanquiStHALL produce them to Plaintiff. The Court agrees with
Plaintiff that tax returns providassurances regarding the accuracy of the information already
produced. At this time, however, the Court witit order Defendant Barton to produce his tax
returns. After reviewing Defendastainquish’s tax returns, if Plaiff still believes that Defendant
Barton’s tax returns are necessdig Court will revisit the issue via a telephonic conference with

the parties. Accordingly, Defendant VanquiSHALL produce the requested tax returns to



Plaintiff. Defendants may mark such records, and any other finanftahation produced, as
“confidential” pursuant to the protéahs of the Protective Order.

Plaintiff further asserts th&tefendant Vanquish failed toquce a prepared Rule 30(b)(6)
witness. Specifically, Plaintiff asserts that the e#tsiwas not prepared to testify as to the revenues
on the NAT contract, Vanquish’s gg@margins, or profits. Defenatavanquish asserts that it did
provide a prepared Rule 30(b){8itness and that counsel simply stopped short of asking follow-
up questions.

The Court observes that during the depositiba,Rule 30(b)(6) witess testified that she
could calculate the revenues on all of the NAT it thus far, “[w]ith a calculator and this
spreadsheet.” [Doc. 70 at 3]. &also testified that the company generates financial statements,
which would show the revenues for the NAT coatsdor every year from 2012 to present. [Doc.
72-11 at 18]. In addition, she testified that she provided counsel a way to calculate gross margin
information. [d. at 26]. The Court agre@gth Plaintiff that the witess was not fully prepared
for her deposition. While she testified she could nmaleh calculations, shreever testified as to
the specific numbers as requeskt Accordingly, the Cou®RDERS Defendant Vanquish to
supplement its answers with respect to Topiagd 6 in the Notice of Deposition [Doc. 72-10].

Further, Plaintiff requests that DefendanttBa’s deposition be reopened. Defendants
agree to reopen Defendant Rers deposition but assert #hould be limited to the loan
modification agreement, which was recently produc&iven that Plaintiff did not have adequate
discovery responses from Defendants whefebaant Barton’s deposition was taken, the Court
finds it appropriate to reopeDefendant Barton’s depositioma allow Plaintiff to question

Defendant Barton about the loan modification agreement and any discovery that was requested but



not produced prior to his deposition. The Court will not order Defendants to pay for the costs of
this deposition given the genuine disery disputes summarized above.

Finally, Plaintiff requests attorney’s fees for filing the instant Motions. If the court grants
a motion to compel or the discovery is provideahe motion was filed, the court must issue an
award of the reasonable expenses incurred inmgdke motion, unless the movant failed to confer
in good faith before filing the motion, the oppospeyty’s objection was sutantially justified,
or other circumstances makeamard of expenses unjuseered. R. Civ. P. 37(a)(5). The Court
declines to award attorney’s fees at this tinezause the parties genuinely disputed whether
Defendants’ responses waeateficient and the propscope of discoverySeeFed. R. Civ. P. 37(a)
Advisory Committee Notes to 1970 Amendment (wHihe dispute over dicovery is genuine,
though ultimately resolved one way or the otheth®ycourt . . . the losing party is substantially
justified in carrying the matter to court.”). Huet, the Court observesathPlaintiff offered no
evidence as to his costs incurred and whether such costs were reasonable. The Court, however,
ADMONISHES Defendants that future discovery defiacies that result in motion practice may
warrant an award adttorney’s fees.

C. Plaintiffs Motion to Compel Responses to Second and Third Sets of
Interrogatories and Requests for Production of Documents [Doc. 81]

In Plaintiff's Motion to Compl, he asserts that Defendant Vanquish failed to serve
anything in response to the third set of interrogasoriln addition, Plaintiff states that Defendant
Vanquish served non-specific boilerplate objectimthe second set of interrogatories but later
agreed to supplement its responses to certain agiiories within a weekPlaintiff states that
Defendant Vanquish supplemented a montierland improperly msgponded to contention
interrogatories by referencing douoents rather than answering the questions directly and

inexplicably omitted any supplemental response toaée interrogatories at issue. Plaintiff



states that Defendants promised to produceeajonsive documents to a number of Plaintiff's
document requests, but Defendants did not produce any documents. Plaintiff argues that sanctions
are proper.

Defendant Vanquish states that it respondéleahird set of document requests on August
16, 2018, and that the responses were late becaussel inadvertently oitted the deadline from
the docketing system. Defendantsthat much of the discovery relates to Defendant Vanquish’s
financial information, which is the subject ofaRitiff’'s other Motion toCompel. In addition,
Defendants assert that Defenddahquish has responded fully teetbecond set of interrogatories
and that the interrogatories are not conteniittierrogatories. Defendants assert that they
produced documents responsive to Plaintiff's second requests for production of documents.
Defendants state that theyopided numerous documents on June 15, 2018, prior to the Rule
30(b)(6) witness’s deposition, and that tmegde a supplemental production on August 17, 2018,
which includes all contracts in Afghanistand all subcontracts undiae NAT contract.

The Court finds that Defendar8$1ALL respond to Plaintiff’'s dicovery requests that are
subject to this Motion with #hlimitation set forth aboveSee supréBection I1.B. Defendants
SHALL set forth their position with respect to thentention interrogatories. The Court agrees
with Plaintiff that providing an expansive rangiedocuments is not a proper method to respond
to interrogatories. The Court declines to order sans at this time for the reasons set forth above.
Accordingly, Plaintiff's Motion toCompel Responses to Second @had Sets of Interrogatories
and Requests for Production of Documeited. 8] is GRANTED IN PART AND DENIED

IN PART.



D. Defendants’ Motion to Extend DiscoveryDeadline, Continue Trial Date and
Modify Scheduling Order [Doc. 84]

Defendants request that the Gozontinue the trial and certadeadlines contained in the
Scheduling Order. In support of their Motion,fBedants stated that on July 18, 2018, they filed
their Answer and Affirmative Defenses to A&nded Complaint and Counterclaim and that on
August 1, 2018, Plaintiff filed his Answer. Defemds state that the discovery deadline expires
on August 8, 2018, and that they need additiona tmrconduct discovery into their counterclaims
and Plaintiff’'s responses and affirmative defenses to those counterclaims.

Plaintiff responded in opposition [Doc. 87], atsey that Defendants were not diligent in
pursuing discovery and have nbibsvn good cause for their failuredo so. Plaintiff asserts that
with respect to his Answer and responsesgoaliery, Defendants do nexplain what additional
discovery is needed. Plaintiflrther argues that bringing peissive counterclaims this late
should not be permitted as a means to manufaatooatinuance. Defendants filed a Reply [Doc.
89], arguing that they disagree with soméhaf statements of law made by Plaintiff.

The Court has considered the parties’ posgiand finds a trial continuance warranted.
The Court has previously exgsed concern that the partiesuld not be able to complete
discovery prior to the trial dateSee[Doc. 76]. The Court alsexpressed concern that it would
not have sufficient time to rule on aByaubertmotions prior to the trial dateld[]. Further, given
the parties’ discovery disputes (as outlined abowa$, clear that they need additional time to
prepare for trial. Accordingly, Defendants’ Motion to Extebib¢. 84 is well taken, and it is
GRANTED. During the hearing, the pasistated that they were available for trial on February
19, 2019. The trial set for November 6, 2018, is hel@BNCELED and CONTINUED to
February 19, 2019 The Court furtheORDERS as follows:

1. All discovery shall be completedraty (90) days before trial,
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2. Plaintiff shall disclose his expert @ctober 24, 2018

3. Defendants shall disclosure their experts on or before
November 23, 2018and

4. All Daubertmotions shall be filed on or befoiecember 14,
2018.

All other unexpired deadlines, from the date of Defendants’ Motiall Isé recalculated
to the new trial date. Accordingly, Defendarotion to Extend Discovery Deadline, Continue
Trial Date and Modify Scheduling Orddéd¢c. 84 is GRANTED.

1. CONCLUSION
Accordingly, for the reasons set for@bove, the Court finds as follows:

1. Plaintiff's Motion for Leave to Filddnder Seal Exhibit K-S to the
Motion to Compel Doc. 69 is DENIED AS MOOT ;

2. Plaintiff's Motion to Compel Doc. 7] is GRANTED IN PART
AND DENIED IN PART ;

3. Plaintiff's Motion to Compel Responses to His Second and Third
Sets of Interrogatories and Requests for Production of Documents
[Doc. 8] is GRANTED IN PART AND DENIED IN PART ; and

4. Defendants’ Motion to Extend Diseery Deadline, Continue Trial
Date and Modify Scheduling Orded¢c. 84 is GRANTED.

DefendantSHALL have fourteen (14) days froemtry of this Memorandum and Order
to provide the discovery as ordered above. Thert expects the parties to work together to
reschedule the depositioh Defendant Barton.

IT IS SO ORDERED.

BENTER:

{Dpree j&%\"""‘
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