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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

LISA VITTETOE, individually and as Next of Kin )
of Jason Adam Myers, )

Plaintiff,
V. No. 3:1V-397HBG

BLOUNT COUNTY, et al.,

Defendant.

~— — N

MEMORANDUM OPINION

This case is before the undersigned pursuant to 28 U.S.C. 8§ 636(c), Rule 73(b) of the
Federal Rules of Civil Procedure, and the consent of the parties, for all fprwedings,
including entry of judghent PDoc. 34.

By way of background, the Court stayed this matter pending review of Plaintiffis lea
counsek disciplinary matter.See[Doc. 105]. The Court notes that the disciplinargitterhas
been adjudicatedand therefore, thstayin this caseis no longer warranted. Accordingly, the
Court hereby IFTS THE STAY .

Prior to the Court entering the stay, Defendants filed a Motion to Dismiss [Doc. 78].
Plaintiff responded in opposition to the Motion [Doc. 80], and Defendants filed a Reply [Doc. 85
The Motion is ripe for adjudicationAccordingly, for the reasons further explained beldie
Court finds Defendants’ Motion to Dismid3gc. 7§ well taken, and it will b&SRANTED.

l. BACKGROUND
The Court will begin with the allegations in tAenended ComplainfDoc. 26]and then

turn to the procedural history.
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A. Allegations in the Complaint

The Complaint [Doc. 1] in this matter was filed on September 1,,201¥|ater amended
[Doc. 26] on November 17, 2017Specifically, theAmendedComplaint seeks relief under the
Fifth, Eighth, and Fourteenth Amendments to the United States Constitution and undsr@2 U
88 1983 and 1988. In addition, tAenended Comgalint states that this actia@nises under the
Tennesse&overnmental @rt Liability Act, TenresseeCode Anmtated8 2920-101, and under
common law for intentional and/or negligent infliction of emotional distress, loss of
companionship, negligence, negligent supervidiefipberateindifference, and gross negligence.

Plaintiff is the mother of Jason Myers (“Myers”), who is now deceased. Pbat. | 13].

The AmendedComplaint alleges that on or about September 1, 2016, Myers and his father had an
argument, and the police were calledd.[at T 19]. TheAmendedComplaintstates that Myers
walked toafriend’s house and that he and his friend sat outside talkingpfautthirty minutes.

[Id. at 121]. TheAmended Complainstates that Myers talkecormally, showed no signsf
intoxication, and did not smell of alcoholld[at { 22]. Further, thAmendedComplaint states

that Myers actedormally, there were no visible marks on him, and he did not have a bloody nose.
[Id. at 71 2325].

The AmendedComplaint avers thateseral police offices arrived to arrest Myers, who
cooperated and complied with adquestsf law enforcemenduring his arrest. Id. at { 27].
Myers was brought into the Blount County Jail on September 2, 2016, at approximately 1:20 a.m.
[Id. at § 28]. TheAmendedComplaint states that no mugshot was ever taken of Myers and that
Myers was placeth a cell with at least five othémmates [Id. at 11 2930]. At approximately
3:00 a.m., an inmate in Myers’s cell called for an officer to check on Ms&ting thatMyers

was barely breathing.Id. at { 31]. At approximately 4:00 a.m., an officame out of Myers’s
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cell, and Defendnt Atkins was on his cell phone, stating, “You might want to come check him.
Carit get him to roll over off his arm. Maybe that's why it’s turning blue. He’s blue around the
mouth.” [Id. at § 32]. TheAmended Complainalleges thaDefendant Atkinshad no sense of
urgency and did not act as though the situatiasam emergency.Id. at T 33]. TheAmended
Complaint avers that the inmates’ calls for help continuetitat around 5:00 a.m., another
inmatewas placed in the cell with Myersid[ at 135]. TheAmendedComplaint states that the
inmate couldell that Myers hadeenbeaten [Id.].

The AmendedComplaint states that there was blood on the wall beside Myers and that
Myers was lying on the ground on his side facing out, gasping for begatltlearly in distress.
[1d. at 11 3637]. A nurse attempted to take Myers’s pulse seven tineksat [ 38]. Thémended
Complaint alleges that other prisoners continued to catjuledsto help Myers and that around
6:00 a.m.PefendaniAtkins came out of Myers’s cell and said, “I need help, and I need help now.”
[Id. at  40]. The officers removed Myers from his cell, and one inmate said, “You need to do
CPR.” [Id. at 11 4142]. Another inmate stated, “I think we just withessedwader because we
called out for two hours.”Idl. at § 43]. Defendant Atkins told the inmate to “shut the **** up, or
I'll beat you.” [Id. at §44]. Finally, theAmendedComplaint alleges that at about 6:16 a.m., Myers
was given one round of chest camgsions and that approximately6:45 a.m., Myers was taken
by ambulance to the Blount Memorial Hospital whieeavas declaredeadon arrival. [d. at |
45-46].

B. Procedural History

As mentioned above, the Complaint was filed on September 1, 201 at@narhended on
November 17, 2017. [Doc. 26]Defendants filed their Answers [Docs. 33], and shortly

thereafter, Defendant Atkins moved [Doc. 37] for summary judgmentegpuested that the Court
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staydiscovery in this matter. The Court granted a limited stay of discovery in order to frame t
qualifiedimmunity issue.On March 22, 2019, the Court found that Defendant Atkins was entitled
to qualified immunity. [Doc. 77]. Specifically, the Court found that there were no éaatsi¢h

a reasonablgury could conclude that Defendant Atkins used any force against Myers. With
respect to Plaintiff's claim of deliberate indifference to Myers’s na&dieeds, the Court found
that Defendant Atkins did not possess a sufficient culpable state of mind in denyingl weedica
because he relied on a nurse who checked Myers'’s vitals several times throughout thEhaght
Court found the instant circumstance similar to other cases wherein ofiemezsrelied orthe
judgment ofmedical staff. For the same reass, the Courtismissed Plaintiff's negligence,
battery, intentional infliction of emotional distress, wrongful death, and punitive damclagas
against Defendant Atkins. The instant Motion followed.

On July 27, 2019, the Court entered a stay of this matter, given the disciplinary issues with
respect to Plaintiffs’ lead counsel, Attorney Loring JustiSee In re Loring Edwin Justicslo.
1:11mc-3 (E.D. Tenn. 2011). In April 2020, the Chief Districtdge entered an order regarding
the disciplinary issuesGiven that the disciplinary issues have been adjudicated, the Court finds
it appropriate to lift the stay of this matter and resolve the pending Motion to Dismiss.

. POSITIONS OF THE PARTIES

Defendants move pursuant to Federal Rule of Civil Procedure 12(b)(6) to dismiss this
matter for eight reasons. First, Defendants statethigabfficial capacity claims against any
defendant should be dismissed because such claims are BgdérstanBlount County. Further,
Defendantassert thathe Blount County Sheriff’'s Office should be dismissed because it is not an
entity capable of being sued. Third, Defendants argue that any claim against uedipatifies

should be dismissed because such claims would be barred by the statute of limitaiiotts, F
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Defendants state that Defendant Blount County is entitled to be dismissed faaiemyrafler 42
U.S.C. § 1983 becaugdaintiff has not pled sufficient facts to suppanyalaims against it for
violating Myers’s constitutional righg. Fifth, Defendants state that Defendant Blount County is
entitled to be dismissed as to any state claims because they are superfluous or otherwise not
cognizable, it has immunity for suckaims and/or Plaintiff has not pled sufficient facts to support
any claim. Finally, Defendants assert tHaefendanBlount County is not liable for any punitive
damage®r loss of consortium damagesder federal and state law.

Plaintiff argues thaDefendats never conferred with her prior to filing the Motion to
Dismiss, and therefore, the Motion should be stricken. In addition, Platatésghat Defendants
cite to the original Complaint and not the Amended Complaint, and therefore, their Motion to
Dismiss should be refiled. Plaintiff states that qualified immunity is not available to
municipalities. Plaintiffassertghat theCourt ruled that Officer Atkins is entitled to qualified
immunity under the subjective prong but not the objective prong. Plaintiff argues that under
Monell v. Dep’t of Soc. Servd36 U.S. 658 (1978)here is no subjective inquiryith respect to
the remaining Defendants.

Plaintiff further asserts that the claims against Sheriff Berrong reflest ifagicative of
individual capacity claims, budefendantsnake no contention as to which claims are individual
versus official. Plaintiff states that she is not required tothgsize against herself. Plaintiff
does not object to the Court dismissing the BlatountySheriff's Office or theDoe Defendants

In addition, Plaintiff statethat just because Officer Atkikd not use excessive force does
not meanthat Myers did not experience excessive forcélaintiff states that she should be
permitted to amenthe Amended Complaird plead factshatestablish Defendants’ liability or

from which it may be plausibly inferredPlaintiff argues that the danger of ovendgsin
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intoxicated inmates is not uncommon and almost certain to reocBlaintiff states that
Defendants have not developed their argument on why heldatatdgaimsagainst thenshould

be dismissed. Furthdplaintiff argueghat the undersigned did natd that no official committed
battery or infliction of emotional distress. Plaintiff argues that the Court sinotldismiss her
federal claims, but if the Court does so, then it should not address the staténswIcladdition,
Plaintiff asserts thathe is allowed damages for loss of consortamd loss of the parewhild
relationship Finally, Plaintiff asserts that there is evidence of a conspiracy and that Ddéfenda
Blount County did not produce the cell check records.

In their Reply [Doc. 85], Defendants argue that Defendant Blount County may not be held
liable for any 42 U.S.C. 8 1983 claim because it is the law of the case that no Blount County
official committed an underlying constitutional violation andcdugse Plaintiff has not pled
sufficientfacts that any Blount County official committed an underlying constitutional violation.
In addition, Defendants argue th&tefendantBlount Countycannotbe heldliable for any 42
U.S.C. 8§ 1983 claim because Plaintiff has not pled sufficient facts to support tleatvdssm
unconstitutional policy, practice, or custom that caused any alleged constitutmatbn. For
the same reason, Defendants argue@ef&tndant Blount Countgannotbe heldiable for failure
to train orfailure tosupervise. Defendants maintain that Defendant Blount County is entitled to
be dismissed as to any stéde claims because they superfluous or otherwise not cognizable, it
has immunity to such claims, and/or Plaintiff has notl glfficient facts to support any claim.
Defendants argue that they may not be halue for loss of consortium or punitive damages and

that Plaintiff relies on irrelevant facts that are outside the pleadings.
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I. STANDARD OF REVIEW

Defendants filed their motion pursuant to Federal Rule of Civil Procedure @R2(0) a
Rule 12(b)(6) motion, the Court considers not whether the plaintiff will ultimatelyajpydout
whether the facts permit the court to infer “more than the merebdgsaf misconduct.” Id. at
679. For purposes of this determination, the Court construes the complaint in the light most
favorable to the plaintiff and assumes the veracity of all-pletided factual allegations in the
complaint. Thurman v. Pfizerinc, 484 F.3d 855, 859 (6th Cir. 2007). This assumption of
veracity, however, does not extend to bare assertions of legal concligi@hs556 U.S. at 679,
nor is the Court “bound to accept as true a legal conclusion couched as a féetaioal”
Papasan v. Allain478 U.S. 265, 286 (1986).

After sorting the factual allegations from the legal conclusions, the Couricaesiders
whether the factual allegations, if true, would support a claim entitling the plaintiéflied.
Thurman 484 F.3cdat 859. This factual matter must “state a claim to relief that is plausible on its
face.” Bell Atlantic Corp. v. Twomb)y\650 U.S. 544, 570 (2007). Plausibility “is not akin to a
‘probability requirement,’ but it asks for more than a sheer possililitya defendant has acted
unlawfully.” Igbal, 556 U.S. at 678 (quotinjwombly 550 U.S. at 556). “[W]here the well
pleaded facts do not permit the court to infer more than the mere possibility of miscameluct, t
complaint has allegedbut it has not ‘sh@[n] —'that the pleader is entitled to relief.1d. at 679
(quoting Fed. R. Civ. P. 8(a)(2)).

[I. ANALYSIS
The Court has reviewed the filings in this matter, and for the reasons more fullynegplai

below, the Counwvill GRANT Defendand’ Motion [Doc. 7§.
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Before turning to the meritshe Court must address a few preliminary matters. First,
Plaintiff argues that Defendants’ Motion should be denied becddsindantglid not meet ad
conferprior to filing their Motion. The undersigned does not reqthegparties to meet and confer
prior to moving to dismiss. Second, Plaintiff states that the Court should allow heernd &aBr
AmendedComplaintto plead factghat establish Defendants’ liability or from which it may be
plausibly inferred. Plaintiff has not filed a motion requesting to amend and has not set forth
grounds for allowing such amendments. Further, Plaintiff has not complied with the ubesl R
SeeE.D. Tenn. L.R. 15.1explaining that parties requesting leave to amend the complalht sha
attach the proposed pleading in its entiratyl that the “failure to comply with this rule may be
grounds for denial of the motin In addition “the Sixth Circuit has held that ‘an informal
request contained in a brief in opposition to a motion to dismiss is not deemed a Rule 15 motion
to amend.” Andersorv. City of Fulton,Kentucky No. 5:18CV-032-TBR, 2019 WL 4130800, at
*5 (W.D. Ky. Aug. 29, 2019§quotingGonzalez v. Kovag687 F. App'x 466, 470 (6th Cir. 20).7)

Third, Plaintiff also insists that the Motion to Dismiss should be refiled because it cites to
the Complaint as opposed to Plaintiff's Amended Complaint. Defendants’ citations to the
Complaint appear to be in error, which they corrected in their Reply. Accordingly, theiGdsirt
it unnecessarfor Defendants to refile their Motioh.

Finally, Defendants move to dismiss the Doe Defendants and the Blount County’s
Sherriff's Office. Plaintiff does not oppose Defendants’ requests. Airgy, the Court hereby

DISMISSES the D@ Defendants and the Blount County Sheriff's Officgee also Garner v.

1 The Court notes that this is not a situation where Defendants filed their Motiomis®is
and then Plaintiff filed an Amended Complairkentucky Press Ass'n, Inc. v. KentycB§5 F.
Supp. 2d 853, 857 (E.D. Ky. 200%)Plaintiff'samendedomplaintsupersedes the original
complaint, thus making thaotionto dismissthe original complainmmoot) (other citations
omitted).
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Hamilton Cty. Sheriff's Dep'No. 1:14CV-262-CLC-CHS, 2015 WL 4873075, at *1 (E.D. Tenn.
Aug. 13, 2015) (explaining that a sheriff’'s department is not a suable entity under § 1983).

The Court will now turn to Defendants’ remaining arguments.

A. Official Capacity Claims

Defendants state that the official capacity claims should be dismissedésuahslaims
are against Defendant Blount CounBefendants further argue that claims under $aateagainst
a sheriff or other public official in his or her official capacdye alsoclaims against the
governmental entity for which the public official is an employee.

Plaintiff argues thaDefendantshave not developed their argumentsurther, Plaintiff
states that the claims against Sheriff Berrong reflect facts inddaaitimdividual capacity claims,
citing to paragraphs 56-74 of the Amended Complaint.

Official capacity suits “generally represent only another way of pleading an action against
an entity of which an officer is an agent. As long as the government rexttitiyes notice and an
opportunity to respond, an officiahpacity suit is, in all respects other than name, to be treated as
a suit against the entity.Estateof Collinsv. Wilburn, No. CV 1668-HRW, 2017 WL 149818, at
*1 (E.D. Ky. Jan. 12, 2017) (quotirntentucky. Graham 473 U.S. 159, 156-66 (1985)).

The Court finds thaPlaintiff’'s claims against the individual Defendants in their official
capacities represent claims against the eriiitgunt County, andare therefore,redundant and
should be dismissed.See id.(“Therefore, the claims against the individual Defendants
their official capacitiegsepresent claims against the entity for which they are agents
LawrenceCounty—and, pursuant tGraham its predecessdonell v. Department of Social
Servicesof New York 436 U.S. 658, 690 (1978), and its progeny, are redundant and should be

dismissed.”) seealsoLeev. Metro. Gov'tof Nashville& DavidsonCty., No. 3:06-0108, 2008VL

9
Case 3:17-cv-00397-HBG Document 106 Filed 08/26/20 Page 9 of 28 PagelD #: 1500



501327,at*10 (M.D. Tenn.Feb.21, 2008)“To theextentthatthe AmendedComplaintattempts
to nameChief Serpadn his official capady asa defendanto the statelaw claims, the claims
againsthim in thatcapacitymust badismissedaswell. A claim againsiChief Serpasn hisofficial
capacity beingidenticalto aclaim againstMetro, wouldfall under theTGTLA and, accordingly,
the court woulddeclinesupplementgjurisdiction overit.”) (citing Coxv. State 399 S.W.2d 776
(Tenn. 1965) (holdinghat suitsagainststateemployeesn their official capacitiesaredeemedo
be suitsagainstthe Stateitself). Accordingly,the Court will DISMISS the Defendantsuedin
their official capacity?

B. Claims Under 42 U.S.C. § 1983

It is well established that municipalities cannot be held liable in a § 1983 actionaunder
theory of respondeat superioiGuglielmo v. Montgomery Cty., Ohi887 F. Supp. 3d 798, 825
(S.D. Ohio 2019) “To state a municipdiability claim under 8 1983, the plaintiff must allege the
deprivation (1) of right secured by the Constitution or laws of the United States, (2) that wa
directly caused by a municipal policy or customlichols v. Wayne Cty., MichigaNo. 191056,
2020 WL 4784751, at *3 (6th Cir. Aug. 18, 2020) (citidgrdrick v. City of Detroit 876 F.3d
238, 243 (6th Cir. 20)). As other courts noted, “The standard for finding a municipality liable
essentially amounts to the judicial determination that ‘the city itselfiddd] to violate the
Constitution.” Thames v. City of Westlan810 F. Supp. 3d 783, 8601 (E.D. Mich. 2018)

(quotingConnick v. Thompse®63 U.S. 51, 662 (2011). The Sixth Circuit has repeatedly held

2 As mentioned above, Plaintiff assdttat the “claims against Sheriff Berrong reflect facts
indicativeof individual capacity claims,” citing to paragraphsB6of the Amended Complaint.
[Doc. 80 at 4] (Emphasis added). Plaintiff states that she “does not have to hiygpadigesnst
herself.” [d.]. Requiring a plaintiff to clearly notify defendants of their potential foividdal
liability does not equate to a plaintiff “hypothesiz[ing]” against herselhstead, it is a basic
principle that a defendant receives notice of a lawsuit filed against him or her. Iwverty e
however, the Court will discuss the allegations in paragrapt® 58 the Amended Complaint
further below.
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that in order “to prevail in a § 1983 suit aggtimunicipal defendants, [a plaintiff] must still allege,
and ultimately prove, a constitutional violation: ‘if the plaintiff has suffered orwstitutional
injury, hisMonell claim fails.” Nichols,2020 WL 4784751, at *8quotingNorth v. Cuyahoga
Courty, 754 F. App'x 380, 389 (6th Cir. 20)8)

In the instant mattePRlaintiff alleges violations of § 1983 for excessive foraeddeliberate
indifference to Myers’s medical needPBlaintiff also alleges that Defendants failed to implement
appropriate policies, customs, and practices and that Defendants engaged andl qyopicies
that violated Myers’s rights. Defendants move to dismiss all of these claims.

1. Excessive Force/Deliberate Indifferene

Defendants argue th&tefendantBlount County cannot be held liable for agycessive
force claims becaugdaintiff has not pled sufficieriaictsto support any official used force against
Myers. Defendants further state thhe Court did not findhata constitutional violation hadebn
committed when it found that Officer Atkins did not use any excessive force againss. Mye
Defendantstatethat pursuant to the law of the case doctrine, the Court should dismiss this claim.

Plaintiff argues that just because the Court found that Officer Atkins did not yse an
excessive force against Myers does not mean excessive force was not used agesnBiitytiff
argues that Defendant Blount County does not have a qualified immunity defense.

As mentioned above, Defendants rely on the law of the case doctrine, which proaides th
“a decision on an issue made by a court at one stage of a case should be given effadsivesucc
stages of the same litigationUnited States viodd 920 F.2d 399, 403 (6th Cir. 1990)The
purpose of this doctrine is twofold: (1) to prevent the continued litigation of settled;iasdg®)

to assure compliance by inferior courts with the decisions of superior caakfs![T]he doctrine

3 Although no party has raised this issue, the Court observes that Defendants moved to
dismiss, which generally means that the Court is limited to considering thengieadine Court’s
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merely directs a court’s discretion, it does not limit the tribunal’s power.{internalquotations
omitted).

With respectto Plaintiff's allegations of excessive force the Court’'s Memorandum
Opiniongranting Atkins’s motion for summary judgment, the Court concludedtibat are no
facts to which aeasonablgury could conclude that Atkingsedany force against MyersThe
Court explained that the instant matter is much different than the typicakmxecésrce case,
whereina courtmust determinevhether the excessive force used was reasonable. Here, as
mentioned above, the Court found that there were no facts to conclude that Atkins usecdeany for
In the present matteDefendants argue that there was no constitutiondhtiom committed
because Atkins did not use any fordhe Court agrees.

As the Supreme Couhasnoted, {N]eitherMonell, nor any of our cases authorizes the
award of damages against a municipal corporation based on the actions of one of ite/loéfice
in fact the jury has concluded that the officer inflicted no constitutional ha®ity"of Los Angeles
v. Heller, 475 U.S. 796, 7991986) The Sixth Circuit has explained, “There must be a
constitutional violation for a § 1983 claim against a municipality to sueeddtie plaintiff has
suffered no constitutional injury, hidonell claim fails.” North, 754 F. App'xat 389 The Court
notes that finding that an individual defendant is not liable because of qualified immunity,

however, does not necessarily foreclose municipal liability,” but “[ijn many cadeslirg that

earlierruling on Atkins’smotion for summary judgment was determined by the facts outside the
pleadings. Another court has considered this issue and found it appropriate to utileae the |

the case. The Court will follow suiBeed v. VanngiNo. 09CV-309-SLC, 2009 WL 5216937, at

*1 (W.D. Wis. Dec. 22, 2009) (“However, my ruling on the parties’ motions for summary
judgment, which was made using facts outside the pleadings, must be considered in addressing
plaintiffs’ motion to dismiss because that ruling is the law of this case.”).
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no individual defendant violated the plaintif€enstitutional rights will also mean that the plaintiff
has suffered no constitutional violatibnld. at 339-90.

Plaintiff argues thaBlount County is not permitted to rely on qualified immunity.
Defendants acknowledge that granting an officer qualified immunity does not négeasan
that the government entity is dismissed. [Doc. 85 at 2]. Instead, Defendants argue tre beca
there areno sufficient allegations or evidence of use of force by anyone, such claims should be
dismissed against them. The Court agrees and finds no constitutional violation pettt teghe
use of force against Myers.

As mentioned above, this case is digigirthan the typical excessive force cablee Court
has already found that Atkins did not use excessive féetealone any forceagainst Myers.
Specifically, the Court noted in the Memorandum Opinion [Doc.tfi&] the video submitted
shows Myers aiving in the patdown room at approximately 12:15 a.m. Myers is patted down
and then exits the paiown room and sits on a bench in the intake area for a few minutes. An
officer then escorts Myers to a cell. Myers enters the cell, but the aftesrnot. While Myers
can no longer been seen on the viftexage the videsimply shows officers occasionally peeking
through the window into the cell and occasionally entering the cell throughout the night. Nothing
remarkable happens until about 6:20 a.m.

Plaintiff argues, however, that just because Atkins did not use force does nothaiean
excessive force wastused. The Cougenerallyagrees with that statemebt in this case, the

Court has already reviewed the video footage and found thairoe Was used against Myers.

4 Recently, the Sixth Circuit noted, “It is an open qisgsin this circuit ‘whether a
municipality’s liability under § 1983 is predicated on first finding that an individuateffor
employee is also liablé. Nichols 2020 WL 4784751, at *3 n.(4uotingRayfield v. City of Grand
Rapids, Michigan768 F. App’x 495, 511 n. 12t6Cir. 2019)). The Sixth Circuit declined to
settle this issueThe undersigned also finds it unnecessary to address this question given the facts
in this case.
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FurthermorePlaintiff has not et forth any factual allegations in the Amended Complaglative

to other deputietakingany adverse action toward Myers that could be construed as force of any
type. To be sure, the Amend€dmplaint alleges that an inmate could tell that Myers had been
beaten [Doc. 26 at  35], Myers suffered physical injuries after attack by Defefidaat | 71],
Defendants unjustifiably beat Myeid]at § 85], and excessive force was udeddt § 97]. These

are the type of bares bones allegations #matsubject to dismissal.The Court agrees with
Defendantdhat in this case, Defendant Blount County cannot be held liable because no Blount
County official engaged in the useefcessive force against Myers.

With respect to Plaintiff's claim that Defendants denied Myers medical care, Ratshd
argument is similar to their argument abov@pecifically, Defendants assert that the Court has
alrealy held that Atkins did novrongfully deny Myers medical care. Defenddnisherexplain
that the Court has already found that Atkins con@d be heldliable because he was not
deliberatelyindifferent as he relied on the nurse’s judgment. Defendants argue that if Atkins
relying upon the nurse’s medical judgment was not deliberately indiffertren othewofficers
certainly could not be found to lbeliberatelyindifferent.

Plaintiff states that the Court determined that Atkins is entitled to the qualified immunity
under the subjective prong but not the objective prong. Plaintiff argues thatMiowiel, there
is no subjective inquiry to save the remaining Defendants.

In the Court’s Memorandum Opinion, the Court found that in viewing the facts in the light
most favorable to Plaintiff, Myers demonstrated a serious medical nék&ith respect to the
subjective component, the Court found that Atkins did not possess @esuffiulpable state of
mind in denying care. The Court explained that the video shows Atkins checking on Myers a

numbe of times throughout the nighhd thatnursecheckedMyers’s vitalson several occasions
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Relying onother caseshat found qualied immunitywhere officers reéd on the judgment of
medical personngkthe Court found that Atkins was not deliberately indifferent to the medical
needs of MyersAccordingly, the Court’s previous Memorand@npinionsupports a finding that
there vas no constitutional violation for delibégaindifference and there are ngpecific
allegations in the Amended Complaint with respect to another officer’sedatiébindifference to
Myers’s medical need

2. Policy or Custom

Defendants assert that Plaintiff has not plead sufficient facts to supporteteatvidsan
unconstitutional policy, practice, or custom that caused any alleged constitwtiolaéons.
Specifically, Defendants argue that Plaintiff only makes conclusory allegatiansSheriff
Berrong knew from past litigation, complaints, and incidences that deputies engagedsivexce
force and that he actually participated in it; that Sheriff Berrong failed tondlegitimate and
independent investigations and caused a de facto policy of excessive force; and thairine B
County Sheriff's Department has a culture of violence. Defendants submit suchicaiegae
conclusory.

In his response, Plaintiff states that pursuant to their own policies, Defeduaud have
developed criteria for referring prisoners to hospitals or detoxification centers

“[UInder § 1983, local governments are responsible only for their own illegal @bey
are not vicariousljiable underg§ 1983 for their employees' actionsD'Ambrosio v. Marinp747
F.3d 378, 386 (6th Cir. 2014(quoting Connick v. Thompsob63 U.S. 51, 60(2011).
“Municipal liability attaches only where the policy or practice in questiofaisibutable to
themunicipality.” Id. at 387(quotingHeyerman v. Cnty. of Calhoué8 F.3d 642, 648 (6th

Cir. 2012)). Thus, in addition to alleging a constitutional violation, “a plaintiff bringing a § 1983
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claim against a municipality must . identify the policy or custom that caused her injury.”
Guglielmov. MontgomeryCty., Ohio, 387 F. Supp. 3d 798, 825 (S.D. Ohio 20(36ing Ford v.
Cnty. of GrandTraverse 535 F.3d 483, 495 (6th Cir. 2008))‘In the absence of a formally
approved policy, a ‘custom’ can give rise to municipal liability when the ‘practa@uddespread
as to have the force of law. Id. (quotingBd. of Cnty. Comm’rs v. Brow®20 U.S. 397, 404
(1997)). Further, “a plaintiff must show that the municipality wasoving force’ beyond the
alleged violation.”ld. at 82526 (citingMonell, 436 U.S. at 694).
In the context of @risoner medical care case, a plaintiff must sheviollows:

(1) aclearandpersistenpatternof mishandleanedicalemergencies

for pre-arraignmentletainees(2) notice, or constructive notice of

such pattern,to the [County; (3) tacit approval of thedeliberate

indifference and failure to act amountingto an official policy

of inaction; and (4) that the custom or policyf inactionwas the

“moving force,” or direct causallink, behind the constitutional

injury.
McPhail v. Cty. of Macomb No. 1212134, 2014 WL 172275, at *8 (E.D. Mich. Jan. 2814)
(quotingGarretson v. City of Madison Height#07 F.3d 789, 796 (6th Cir. 2005) (other citations
omitted).

The Court has reviewed the Amended Complaint and finds Defendants’ arguments well
taken. As an initial matter, while Plaintiff asserishier Response that Blount County failed to
develop criteria for referring prisoners to hospitalsdetoxification centers, the Amended
Complaintdoes not allege such inaction. Specifically, in paragraph$Z6&led, “Violation of
Civil Rightsunder 42 U.S.C. 8§ 1983 (Failure to Implement Appropriate Policies, Customs, and
Practicey” the Amended Complaint simply alleges that Blount County implemented careless and

reckless policies, customs, or practices that allowed employees to use exoessiwel fallowed

or promoted deliberate indifference to inmates’ needs. These, howevemaredeclusions.
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Further, the Court has reviewed the entirety of the Amended Complaint, and no wherenliés Pla
factually asserted that Blount County failed to develop criteria or policies akg lamates to
the hospital oto adetoxication centerSee alsgDoc. 26 at 1 489, 112](Amended Complaint).

Throughout the Amended Complaint, Plaintiff feleged that Blount County implicitly
or explicity adopted and implemented careless and reckless policies, customs, @egracti
including allowing its employees to use excessive force. Similar to the above claievenpte
Amended Complaint contains legal conclusions without factual detail asototBCounty’s
liability. The Court has also reviewed the allegations ag8imstiffBerrong, but the Court agrees
with Defendants that such allegations are concluségcordingly, the Court finds Defendants’
arguments well taken

3. Failure to Train or Supervise

Defendants state that Plaintiff has not pled suffidigcis to support a claim under a failure
to train or supervise theory. Specifically, Defendants state that Plairgifidtapled sufficient
facts to support that Defendant Blount Couimmgdequatelytrained or supervised its employees
and that Plaintiffhas not pled sufficient facts to support that Defendant Blount County was
deliberately indifferent in the training and supervision of its employees. Deferslatd that
Plaintiff did not pled that there was a sufficient number of similar constitutiet@ationsto
claim that Defendant Blount County was delibelatadifferent. Defendants state that likewise,
Plaintiff has not pled sufficient facts to support that any failure in training or\gsioer actually
caused any allegembnstitutional violation.

Plaintiff states that the moving force behind Myers’s death was the lack of a policy to refer
withdrawing or intoxicated individuals to a hospital or a detoxification ceRiaintiff argues that

the danger of overdosing intoxicated inmates isot uncommon and almost certain to reoccur.
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“Municipal liability also may be premised on the municipality's failure to adequately tra
or supervise its employeé&sGuglielmq 387 F. Supp. 3dt 826 Specifically, “[s]uch a failure
can give rise to liaility when the training and supervisiowere inadequate for the tasks the
[employees] were required to perform, the inadequacy resulted from [the mlityisijpdeliberate
indifference, and the inadequacy actually caused, or is closely related to, it gjanjury.”

Id. (quotingShadrick v. Hopkins Cnty805 F.3d 724, 738 (6th Cir. 20)5 “There are ‘at least
two situations in whichinadequate training could be found to be the result of deliberate
indifference.” Ouza v. City of Dearborn Heights, MichigarF.3d-, 2020 WL 4499995, at *14
(6th Cir Aug. 5, 2020) (quotin@herrington v. SkeeteB44 F.3d 631, 646 (6th Cir. 2003)The
most common approach is for a plaintiff to demonstrate deliberate indifference byirighbeat

the municipality has failed to ‘act in response to repeated complaints of camsaikwiolations

by its officers.”” Id. (quotingCherrington 344 F.3d at 646). The second approach is to show that
a municipalityfailed “to equip law enforcement officers with specific tools to handle recurring
situations.” Id. (quotingBd. of Comm’rs v. Browrb20 U.S. 397, 409, (1997)).

The Court has considered the part@ssitions, and the Court finds Defendants’ arguments
well taken. Specifically, Plaintiff has not pled sufficient facts to support that Defendant Blount
County inadequately trained or supervised its employees. Further, Plaintiff hagdretffitaent
facts to show that Defendant Blount County failed to act in response to repeagdints The
Court notes that in the Amended Complaint, Plaintiff allegasaformer Blount County Sheriff’'s
Deputy isawaitingsentencing for traveling to engage in sexual relations with an alleged minor,
but this is irrelevant tthe allegations in the present matter.

As mentioned above, in respongdaintiff asserts that the danger of oveidgsin

intoxicated inmates is not uncommon and almost certain to reoccur, thus relying“simghe
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incident theory.” See Ouza2020 WL 4499955, at *15 (explaining that a plaintiff may proceed
under this theoryif the risk of the constitutional violatiois so obvious oforeseeabldhat it
amounts to deliberate indifference for the city to fail to prepare officers”f (citing Connick

563 U.S. at 63). The problem, however, is that Plaintiff never alleged such in theddane
Complaint. In fact, mosof the allegations in the Amended Complaint involve allegations of
excessive forceAccordingly, the Court finds Defendants’ arguments well taken.

C. State Law Claims

Defendants assert that Defendant Blount County should be dismissed astatelayv
claims because they are superfluous or otherwise not cognizable, it has immunity taisugh c
and/or Plaintiff has not pled sufficient facts to support them. In respolasajfPargues that in
the event the Court dismisses the federahtdathe Court should not address the state law claims.
In reply, Defendants maintain that the state law claims should be dismissed.

Before turning to Defendants’ arguments, the Court must determine whether it is
appropriate to exercise supplementalgdiction given that the federal claims will be dismissed.
Title 28 U.S.C. 8§ 1367 authorizes federal courts to exercise supplemental junsdigif there
is some basis for original jurisdiction, the default assumption is that the court efittisx
supplemental jurisdiction over all related claimsv/eneklase v. Bridgewater Condos, L.€70
F.3d 705, 716 (6th Cir. 2012) (quoti@ampanella v. Commerce Exch. BahR7 F.3d 885, 892
(6th Cir. 1998)). However, a&ourt has the discretion to decline exercise supplemental
jurisdiction under 28 U.S.C. § 1367(c) if:

(1) the claim raises a novel or complex issue of state law,

(2) the claim substantially predominates over the claim or claims
over which the district court has originatisdiction,
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(3) the district court has dismissed all claims over which it has
originaljurisdiction, or

(4) in exceptional circumstances, there are other compelling reasons
for decliningjurisdiction

“Even when one of these statutory conditions applies, the district mayrnevertheless
exercise supplemental jurisdiction over state law claims ‘if recommended by e&ulcar
consideration of factors such as judicial ecopprmonvenience, fairness, and comity.”
Hollingsworth v. Tennessee Wildlife Res. Aged@8 F. Supp. 3d 521, 533 (W.D. Tenn. 2019)
(quotingCarnegieMellon Univ. v. Cohill 484 U.S. 343, 350 (1988)). “The district court enjoys
‘broad discretion’ in this regard.ld. (citing Phaneuf v. Collins509 F. App’x427, 434 (6th Cir.
2012) (other citations omittedBee alsdrton v. Johnny's Lunch Franchidd_C, 668 F.3d 843,

850 (6th Cir. 2012Jexplaining that the court’s decision to exercise supplemental jurisdiction is
“purely discretionary”YquotingCarlsbad Tech., Inc. v. HIF Bio, InG56 U.S. 635 (2009)

As an initial matter, @ither party analyzghe above law. Instead, Plaintiff merely asserts
that the Court should declinexercisingsupplemental jurisdiction, anBefendantsreply by
arguing that all state law claims should be dismissed. In any event, as nee@timvwe, the
decision to exercise supplemental jurisdiction is within the undersigned’s broadidisand the
Court finds it is appropriate to exercise supplemental jurisdiction ic&lses. The undersigned is
familiar with the facts in this case, and the instant matter has been pendind peseraThe
Court finds that judicial economy and convenience weigh in favor of exercising supplemental
jurisdiction. Fairness to both partigistates that th€ourtresolve this matter. Further, the Court
finds thatthere are no concerns with respect to comity.

The Court will now turn to the merits of the parties’ arguments with resp&taitatiff's

state law claims.
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1. Pre-Death Pain, Suffering, and Fright and Wrongful Death

Defendant Bbunt County argues that it should be dismisseh Plaintiff’'s claims for pre
dedh pain, suffering, and fright. In summary, Defendants assert that these are pehded#
legal claims but instead a component of damages. Plaintiff argues that Defeadpntents are
too skeletal to consider. In reply, Defendants disagree and maintain toaigpihepainsuffering
and fright are part of damages but not claims.

As the Court previously stated, “Plaintiff's claims of qleath suffering, pain, and fright
are simply elements of damage$Doc. 76]. They are not independent claims. Accordingly, the
Court finds Defendants’ argument well taken.

Further, Defendants argue tHa¢fendantBlount County should not be held liable for a
wrongful death claim as a separate, independent claim or thBefgndants assert that Plaintiff
brought several state law claims under separate theories, asserting thaotheys held liable
for the wrongful death of Myers. Defendants argue, however, that Plaintiff's sepacagful
death claim is superfluous and should be dismisbedksponse, Plaintiff claims that Defendants’
arguments are skeletal. In reply, Defendants state that Defendant Bloumity @id nothing
wrongful under state law to support liability. Defendant Blount County argues that ast such,
would be superfluous to advance arguments that are merely duplicative of the othlemstate
arguments.

TheprimaryWrongful Death Statute states, in relevant part, as follows:

The right of action that a person who dies from injuries received
from another, or whose death is caused by a wrongful act, omission,
or killing by another, would have had against the wrdogy, in case
death had not ensued shall not abate or be extinguished by the

person’s death but shall pass to . . the person’s personal
representative.
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Tenn. Code Ann. § 2B8-106 see alsolrenn. Code. Ann. § 28-107 (explaining the parties who
may institute an action). Tennessee Code Annotated58143 explains the damages a party is
entitled to in the event that “a person’s death is caused by the wrongful act, faulissiporaf
anaher.” In filing a claim under the Wrongful Death Statute, the representative does notmeprese
the decedent but instead asserts the representative’s own right of &=l v. Branson528
S.W.3d 487, 502 (Tenn. 2017).

Here, Defendants state tHat the same reasons it advanced for dismissing the state law
claims, this claim too should be dismissed. The Court agrees. Specificallyespéctto the use
of force argument Plaintiff has pled, the Court has already found that there was noséafce u
against Myers. In addition, the Court found that Atkins relied on the nurse’s judgment when
checking Myers’s vitals. Accordingly, the Court finds that Plaintiff's claim foongful death
will also be dismissed.

2. Blount County’s Immunity

Defendant Bount County argues that it enjoys immunity as to any alleged battery, false
arrest, and the intentional infliction of emotional distress to Myeitthg Tennessee Code
Annotated § 220-205. Further, Defendant Blount County states that it is the |aweotase that
no Blount County official committed the tort of battery or intentional infliction of emotiona
distress.

Plaintiff responds that when the Court granted Atkins qualified immunityrttersigned
did not rule thaMyerswas not battered. In addition, Plaintiff states that the Court did not rule on
the emotional distress claim. Plaintiff sttieat she intended to and should be allowed to make a
claim for negligent infliction of emotional distress. Plaintiff states that she dot follov

Defendant Blount County’s argument regarding Tennessee Code Annotated § 29220+ Rt
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Tennessee Code Annotated-8-802 authorizes suits agairesimounty based on the acts of the
deputy sheriff. Further, Plaintiff states that Blount County’s imitgus not waived if the action
arises out of negligent conduct, which Plaintiff has alleged in the Amended Complaitiite |
alternative, Plaintiff requesteave to amend the Complaintdtbegea negligence claim.
Defendard state thaTennesse€ode Annotated §-8-301 isnota basis to hold Defendant
Blount County liablebecauséhe statutenly applies to acts and failw® act on or before May
2, 2017. Defendant Blount County states that prior to this date, the statute didhoozawd
lawsuit against a county. Defendant Blount County states that even if it did, thesJemne
Governmental Tort Liability Ac{*“TGTLA") providesit with immunity for false arrest, battery,
and intentional infliction of emotional distress clanthda arise out of alleged civil rights
violations. Defendant Blount County states that as to any negligent use of farceaaiegligent
claims based on medical care, it is the law of the case that it is not liable.
Both parties cite to the Sherriff4&ute, Tennessee Code Annotade®i8-301et seq, SO
the Court will begin here. Specifically, Tennessee Code Annotatéd3D&provides as follows:
Anyone incurring any wrong, injury, loss, damage or expense
resulting from any act or failure to ach ¢he part of any deputy
appointed by the sheriff may bring suit against the county in which
the sheriff serves; provided, that the deputy is, at the time of such
occurrence, acting by virtue of or under color of the office.
Recently, on May 2, 2017, the definition of “deputy” weagandedo include a jailer.
Tenn. Code Ann. §-8-301(b). The statutexpandinghe definition of “deputy,” however, applies
to “acts and failures to act on or aftday 2, 2017. Tenn. Code Ann. $88301(b). As Defendant

Blount County noted, the incident in this case occurred on September 1, 2016. Thus, the above

statute does not apply.
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As Defendant Blount County argsieoprior to May 2, 2017, courts held that the Sheriff’'s
Staute did not authorize a suit against a county for the wrongful agailefs. Lundy v. Knox
Cty., Tenn.No. 3:13CV-588-TAV-HBG, 2014 WL 1491235, at *4 (E.D. Tenn. Apr. 15, 2014)
(finding that the alleged acts of the jail personnel in plaintiff's compkiannot fall under the
limited immunity waiver of TennCode Ann. § 88-302 because jail personnel are not considered
sheriffs' deputies under the stajute

Finally, the Court agrees with Defendant Blount County that the TGTLA grants inymunit
in this caefor the alleged torts: The county's liability for torts committed by its employees and
agents is governed by the GTI’ALundy,2014 WL 1491235, at *3Specifically, the TGTLA
states as follows:

Except as may be otherwise provided in this chaptdr, a
governmental entities shall be immune from suit for any injury
which may result from the activities of such governmental entities
wherein such governmental entities are engaged in the exercise and
discharge of any of their functions, governmental oppetary.
Tenn. Code Ann. 8§ 29-20-201. Further, the TGTLA provides
Immunity from suit of all governmental entities is removed for
injury proximately caused by a negligent act or omission of any
employee within the scope of his employment except if nheyi
arises out of:
(2) False imprisonment pursuant to a mittimus from a court,
false arrest, malicious prosecution, intentional trespass,
abuse of process, libel, slander, deceit, interference with
contract rights, infliction of mental anguish, invasion of right
of privacy, or civil rights.
Tenn. Code Ann. § 29-20-205.
Pursuant to the above statute, Defendant Blount Coualsagranted immunity for claims

of intentionalinfliction of emotional distress. The Court finds Plaintiff’'s remainiog claims

fall under the civil rights exception. Specifically,Jahnson v. City of Memphi617 F.3d 864,
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872 (6h Cir. 2010), the Sixth Circuit Court of Appeals affirmed the district court'siguthat

“[a]ll of Plaintiff's claims against the City as an employer are in essence claims faioniaf
[plaintiff’'s] constitutional rights.” Id. In Johnson plaintiff appealed the district court’s denial of
hermotionto amend to add a negligence claim, findingttthe claim was futile given the city’s
sovereign immunity.”ld. at 871. The Countated “TGTLA’s ‘civil rights’ exception has been
construed to include claims arising under 42 U.S.C. § 1983 and the United States Constitutional.”
Id. at 872. The Sixth Court noted that the district court’s findingglantiff's amendment fell
under the civil rights exception was “consistent with the results reached by téyrdjdistrict

courts addressing thguestion” 1d. (citing Campbell v. Anderson Cowyn695 F.Supp.2d 764,

778 (E.D.Tenn.2010) (“These torts are alleged to have been committed solely in the context of
the violation of [plaintiff's] civil rightsthis is in essence a civil rights sui}.”)

Similarly, the Court has reviewed the Andexl Complaint in this case anddePlaintiff's
alleged torts were committed in the context ofdaliegedviolations of Plaintiff's civil rights. As
the Court inCampbellnoted, “[T]his is in essence a civil rights suit.” 695 F. Supp. 2d at 778.
Accordingly, Defendant Blount County’s arguments are well taken, ahdsiimmunity with
respect to Plaintiff's alleged torts.

Further, the Court finds that Plaintiff did not bring a claim for negligent infliction of
emotional distress.See[Doc. 26] (Amended Complaint)Plaintiff uses the phrase “negligent
infliction of emotional distress” in paragraph 1 of the Amended Complaint but no wheis else
negligent infliction of emotional distress pled in the Amended Complaint.

With respecto the negligent use of force and negligent medical peseided the Court
agrees with DefendaBounty County that these claims should also be dismissed. In the previous

Memorandum Opinionthe Court found no reasonable inference that feras usedagainst
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Myers. Further, the allegations in the Amended Complaint present only speculation and
conjectureghat aBlount County official used force. With respect to the negligent medical care
allegation, the undersignedready noted that a nurse checked on Myers setaed throughout
the night. Accordingly, the Court finds Defendants’ arguments well taken.

3. Consortium and Punitive Damages

Defendant Blount County asserts that it is blackletter law that punitive damages are
precluded in suits against local government entities. Defendant Blount Countytisthtdse
Tennessee Supreme Court has found that a government entity may not be held liable for punitive
damages. Further, Defendant Blount County states that based on the law of the casd, ieca
held liable for punitive damages because no Blount County official engaged in any act tllat woul
support such an award. Finally, Defend@laiunt County asserts that Plaintiff cannot claim a loss
of consortium claim under 42 U.S.C. § 1983 and that the law of the case dictates that no Blount
County official engaged in any act that would support a loss of consortium claim.

Plaintiff asserts that Myers passed away and that even if his rights are personal, the
administrabr of the estate is allowed to pursue his claims. Plaintiff states that the Tennesse
Wrongful Death Act and negligenciaimsallow for consortium damages for the death of a child.
Plaintiff states that even if punitive damages are not covered under SriB8J G TLA, Plaintiff
may recover punitive damages under Tennessee Code Annotated § 8-8-302.

In its reply, Defendant Blount County maintains that it canndiddé liable for anyoss
of consortium or punitive damages. In addition, Defendant Blount County states that tif€sSherr
Stauteis not a basis to hold it liable for punitive or consortium damages under state law. With
respect to the § 1983 claim, Defendant Blount County argues that a parent may not bring such a

claim as an individual for any alleged violation of another’s constitutional rights.
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As explained above, Tennessee Code Annotate8-8@ is not applicable to the present
matter, and therefore, punitive damages are not recoverablertiereWith respect to Plaintiff’s
claim for punitive damagesA" municipality is immune fronpunitivedamagesinder both?2
U.S.C. 81983 and thgT]GTLA.” Crowley v. Anderson Cty., Tennesdde. 3:17#CV-169, 2018
WL 8919930, at *11 (E.D. Tenn. Feb. 15, 20{i&jernal citations omitted)With respect to the
loss of consortium claim, “A § 1983 claim cannot serve as the foundation for loss of iconsort
claim because a section § 1983 cause of actionirglgrgersonal to the direct victim of the alleged
constitutional tort.” Boyer v. LacyNo. 14CV-11503, 2015 WL 13307075, at *10 (E.D. Mich.
July 15, 2015)aff'd, 665 F. App'x 476 (6th Cir. 2016giting Claybrook v. Birchwe]l199 F.3d
350, 357 (6th Cir. 2000)). Even assuming the claim were cognizable, it would fail because the
underlying 8 1983 claim fails for the reasons stated ablak€explaining that even if the loss of
consortium claim were cognizable, plaintiff's claim would fail becauseutiterlying § 1983
claim fails for the reasons stated above). Finally, as the Court has dsthisstate law claims,
there is no basis for finding punitive damages or loss of consortium based on the state law
allegations.

4. Cell Check Records

Plaintiff argues that there is evidence of a conspiracy to cover up missing evidence, and
therefore, Defendants’ Motion should be denied. Plaintiff argues that Defendant Blouty Coun
represented to the Court that it had produced its eflgrevith respect to the investigation of the
circumstances of Myers’s death but during Atkins’s deposition, Atkinsiéektifat the jail facility
requires a jailer to document cell checlaintiff states that Atkins testified that cell checks are

notations about what each prisoner is doing when the officer checks on him or her. Plaintiff,
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however, has not explained how possessing such records would alter the above analysis.
Accordingly, Plaintiff's argument is not well taken.
V. CONCLUSION
Accordingly, for the reasons set forth above, the QoiltGRANT Defendants’ Motion
to Dismiss Poc. 78§. A separate Judgment will enter.

ORDER ACCORDINGLY:

{‘D{U\*‘-‘b ﬁLW o

United States Magistrate Judge
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