Progressive Hawaii Insurance Corporation v. Cureton et al Doc. 68

UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

PROGRESSIVE HAWAII INSURANCE
CORPORATION, Case No. 3:17-cv-508
Plaintiff, Judge Travis R. McDonough
V. Magistrate Judge Debra C. Poplin

GERALD D. CURETONegt al,

Defendants

)
)
)
)
)
)
)
)
)
)

MEMORANDUM OPINION

Before the Court are: (1) Defendant GefaldCureton’s motion for an extension of time
to answer Plaintiff's complaint (Doc. 38); (R)aintiff's motion for default judgment against
Defendant Arminda Carter (Dod4); (3) Plaintiff’'s motiorfor default judgment against
Defendant Ryan Carter (Doc. 4%4) Plaintiff's motion for defalt judgment against Defendant
Temple Baptist Church of Powell, Inc. (“TeteBaptist”) (Doc. 46); (5) Temple Baptist's
motion to set aside the entry of default (Dog, 4&d (6) Temple Baptist’s motion for leave to
answer Plaintiff’'s complaint (Doc. 53). Fihe reasons statéreafter, the CouRECLINES
to exercise jurisdiction overighdeclaratory judgment actioand the pending motions (Docs.
38, 44, 45, 46, 49, 53) are herdbySMISSED ASMOOT.

. FACTUAL BACKGROUND

In November 2017, Plaintiff Progressive Haviasurance Corporation filed a complaint

for declaratory judgment to determine Plaintifflsligations, if any, undgsolicies of automobile

insurance that Plaintiff issued to Defend&@aetrald D. Cureton, as named insured for a 2003
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Dodge Ram pickup truck and a 2010 Honda Pilu (Progressive Tennessee Auto Policy”).
(Doc. 1, at 2.) On August 3, 2018, Plaintiff fled@mended complaint. (Doc. 59.) The instant
dispute concerns Cureton’s demahdt Plaintiff provide him witHiability insurance coverage
for a motor vehicle collision involving Defendafstminda Carter that occurred in September
2016, while Cureton was drivj a different vehicle—a 1998MC commercial dump truck.

(Id. at 4-5.) The collision involmg Cureton and Carter is thelgect of a civil tort action
currently pending in Andson County Circuit Couf. (Id. at 4.) Under the terms of its policy,
Plaintiff asserts that it owes montractual duty of indemnity or defense for the motor-vehicle
collision and the litigation in the underlyingagg-court action and seeks a declaratory judgment
to that effect. Ifl. at 7—8.) Specifically, Rintiff argues it does not e@vany contractual duty to
Cureton because: (1) the 1994 GMC commeurtiahp truck and Hurst trailer were being used
for commercial purposes at the time of the calhsand do not meet the definition of “auto” or
“trailer” under the terms andaditions of the Progressive Tazgsee Auto Policy; (2) the 1994
GMC commercial dump truck, Hurstiler, and CASE skid steeperated by Cureton at the
time of the motor-vehicle collision were availalior his regular use and, therefore, excluded

from liability insurance coverage under the Resgive Tennessee Auto Policy; and (3) Gerald

1 According to Plaintiff's amended compig in August 1999, Cureton purchased the 1994
GMC commercial dump trikg along with a Hurst trailer, and@ASE skid steer “for the use,
control, benefit and ownership” of Temple Biap where he served as a church member and
volunteer. (Doc. 59, at 2.) Based on Curetoelationship with Templ8aptist, this vehicle
and equipment were also available for his regular uge. During the relevant time period, the
vehicle and equipment were covered by a BusiAess Policy issued by Brotherhood Mutual
Insurance Company, which specdily identified the 1994 GMC aslisted insured vehicle and
Gerald D. Cureton as an insured drivdd. &t 3.)

2 In the underlying state-court action, Arminda Caatiedl Ryan Carter “altge in their [a]mended
[clomplaint that Gerald Cureton was negligent and negligensein causing the collision and
the plaintiffs’ bodily injuries, loss of congarm and damages and that John Cureton, Daryl
Fersner d/b/a Fersner Plumbing Co. and [TerBpletist] are vicariousljiable . . ..” (d. at 4.)



D. Cureton failed to comply with his contraat duty to notify Progresve after the motor
vehicle collision on September 2, 201&eéDoc. 59, at 6—7.)
. FEDERAL JURISDICTION?

It is well established that “district courts possess discretion in determining whether and
when to entertain an action under the Declayalodgment Act, even when the suit otherwise
satisfies subject matter jurisdictional prerequisitéd/ilton v. Seven Falls Cab15 U.S. 277,

282 (1995)see also Green v. Mansqou74 U.S. 64, 72 (1985) (desarnip that the Declaratory
Judgment Act “confers a discretion on the courtseratiian an absolute right upon the litigant”).
In short, the Court is “under no compulsidn’exercise jurisdiatin under the Declaratory
Judgment Act.Brillhart v. Excess Ins. Co. of An816 U.S. 491, 494 (1942).

Courts within the Sixth Citgt consider five factors in deciding whether to exercise
discretion to grant dgaratory relief:

(1) whether the declaratory actiorould settle the controversy;

(2) whether the declaratory action would seevuseful purpose in clarifying the
legal relations in issue;

(3) whether the declaratory remedy isragused merely for the purpose of
“procedural fencing” or “to provide aarena for a race for res judicata”;

(4) whether the use of a declaratory actwould increase friction between our
federal and state courts and improp@mhcroach upon stagerisdiction; and

(5) whether there is an alternative remedy which is better or more effective.

30n July 31, 2018, the Court ordered Plaintiff to file an amended complaint and provide the
Court with allegations from which it is able to stargiate that Plaintiff i®f diverse citizenship

from each defendant. (Doc. 58.) Plaintiff filed its amended complaint on August 3, 2018 (Doc.
59), and the Court is now satisfidtht it has subject-matter jadiction pursuant to 28 U.S.C. §
1332.



Grand Trunk W. R.R. Co. v. Consol. Rail Coif#6 F.2d 323, 326 (6th Cir. 1984) (citation
omitted). However, the Sixth Circuit has never assigned weight to the individual factors,
advising instead “that the ‘relative weight’ thie factors depends heavily on the ‘underlying
considerations of efficiency, fairnessidafederalism,” which vary depending on the
circumstances of each casaV. World Ins. Co. v. Hoey73 F.3d 755, 759 (6th Cir. 2014).

A. Settlement of the Controversy & Clarification of the L egal Relations at | ssue

The first and secon@rank Trunkfactors “are closely linkednd are often considered in
connection with one anotherCincinnati Ins. Co. v. Herman Grant C&No. 1:16-CV-369, 2017
WL 2963460, at *2 (E.D. Tenn. July 11, 2017). Thetfiestor is whether #declaratory action
would settle the controvsy. As discussed iBcottsdale Insurance Co. v. Flowesd 3 F.3d 546
(6th Cir. 2008), “two lines of precedent seem to have developed in [Sixth Circuit] jurisprudence
regarding consideration this first factor in the contexif an insurance company’s suit to
determine its policy liability.”Id. at 555. One line of precedent has concluded “that a
declaratory relief action can settle the insesooverage controversyt being addressed in
state court, even though it will not heksolve the underlying state court actioid:
Conversely, the second line of precedent hasladad that, “while such declaratory actions
might clarify the legal relationship between thsurer and the insured, they do not settle the
ultimate controversy between the pastehich is ongoing in state courtll. The Flowerscourt
ultimately adhered to the first line of preceddimgling that the distat court’s declaratory
judgment did settle the controversy beforepghgies—whether the insurance policy at issue
covered defendant as an insuréd.at 556. However, the court alsoted that “the contrary

results in these cases might also be expldnyetieir different factual scenarios,” such as



whether issuing declaratory relieirned on factual issues being litigated in state court and
whether the plaintiff is alsa party to the state actioid. at 555.

At first glance, it appearsithCourt’s judgment would setttbe controversy because the
only issue is whether Plaintiff's insurance polawvers the vehicle driven by Cureton when the
accident occurredSee Flowers513 F.3d at 556. Moreover, thésue could not be considered
in the state-court action because, as Plaiptiffits out, it is not a party to that actioBee id.
However, as Brotherhood Mutuaihd Cureton point out in theiespective briefs, Cureton’s
access to the equipment is, at least in part, retagavhether Plaintiff has a contractual duty to
defend or indemnify CuretonSéeDoc. 59, at 6—7 (arguing th&he 1994 GMC commercial
dump truck, Hurst trailer and CASE skid steerraped by Gerald D. Cureton at the time of the
motor vehicle collision on September 2, 2016 waarailable for his regular use and, therefore,
those vehicles were excluded from liability irsace coverage otherwipeovided under Part 1 -
Liability to Others in the Progressive Tennessee Auto Policyti)the tort action pending in
Anderson County Circuit Court, Temple Bapgséinswer asserted that Cureton owned the
equipment, and denied that it owned the equipment, maintained it, gave permission to Cureton to
use it, or gave Cureton access to 8ed¢Doc. 67-2.) In his answer in the underlying tort action,
Cureton admitted that Temple owned the equipment, kept and maintained it, gave him
permission to use it, and gave him access td&Séelpoc. 67-3.) Thus, the state court must
decide these ownership and access issues to det¢etimaiglirect and vicarious liability of various
defendants in the underlying state-court action.

In Bituminous Casualty Corp. v. J & L Lumber C&73 F.3d 807 (6th Cir. 2004), the
Sixth Circuit held that where three ctaihad to address an identical issue,

[tlhe declaratory judgment action in fedecaurt could serve no useful purpose.
The federal court could either reach Saene conclusion as the state court, in



which case the declaration would have been unnecessary and the federal litigation

a waste of judicial resourcesr the federal court cadildisagree with the state

court, resulting in inconsistent judgments.
Id. at 813-14. Here, three courts would also leired to consider the awership status of, and
Cureton’s access to, the equipment. In additidhécstate-court tort #on and the declaratory
judgment action before this Coutthere is also a declaratgnydgment pending in state court
regarding the amount of insurancoverage available under the insurance policy—covering only
“owned autos’—issued by Brothert Mutual to Temple Baptist.Se€eDoc. 67-1.)
Accordingly, the first factor wghs against exercising jurisdiction.

The second factor in ti@rand Trunkanalysis is closely reted to the first factot,and
“it is almost always the case thaa declaratory judgent will settle the controversy, then it will
clarify the legal relations in issueld. at 557. While the parties this case may have other
tortious or contractual relationgs to clarify in state courthe Court’s primary concern in
considering the second factor Visth the ability of the federal declaratory judgment to resolve,
once and finally, the question of the insuaimdemnity obligation of the insurerld.
In the instant case, if ¢0Court issues a declaratory judgménaill clarify the legal relations at
issue—namely, the contractual duties of inderoation, if any, owed by Plaintiff with respect
to the motor vehicle collision. However, as dethdgdove, it is not apparethat this Court’s
determination of the legal relationships betwP#aintiff and Defendants “will not confuse the
state court’s analysis” @ny liability issues.Id. at 558. Specifically, if this Court were to find

that a certain Defendant owned or had accefstequipment to determine the scope of

4 Like the first factor in this analysis, theeis a split in Sixth Circuit precedent “concerning
whether the district court’segtision must only clarify the legeelations presented in the
declaratory judgment action or eder it must also clarify tHegal relations in the underlying
state action.”Flowers 513 F.3d at 557.



insurance coverage, it could also affect therdateation of certain pas’ liability in the
underlying action. Thus, the secdadtor, too, appears to weiglgainst exercising jurisdiction.

B. Procedural Fencing and Res Judicata

With respect to the third factor, the Courtrsluctant to impute an improper motive to a
plaintiff where there is no evidea of such in the record.ld. at 558. District courts should not
deny jurisdiction to plaintiffs who have naidne any more than choose the jurisdiction of
federal rather than state court, a choice given by Congr&taté Farm Fire & Cas. Co. v.
Odom 799 F.2d 247, 250 n.1 (6th Cir. 1986). Althoughe&@on notes that “the filing of this
action in federal court gives rise the appearance that Plaintiff seeks to make an ‘end run’
around the state court system” (D66, at 7), no Defendant has peitito any actual evidence
of improper motive on behalf of PlaintiffSéeDocs. 65-67.) Accordingly, this factor weighs,
at least slightly, in favor of exercising jurisdiction.

C. Federalism Concerns

The fourth factor considers whether tise of a declaratorgction would increase
friction between our federal and state courts mmproperly encroach upon state jurisdiction.
The United States Supreme Court has cautitmad‘'where anothesuit involving the same
parties and presenting opportunity f@ntilation of the same stdtew issues is pending in state
court, a district court might be indulging in ‘[g]ratuitous interference,’ if it permitted the federal
declaratory action to proceedWilton, 515 U.S. at 283. However, “the mere existence of a state
court proceeding is not deteimative of improper federal encroachment upon state court
jurisdiction.” Allstate Ins. Co. v. Gree®25 F.2d 1061, 1067 (6th Cir. 1987). The Sixth Circuit
considers three sub-factors in determining whretthe exercise of jurisdiction would increase

friction between federal and state courts:



(1) whether the underlying factuigsues are important &n informed resolution
of the case;

(2) whether the state trial court is in &tee position to evailate those factual
issues than is the federal court; and

(3) whether there is a close nexus betwienunderlying factual and legal issues
and state law and/or public policy, whether federal common or statutory
law dictates a resolution ofdétdeclaratory judgment action.
Bituminous 373 F.3d at 81415 (citirgcottsdale Ins. Co. v. Roum@il F.3d 964, 968 (6th
Cir. 2000)). The first sub-fact@onsiders whether a district ciarresolution of this action is
predicated on a state court’s resolution ofdattssues. “In the context of actions seeking a
declaration of the scope of imsmce coverage, [Sixth Circuit &3 have recognized that such
guestions can sometimes be resolved as anwdti@v and do not require factual findings by a
state court.”Flowers 513 F.3d at 560. Brotherhood Mutaagues that, to issue declaratory
relief, this Court will need “to make factu@hdings regarding the ownership, use, and access to
the equipment, all of which are fagiestions that are also at issand will be determined in the
underlying tort action.” (Doc. 67, &t) Similarly, Gerald Curetoargues that “ownership of the
truck, trailer, and [CASE] skidteer is at issue in the umiyeng state tort action, state
declaratory judgment action, ancttpresent declaratory judgmexttion.” (Doc. 65, at 5.) As
explained above, the Court agrees with Brothedndutual and Cureton. Thus, this sub-factor
weighs against the exercise of jurisdiction.
The second sub-factor focuses on whether ttheré or state court is a better position
to resolve the issues in the declaratory actionne@aly, state courts are in a better position to
evaluate questions of state laee Travelersndem. Co. v. Bowling Green Prof’l Assocs., PLC

495 F.3d 266, 272 (6th Cir. 2007) (“[T]he district couetd that the stateoart would not be in a

significantly better position to evadte the terms or exclusions in the insurance contracts because



both forums would apply Kentucky state law. vittver because Kentucky law is controlling, we
conclude that Kentuckyowirts are in the better positiondapply and interpret its law on these
issues.”);Bituminous 373 F.3d at 815-16 (“Where as hereréhare two potential unresolved
guestions of state law concernisigite regulated insurance contracts, this consideration weighs
against exercising jurisdiction."®maha Prop. & Cas. Ins. Co. v. Johns8@3 F.2d 446, 448
(6th Cir. 1991) (“The states regulate insuracompanies for the protection of their residents,
and state courts are best situated to ideatild enforce the publmolicies that form the
foundation of such regulation.” (citation omittedplowever, “[t]his consideration appears to
have less force when the state iawlear and when the state casrhot considering the issues.”
Flowers 513 F.3d at 560. The issue presented isyd#claratory judgment action does not
appear to be novel or involve uttded state law. Thus, this factdoes not clearly weigh against
exercising jurisdiction.

The final sub-factor focuses on whether ifsue in the federal action implicates
important state policies and is more appropriatelysidered in state court. “[I]ssues of
insurance contract interpretatiare questions of state law withhich the . . . state courts are
more familiar and, therefore, better able to resolvigdvelers 495 F.3d at 273 (internal
guotations and citation omitted). However, there cases where, although the resolution of a
declaratory judgment action séeds a determination of the scopéan insurance policy is
governed by state contract lamg*state law or policy would beulstrated by the district court’s
exercise of jurisdiction . . . .Northland Ins. Co. v. Stewart Title Guar. C827 F.3d 448, 454
(6th Cir. 2003). Interpretation of Tennesseeliasae contracts is guiddxy state public policy.
See, e.gPurkey v. Am. Home Assur. Cb73 S.W.3d 703, 705 (Tenn. 2005). Therefore,

Tennessee courts are in a bep@sition to resolve the insurance policy interpretation in this



case.SeefFlowers 513 F.3d at 561. Accordingly, thiststactor weighs against exercising
jurisdiction.

D. Alternative Remedy

The final factor to consider is the availabilafalternative remedies. A district court
should “deny declaratory relief if an altative remedy is better or more effectivesrand
Trunk 746 F.2d at 326. One alternative remedylaisé@ under Tennessee law is to seek a
declaratory judgmenn state court.SeeTenn. Code Ann. § 29-14-102. Additionally, Plaintiff
could file an indemnity action at the conclusiortlt# state-court action. Sixth Circuit precedent
is split “regarding whether the possibility efeking a declaratory judgment or an indemnity
action in state court counselgainst the district couexercising jurisdiction.”Flowers 513
F.3d at 562. “[R]ather than applyiaggeneral rule, [the Court’'sjquiry on this factor must be
fact specific, involving considetian of the whole package of tipns available to the federal
declaratory plaintiff.” 1d.

In this case, Plaintiff codlhave filed a declaratory agti in the Tennessee courts. In
many ways, this alternative would have been betfes Brotherhood Mutual points out, because
Plaintiff has chosen to file this separate fedaddilon, it “will not participate in discovery in the
state tort action and presumably will demand foode these and other witnesses separately . . .
resulting in needless and cumulative discoveipbc. 67, at 6.) Th&ennessee courts might
also have been able to combine the two actioribagall issues could resolved by the same
judge. See Flowers513 F.3d at 562. The remedy of an imeéy action would also be a viable
option here because Plaintiff has presented neeagglthat it is unable to join the underlying
action. See id.Thus, the final factor weighs against eoiging jurisdiction over this declaratory

judgment action.
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E. Balancingthe Factors
In Hoey, the Sixth Circuit explained itsltetance to assign weights to tGeand Trunk
factors when considered in the abstract:
[T]he factors are not, of course, alwaygial. For example, a relatively efficient
declaratory judgment (factors 1, 2, anccbuld very well be inappropriate if
hearing the case would be unfair {&c3) or would offend the bundle of
principles we generally label “federalisr{factor 4). The dative weight of the
underlying considerations of efficigpdairness, and federalism will depend on
facts of the case. The essential quesaiways whether district court has
taken a good look at the issue and endage reasoned analysis of whether
issuing a declaration walibe useful and fair.
773 F.3d at 759 (internal citations omittedi).this case, an evaluation of tBeand Trunk
factors leads to concerns abatether exercising jurisdictioover this declaratory judgment

action would be inefficient and raise federalisomeerns. Accordingly, the Court will decline to
exercise jurisdiction.
[11.  CONCLUSION
For the reasons set forth above, the COBECL INES to exercise jurisdiction over this
declaratory judgment action. cordingly, this action will b®I SMISSED WITHOUT
PREJUDICE.
SO ORDERED.

/s Travis R. McDonough

TRAVISR. MCDONOUGH
UNITED STATESDISTRICT JUDGE
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