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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

BLYTHE REICHERT ERICKSON,
Individually and as next of kin and
guardian of Faun Ivy Hollingsworth,
aminor child,

Plaintiffs,

)
)
)
)
)
)
)
V. ) No. 3:17-CV-518
) Judge Phillips
LYNN FAHRMEIER and MRS. )
DONNA FAHRMEIER, )
)
)

Defendants.

MEMORANDUM OPINION

In 2016 plaintiff Blythe Reichert Erickson (“Ms. Erickson”) and her daughtauyri
Ivy Hollingsworth (“Ms. Hollingsworth”)purchasedatahdinsheedrom defendant Lynn
Fahrmeier and his wife Donna Fahrmeier. After those sheedlbeir fetuses, plaintiffs
brought several claims against the defendants, including epagkg breach of contract,
negligent infliction of emotinal distress, negligent misrepresentation, and violatioreof th
Tennessee Consumer Protection Act (“TCPA”), Tenn. Code Ann:18404(2018)

Defendants have moved for summary judgment [Doc. 27] as to allschgainst
Mrs. Donna Fahrmeier and for partial summary judgnasntothe claims ofmegligent
infliction of emotional distress, negligent misrepresentatiod, \aolation of the TCPA

against Mr. Lynn Fahreser. Plaintiffs have conceded that all claims against Mrs. Donna
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Fahrmeier should be dismisd [Doc. 31 at p. 4; Doc. 32 at p. g]he parties have filed
briefs and supporting documents regarding the claims agamgtafirmeier [Docs. 28,
31, 32, and 33] and the motion is ripe for determination.

For the reasons set forth herein, the defendants’ motion folpaummary

judgment [Doc. 27] will béSRANTED.

l. Relevant Facts

Ms. Erickson operates a farm in Rogersville, Tennessee, where she haies s
[Doc. 1 at 1 3]. Her daughter, Ms. Hollingswollttties with her and helps her work the
farm [Id.].

Mr. and Mrs. Fahrmeier operate a farm in Wellington, Missouri [Dod. 28p. 9,
where they grow crops and raise Katahdin shékpaf p. 10. Mrs. Fahrmeieteaches
Family and Consumer Sciences for grades 7 througldl&t[p. 3. Theparties agree that
she was not involved in the sale of sheep to Ms. Erickson thaissuatin this casesé¢e
Doc. 32 atp. L

In early 2014, a group of the Fahrmeiers’ sheepinfasted with Campylobacter
bacteria,which Mr. Fahrmeier describes as“fairly common bacteria pretty much
endemic in the sheep industrijpoc. 281 at pp. 18-19]. This infection resulted in a
phenomenon referred to as ‘@bortion storm” on the farm, where a number of ewes in
the flock had an abortion around the same f{ildeat p. 23]. Following this event, Mr.
Fahrmeierclaims that hdegan vaccinating the sheep on his farm for Campylobacter and

he has not had a recurrence of this issue since ktieat[p. 2% The plaintiffs contend
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that Mr. Fahrmeier did not followroper vaccination protocol and thus the sheep sold to
the plaintiffs, as progeny of infected sheep, were carriers of Cabgutér bacterialoc.
32atp.2
On November 20, 2015, Ms. Erickson contacted Mr. Fahrmeier visbéake
Messenger regardingdtfKatahdin sheep on his farm [Doc-2&t p. 41 Doc. 282 at p.
1]. Those communications eventually turned to negotiatiarthéosale of sheep from Mr.
Fahrmeier to Ms. Erickson. Ultimately, Ms. Erickson purchasedv#® lambs and one
ram lamb from Mr. Fahrmeier for $11,122.80d Ms. Hollingsworth purchased 11 ewe
lambs for $4,950.00 [Doc. 2Bat p. 3%
Prior to the culmination of their purchase agreement, Mr. Fahrmeide i
following disclosureon April 27, 2016
First, full disclosure on anlyealth concerns in my flock. In December 2013
we were invaded by a huge flock of starlings. They stayed around6éfor 5
days, crapping on everything, then left. About three wémtler at the start
of 2014 lambing, we started having abortions. Just a few at firsthand
increasing. Antibiotics did not seem to help. After abodbzen samples
taken to the N Vet Diagnostic lab they isolated Campylobaeteni This
strain cannot be treated with antibiotics but thera i&accine. We have
vaccinatéel the ewes the last two years and have not had a single problem.
[Doc. 282 at p. 5]. In response to this disclosure, Ms. Ericksgporeded
| appreciate the full disclosure. We all have various issues ancéave
been doing it long enough, with emgusheep. Those who say they’ve never
had issues are lying or rookies. Everyone gets a turn ... As fareas th
Campylobacter, do you recommend vaccinating these girls | wgkekieng
and is it a live vaccine?

[Id.]. Mr. Fahrmeier then stated:

| think that because the ewe lambs were born to vaccinated ¢éwesve
the lambs a vaccine shot before they leave the farm, that there beouéry
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little to no chance that they would be carriers of the livedrect Best check
with your vet.

[Id.]. Ms. Erickson replied:
| will ask him and | appreciate your concern, invariably, bringmgew
stock always adds to the equation. But, | want your stock aridttiag will
greatly improve what I'm doing.

[1d.].

Mr. Fahrmeier delivered the sheep to Msickson on August 3, 2@1]/Doc. 281
atp. 3¢. On December 26, 2016, Ms. Erickson told Mr. Fahrmeier that the puvehased
from him were starting to abort their fetuses [Doc:228t p. 21]. This abortion storm
continued through February 2017 resudtin 20 to 25 abortions [Doc. 28at pp. 33, 58]

A few of the sheep purchased from Mr. Fahrmeier died from infection andnanmane
related issues and the remaining sheep were sold for slaughegrgp. 34, 57]. During
this time,Ms. Erickson soght assistance from doctors from the University of Tennessee
College of Veterinary Medicine to provide professional adviceimrektigate the cause of
the abortion storm occurring at her farm [Doc-2at Y +4]. Diagnostic tests and
necropsies found the Campylobacter bacteria in the fetigsex ] 5].

On January 20, 201Rs. Erickson asked whether Mr. Fahrmeier had vaccinated
the sheepgainst Campylobacter are responded, “We did not start our vaccination
routine here until mid August so | am sure | did natouaate those sheep” [Doc.-28at
p. 23. Ms. Erickson then stated, “I was under the impression you wmikaccinating

them. Kind of puts me in a pickle nowl can [sic] booster them since they weren’t

previously vaccinateddl. at p.24]. Mr. Fahrmeieadded “Let me check my notes when



| get to the house. If | said | was going to vaccinhtan | probably did, | just don't
remember. | know | ran my ewe lambs through the chute in mid to late Ajigusat p.
24]. Later, Mr. Fahrmeier sent Ms. Erickson a photograph of a handwrittenardaining
the list of sheep to be sold to Ms. Erickson; he claims he rhadest on August 2, 2016
before taking the sheep to the:Véhad made a note to myself to give your ewes a vaccine
sol assume that | did as they were going in the trailer].[ Ms. Ericksomargueghat this
note does not provide proof that the vaccine was given, ortivthdahrmeier intended
to do so [Doc. 32 at p. 4].

Ms. Erickson admittedly did not ask her veterinarian if the puszthakeep needed
a booster shot of Campylobacter vaccine, nor did shethey sheep a booster shot of the
vaccine [Doc. 28l at pp.40, 46,49]. AlthoughMs. Erickson claims that Mr. Fahrmeier
did not provide her with any inforation regarding the need for a booster sbaic| 32 at
p. 3], their exchange of messages reveals that he stated on Zh20%7, “l don’t know
of [sic] it is too late to give a booster or not. | would suggestiglta your vet” [Doc. 28
2 at p. 25] Ms. Erickson emphasizes that, in late February 2017, Mr. Fahrmeiat, state
“[m]y only regret was suggesting that the ewe lambs mighheed a booster vaccine, but
| did suggest that you talk to your vet about that, which you agreed you would” and then
“I wish | would have never suggested that one shot of vaccine imgénough” [Doc. 28
2 at pp. 3+-32]. Ms. Erickson characterizes these statements as admisisainMr.
Fahrmeiedid notsuggest that she contact her veterinarian about a booster vacome [D

32 atp .5].



One cold nighin January 204, Ms. Hollingsworth thenage 15had been caring
for a lamb that diedndthen she discovered “others that had been aborted,” sarsir@o
the woods on the farfiDoc. 281 at p. 59]. She stayed there for a couple of hours “because
| wasn't really feeling like | had any meaning in my life because Inegs were dying”
[Id.]. Other than sitting in the snowearing lightclothing for a couple of hours, Ms.
Hollingsworth took no other steps to harm herself while she wHwimoodsId. at pp.
61—62]. Ms. Hollingworth eventually returned to the house and apoéaigio her mother
for staying in the wooddd. at pp. 66—-61]. The plaintiffs characterize this event as an
attempted suicideecaus@/ls. Hdlingsworth was “thinking | would freeze to death” [Doc.
32-3 at p. 2].Plaintiffs emphasize that because Ms. Hollingsworth suffers fromdael’s
Disease, her fingers and hands were black and purple after heuexpoghe cold;
plaintiffs had to slowly warm Ms. Hollingsworth’s fingers and toes Is® did not lose
digits [Doc. 324 at pp. 2-3]. A few weeks later, Ms. Erickson contacted Cherokee Health
Systems and arranged for Ms. Hollingsworth to receive mental lueaitiseling [Doc. 28

1 at pp.37—39].

[I.  Standard of Review

As an initial matter, the Court notes that it applies federal druoetélaw to cases
over which it has diversity jurisdictionSee Biegas v. Quickway Carriers, Ing73 F.3d
365, 374 (6th Cir. 2009) (citingrie R. Cov. Tompkins304 U.S. 64 (1938))Summary
judgment under Rule 56 of the Federal Rules of Civil Procedypeoper “if the movant

shows that there is no genuine dispute as to angrialfiact and the movant is entitled to
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judgment as a matter of law.” Fed. R. Civ. P. 56(a). The moving party theadrsrden
of establishing that no genuine issues of material fact ekmsliotex Corp. v. Catretd 77
U.S. 317, 323 (1986Moore v. Philip Morris Cos.8 F.3d 335, 339 (6th Cir. 1993). All
facts and all inferences to be drawn therefrom must be viewed ighhenost favorable
to the noAmoving party.Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Gatp5 U.S.
574, 587 (1986)Burchett v. Kiefer310 F.3d 937, 942 (6th Cir. 2002). “Once the moving
party presents evidence sufficient to support a motion underd8utae nonmoving party
is not entitled to a trial merely on the basis of allegatio@urtisex rel. Curtis v. Universal
Match Corp, 778 F. Supp. 1421, 1423 (E.D. Tenn. 1991) (ci@edptex 477 U.S. 317).
To establish a genuine issue as to the existence of a parti@nare] the nomoving
party must point to evidence in the record upon which a reasofiadde of fact could
find in its favor. Anderson v. Liberty Lobby, In@77 U.S. 242, 248 (1986). The genuine
issue must also be material; that is, it must involve factanight affect the outcome of
the suit under the governing lawd.

The Court’s function at the point of summary judgment is lichite determining
whether sufficient evidence has been presented to make th@igaata proper question
for the factfinder.ld. at250. The Court does not weigh the evidence or determine the truth
of the matter.Id. at 249. Nor does the Court search the record “to establish ihaereft
of a genuine issue of material facStreet v. J.C. Bradford & C0886 F.2d 1472, 1479
80 (6th Cir. 1989). Thus, “the inquiry performed is the threshold ingufigetermining

whether there is a need for a tralhether, in other words, there are any genuine factual



issues that properly can be resolved only by a finder of fact kedaers may reasonably

be resolved in favor of either partyAnderson 477 U.S. at 250.

1. Negligent Infliction of Emotional Distress

The complaint alleges that Ms. Hollingsworth suffered emotipnéien the ewes
began to abort their fetuses and she “became seriously clmiegdtessed and attempted
suicide” [Doc. 1 at 1 5556]. Plaintiffs claim that Ms. Hollingsworth has “suffered
extreme emotional damage that requires ongoing psychiattment consisting of
therapy and medication” and that her damages wered@yselr. Fahrmeier’s failure to
vaccinate the ewedd] at 11 5761].

Defendants argue that the claim of negligent inflictiberaotional distress should
be dismissed because plaintiffs cannot establish that Ms.ng®North suffered a
“serious” or“severe” psychological injury [Doc. 28 at gp—10]. Plaintiffs argue that
they have presented sufficient facts, through her medical retorcigate a jury issue as
to whether Ms. Hollingsworth suffered serious emotional disti2ss.[at pp. 8-13]. In
reply, defendants contend that Ms. Hollingsworth cannot recovesniotional injuries
arising from property damage [Doc. 33 at pp-4.

Under Tennessee lalg claim for negligent infliction of emotional distress requires

proof of the elements of a general negligence claim, that is: (1) @)tyreach of duty,

IA federal court exercising diversity jurisdiction over stat® claims must apply the substantive
law of the state in which it sitsSeeBrocklehurst v. PPG Indus., Ind23 F.3d 890, 894 {6 Cir.
1997) (citingErie, 304 U.Sat78). Both parties agree ththe substantive law of Tennessee applies
to this case [Doc. 28 at pp. 7—8; Doc. 32 at p. 8].
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(3) injury or loss, (4) causation in fact, and (5) proximate causafitamper vMinor, 915
S.W.2d 437, 446 (Tenn. 1996A negligent infliction of emotional distress claim is only
available for “serious” or “severe” emotional injuriedd. Much ink has been spilled in
distinguishing “stanehlone” claims which require the plaintiff to support her claim for
serious or severe emotional injury with expert medicactentific proof seee.g.,Rye v.
Women'’s Care Ctr. of Memph&77 S.W3d 235, 276-71 (Tenn. 2015)ert. deniegd136

S. Ct. 2452 (2016)Eskin v. Barteg262 S.W.3d 727, 735 (Tenn. 2008hd those claims
which are “bystander” or “parasitic” claims of emotional distregbdo not require expert
proof of emotional injuriesSee Rye477 S.W.3d at 27 Rogers v. Louisville Land Co.
367 S.W.3d 196, ®—07 (Tenn. 2012)Estate of Amos v. Vanderbilt Univ2 S.W.3d
133, 137 (Tenn. 2001)Further, the Tennessee Supreme Court has outlined six factors to
be considered in assessing whether the plaintiff has suffered asserigevere mental
injury. See Rogers367 S.W.3d at 269-10.

The Court finds it unnecessary to wade into this thicket for thplsinreason, as
highlighted in defendants’ reply brief, that Ms. Hollingswarémnot recovefior emotional
distress arising frondamage to property. Absent fraud, malice, or like motives by Mr.
Fahrmeier the law does not permit recovery for emotional distress damages the
defendant’s negligence results in property damagee v. Estate of Legtt, No. M2016

00448COA-R3-CV, 2017 WL 1176982, at *5 (Tenn. Ct. App. Mar. 29, 201In)Lane

2A serious or severe mental injury ocs if “a reasonable person, normally constituted, would
[have been] unable to adequately cope with the mental stress engendered byrtistagioas of
the case.”Ryev. Women’s Car€tr. of Memphis477 S.W.3d235, 270(Tenn. 2015)quoting
Rogers v. Louisville Land CaB67 S.W.3d 196, 210 (Tenn. 2012)).
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the defendant’s vehicle struck the building that housed thetififai business and caused
a fire, resulting in a complete loss of theibass. Id. at *1. The plaintiff was not present
at the time of the incident, but returnégbreafter he was alerted of the firdd. The
plaintiff sought damages for negligent infliction of emotiotistress.ld. TheLanecourt
favorably reviewed the Tennessee Supreme Court’s statemafhiailiey v. Perkinsvhich
stated
Subject to some exceptions, generally, under ordinary circuoestathere
can be no recovery for mental anguish suffered by piainticonnection
with an injury to his or her property. Where, however, the adsconing
the injury to the property is inspired by fraud, malice, or like vesti mental
suffering is a proper element of damage.
Id. at *3 (quotingWhaley 197 S.W.3d 665, 670 (Tenn. 2006) Thus, because the
deferdant’s negligence resulted only in property damage, Mr. Lane cmtlcecover for
emotional injuries in the absence of any showing of fraud, malidée motives.Lang
2017 WL 1176982, at *5.

The Court can find little daylight between the factbafieand the instant casén
the instant casé/s. Hollingsworth claims that she suffered emotional disfress caring
for lambs that died and from seeing the lamb fetuses. Thus, herdmtosge from the
damage to her property, the she&eeGolden v. Tennessee Farmers Mut. Ins, €987
WL 17990, at *1 (Tenn. Ct. App. Oct. 7, 198(fersonal property includes sheep)
Plaintiffs have presented no evidence of fraud or malice by Mr. Fahrn&oeordingly,

plaintiffs cannot recover for negligent infliction of emotional dkst for damages to their

sheepand this claim will be dismissed
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IV. Negligent Misrepresentation

The complaint alleges that Mr. Fahrmeier made misrepresentations: (1) he
“supplied faulty information to Ms. ReicheBrickson when he told her that if he
vaccinated the ewes, they would be free of live camploybacté§r [[Sioc. 1 at § 63]; and
(2) he “supplied faulty information to Ms. Reichert Erickson whenitiendt tell her that
she should give the ewes a booster one month after the vaatidicat § 64].

Mr. Fahrmeiercontend the first alleged misrepresentation is an opinion and
representation of a future event; thus, it cannot be the basis digenemisrepresentation
claim [Doc. 28 at pp. 18-13]. Mr. Fahrmeieralso argusthat Ms.Erickson could not
have justifiably relied on his statements when he told hehdéclkcwith her veterinarian
and she said she wouldd][ at p. 13]. Defendant characterigehe second alleged
misrepresentation as a withholding of information, which cabadhe basis of a negligent
misrepresentation claimd.]. In response, Ms. Erickson argues that Mr. Fahrnveser
negligent in stating that one shot of vaccine would render thesldree of live bacteria
and that defendamidmitted as much when he stated “l wish | would never have sadgest
that one shot of vaccine might be enough” [Doc. 32 at pp-15].

As this Court has previously discussed, a claim of negligent pnegentation
requires proof of the following elements: (1) the defendant supplfedmation to the
plaintiff; (2) the information was false; (3) the defendant did not eseereasonable care
in obtaining or communicating the information; and (4) the pféipistifiably relied on
the information. Rooptan v. ADT Sec. Sys., In€81 F. Supp2d 636, 654 (E.D. Tenn.

2011) (quotingNalker v. Sunrise Pontia@MC Truck, Inc.249 S.W.3d 301, 311 (Tenn.
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2008)). Further,in the context of business transactions, the plaintiff musblsiathe
following elenents:
(1) the defendant is acting in the course of his business, profession, o
employment, or in a transaction in which he has a paoufas opposed to
gratuitous) interest; and
(2) the defendant supplies false information meant to gultErin tleir
business transaction; and
(3) the defendant fails to exercise reasonable care in obtaining or
communicating the information; and
(4) the plaintiff justifiably relies upon the information.
Id. (citing John Martin Co. v. Morg®iesel, Inc, 819 S.W.2d28, 431 (Tenn. 1991))he
false information must “consist of a statement of a material pagtesent fact.” Id.
(quotingMcElroy v. Boise Cascade Coy32 S.W.2d 127, 130 (Tenn. Ct. App. 1982)).
Thus, “statements of opinion or intention are not actionable,” arepresentations
concerning future events are not actionable even thihweyhmay later prove to be false.”
Id.
The first statement of which plaintiff complains is as follows:
| think that because the ewe lambs were born to vaccinated éwesve
the lambs a vaccine shot before they leave the farm, that there beouéry
little to no chance that they would be carriers of the livedrect Best check
with your vet
[Doc. 282 at p. 5]. As defendant argues, this statement is really a poaedittvhat might
happenif the lambs are vaccinated, then therétile to no chancehat they would be
carrigs of Campylobactebacteria Accepting for the moment that Mr. Fahrmeier did
vaccinate the lambs prior to delivering them to the plaintiffs, fediption turned out to

be incorrect.Mr. Fahrmeier did not state that he had given the lambs a vaattimeugh

his statement implies that he intendeddtmso. Mr. Fahrmeier did not communicate a
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statement of “material past or present father, he communicated a prediction of what
would happen if he followed through with his intent to vaate the sheep. Thus, this
statement is not an actionable misrepresentatiSee Gagner v. Anesthesi& Pain
Consultants, P.C.No. E20030302#COA-R3-CV, 2004 WL 2715304 at *6 (Tenn. Ct.
App. 2004) t{negligent misrepresentation cannot be based on conjectatemgnts of
opinion ... or representations of future events”).

The second statement of which plaintiffs complain is what MrrrRalerdid not
say: he did not tell her that she should give the ewes a boostemonth after the
vaccination.The evidence on which they base this allegation is Mr. Fahrsstatement
on February 24,@17, after the sale andafter theabortion storm begame wrote, “I wish
| would never have suggested that one shot of vaccine might bglreéri®oc. 282 at p.
32]. Even if this statement had been made prior to the sale, it imstatof conjecture
and prediction bfuture events: one shotightbe enough to prevent Campylobacterior
to the sale, as noted above, Mr. Fahrmeier did not state that Hohefsvaccine” was
enough to prevent Campylobacter bacteria. He predicted iifel tipe lambs a vaccine
shotbefore they leave the farm ... there would be very little to no chaaté¢hey would
be carriers of the live bacteria.” Again, itis implied, but notstairectly, that one vaccine
shot would be sufficientThe implicationthat one shot of vaccine would be sufficient is
not a “statement of a material past or present faRobpchan781 F. Supp. 2d at 654.
Accordingly, the Court finds that this statement is also not @aonadtle misrepresentation

The claim for negligent misrepresentation will be dismissed.
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V. Tennessee Consumer Protection Act

The complaint alleges that Mr. Fahrmeier violaieehn. Code Ann. § 418
104(b)(2)[b]y misrepresenting that the ewes had been vaccinatethahdne accination
was all that was needed to keep the ewes free of live Campydbianc. 1 at § 72—
73]. Plaintiffs claim these misrepresentations were “both negligehirdentional,” which
Mr. Fahrmeier admitted, and cadgdaintiffs substantial economittarm |d. at 1Y 73—
74).

Defendants argue that plaintiffs cannot establish each of tiessay elementsf
a TCPA claim [Doc. 28 at pp. #415]. Defendants contend that Mr. Fahrmeier did not
engage in an “unfair or deceptive act or practice” as required by tRA T@ the same
reasons that he did not make a misrepresentation to Ms. EridddorPaintiffs reiterate
their arguments that the proper vaccination protocol was rowed and that there is no
evidence that Mr. Fahrmeier actually vaccinated the sheep [Doat §p. 16-17].
Plaintiffs also argue that Mr. Fahrmeier admitted that he dighrogterly advise them on
vaccination; thus, “Mr. Fahrmeier had something to hide, hidnid, sold the sheep
anyway” [ld. at p. 17].

The TCPA generally prohibits “[u]nfair or deceptive acts or prastaféecting the
conduct of any trade or commerce.” Tenn. Code Ann:-834%704(a). The specific “unfair
or deceptive act[] or practice[]” cited by the complasrifc]ausing likelihood of confusion
or of misunderstanding as to the source, sponsorshim\agr certification of goods or
services.” Tenn. Code Ann. 8-48-104(b)(2). As defendargpoint out, plaintiffs have

not clearly identified how they were confused as to the “souroesspship, approval, or
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certification” of the sheepsgeDoc. 33 at p. 12]. The Court will assume that plaintiffs
claim that Mr. Fahrmeier “certified* in a general sensethat the sheep were bacteria
free.

In order to recover under the TCPA, the plaintiff must prove (1) that fieadtnt
engaged in an unfair or deceptive act or practice declariesivful by the TCPA, and (2)
that the defendant’'s conduct caused an “ascertainable lossnefynoo property, real,
personal, or mixed, or any other article or commodity, or thing oeuaherever situated.”
Roopchan781 F. Supp2d at 656 (quotingucker v. Sierra Buildersl80 S.wW.3d 109,
114—15 (Tenn. Ct. App2005) and Tenn. Code Ann. §8-48-109(a)(1)). The TCPA does
not define “unfair” or “deceptiveéacts or practicebeyond those specifically enumerated
in section 4718-104(b). An act or practice is “deceptival it involves a “material
representation, practice or omission likely to mislead a reakooansumer.d. (quoting
Davis v. McGuigan325 S.W.3d 149, 162 (Tenn. 2010An actor practicas “unfair” if
it “causes or is likely to cause substantial injury to consam#ich is not reasonably
avoided by consumers themselves and not outweighed by opailg benefits to
consumers or to competitionld.

Viewing the evidence in the light most favorable to the plifsnthe two statements
discussed above are not deceptive within the meaning of tR& &€ they are not material
representations. At most, Mr. Fahrmeier’s statements wedécpions of what he thought
would happeiif he vaccinated the shed@doreover, his representations or omissions could
not have misled a reasonable consumAs noted by the defendants, Mr. Fahrmeier

repeatedly advised Ms. Erickson to consult with letexnnariarabout the Campylobacter
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vaccine-both before the sale of the sheep and after the abortion storm Pegmsonable
consumer would have done so. Similarly, Mr. Fahrmeier's stateraemtsot “unfair”
within the meaning of the TCPA because the harm coaNe reasonably been avoided
Ms. Erickson could have consulted with her veterinarian as slseagvised to doNo
reasonable juror could conclude that Mr. Fahrmeier’s statememésunfair or deceptive

within the meaning of the TCPA anddltlaim will be dismissed.

VI. Conclusion

For the reasons set forth above, the defendants’ motion for partiahasym
judgment [Doc. 27] will béeSRANTED. All claims against defendant Donna Fahrmeier
will be dismissed. The claims against defendant Liyanrmeier for negligent infliction
of emotional distress, negligent misrepresentation, and molatf the Tennessee
Consumer Protection Act will be dismissed. The case will pabdte trial on the claims
of negligence and breach of contract against Lynn Fahrmgaie appropriate order will
be entered.

s/ Thomas W. Phillips
SENIOR UNITED STATES DISTRICT JDGE
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