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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

GWENDOLYN HAGERMAN,
Petitioner
No. 3:17-CV-00549JRGHBG

V.

TRINITY MINTER,

N N N N N N N N N

Respondent.

MEMORANDUM OPINION

This is a petition for a writ of habeas corpus pursuant to 28 U.S.C. § 2254, fiied by
prisoneiGwendolyn HagermafiPetitioner”), challenghg the constitutionality of hexonfinement
understatecourt judgments of convictidior rape of a childDoc. 1]. Respondent filed a response
in opposition to Petitioner’s pleading, as well as a copy of the state recorsl [D@&]. For the
reasons set forth below, Petitioner’'s § 2p&dtion [Doc. 1] will beDENIED and this action will
be DISMISSED.

l. PROCEDURAL HISTORY

In October of 2009, the Sullivan County Grand Jury indicted Petitioner on ten counts of
rape of a child and one count of statutory rape involving her-dhhfriend’s daughter. In
September of 2010, the Sullivan County Grand Jury issued a superseding preserdgimsnt ag
Petitioner for six counts of rape of a child. On the first day of trial, thie $taved to dismiss
count six of the presentment. The proof all painted a story of Petitioner'sexual abuse of the
victim, whom she referred to as “Baby Gilh&ginning just prior the victing’twelfth birthday. At

the conclusion of the proof, Petitioner was found guilty of five counts of rape dtla%de State
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v. Gwendolyn Hagerman, No. E201+002233€CA-R3-CD, 2013 WL 2445364, at ¥28 (Tenn.
Crim. App. June 4, 2013perm. app. granted (Tenn. Nov. 13, 2013).

The trial court initially sentenced Petitioner to twefitye years for each conviction and
ordered partial consecutive sentencing for a total effective serieseeentyfive years at 100%
service. The trial court later resentenced Petitioner to twenty years on eathwibupartial
consecutive sentencing for a total effective sentence of sixty years at 100%a3dm loehind the
resentencing is not entiretyear from the record; hower, it appears that Petitiongrsentences
were modified to the presumptive length of twenty years under the law apptcdbéecrimes at
the time.See T.C.A. 8§ 46-35-210(c) (2003) (amended 200%kakely v. Washington, 542 U.S.
296, 305 (2004).

On direct appeal, Petitioner challenged the sufficiency of the evidence asenence.
Additionally, she argued that there was a material variance between thetmpergerbill of
particulars, election of offenses, and the proldt the trial court erred in denying a motion to
dismiss; and that the trial court erred by refusing to conduct an in camexa oéthe Department
of Children’s Services records pertaining to the vicfirhe Tennessee Court of Criminal Appeals
(“TCCA") denied relief and affirmed the judgments of the trial c@isendolyn Hagerman, 2013
WL 2445364, at *1. The Tennessee Supreme QVUBC”) granted permission to appeal and
issued an order remanding the casiaéoT CCA"with direction to order the parteto supplement
the appellate recordith the victim's Department of Childres’'Services records, which were
sealed and filed with the trial court, and to reconsider the cédeOn remandthe TCCA
reviewed the sealed records and again affirmed theiaiamms. State v. Gwendolyn Hagerman,
No. E201300233-€CA-R3-CD, 2013 WL 6729912, at *1 (Tenn. Crim. App. Dec. 19, 2013),

perm. app. denied (Tenn. July 11, 2014).



On June 26, 2015, Petitioner filed a timely pro se petition for post-conviction relteé |
petition, she presented various allegations of ineffective assistance obtnelel, argued that her
sentence was cruel and unusual, and challenged allegedly biased statements madal loptine tr
regarding her sexual orientation. In addition tstgmnviction relief, Petitioner included a motion
for correction of an illegal sentence pursuant to Tennessee Rule of Crimined ie86.1.

The postconviction cout entered a preliminary orddinding that Petitioner stated a
colorable claim witlrespect to several allegations of ineffective assistance of counsel. The post
conviction court appointed counsel and an amended petition was filed raising additamalsgr
for relief. At the outset of the hearing on the petition for qwosiviction relief, Petitioner waived
all issues raised in the petition except for the allegation that trial counsel ¥astine for failing
to timely convey plea offers to Petitioner prior to trigbllowing an evidentiary hearintiepost-
conviction court denied relie

On appeal, the TCCA affirmed the denial of postiviction relief Hagerman v. Sate, No.
E201601555CCAR3PC, 2017 WL 1907721, at *5 (Tenn. Crim. App. May 9, 28185 denied
(Sept. 20, 2017). The TSC denied discretionary review of this decision.

On December 20, 201 Petitioner filed a timely pro se petition for writ of habeas corpus
[Doc. 1]. This matter is now ripe for the Court’s review.

I. FACTUAL BACKGROUND PERTAINING TO ALLEGATIONS

At the postconviction hearing, Petitioner argudgiat trial counsel was ineffective for
failing to timely convey plea offers to Petitioner prior to trielagerman, 2017 WL 1907721, at
*2. Petitioner was shown a lettigom the State to trial counsel dated February 16, 20d0.In
the letter, the State offered a fifteg@ar plea deal specifying that all counts would run

concurrently. Id. Petitioner testified that trial counsel did not show her the letter or give her a



copy of the letter prior to triald. She insisted that had she seen the letter, she would have accepted
the plea deald.

Petitioner further testified that on the morning of trial, trial counsel reghonegt the state
had offered a tegear plea deald. According to Petitioner, this was the first time trial counsel
mentioned plea negotiations or a plea offdr. When Petitioner expressed her desire to discuss
the offer with her family, she claimed trial counsel exclaimed, “Whatever, " ehtheroom.|d.
Petitioner testified that she discussed the offer with her family and deoidedépt the offerld.
When trial counsel returned a minute later, he informed Petitioner that theadeabwonger ten
years but fifteen yearsd. Petitioner recalled that trial counsel again left the room so that she
could discuss the offer with her familid. When he returneche informed Petitioner, “That’
done, youte going to trial.”

Bernice Hagerman, Petitionsmother, also testified atelnearing on the pesbnviction
petition.ld. Ms. Hagerman accompanied Petitioner to the majority of hetripteappointments
with trial counselld. During one of these meetings, trial counsel left the office momentiatily.
When trial counsel stepped out of the office, Ms. Hagerman picked upeagbipaper from trial
counsels desk, read it, and placed it back on the dbetk.According to Ms. Hagerman, the
document contained a fiftegmear plea offer from the Statel. When trial counsel returned, they
discussed the trial but did not discuss the docunhénShe did not ask trial counsel or Petitioner
about the documenitd. Ms. Hagerman testified that theaonent she saw on trial counsatiesk
was not the letter dated February 16, 2010.

Counsel for the State testified that she sent a letter to trial counsel onrizelua010.

Id. The letter included a plea offer of fifteen years at 100% with all counts runniogroemtly.

Id. Counsel for the State recalled providing discoveayemals, including a notice for alibi with



the letter containing the plea offer but admitted that she was unaware ¢ouisel shared the
plea offer with Petitionedd. Counsel for the State did not recall any other plea offers, verbal or
written.1d. On the day of trial, trial counsel presented a cotoffer of twenty years, described

as “ten plus ten” at the hearing, with a 30% release eligibility and the optqply for probation.

Id. Counsel for the State rejected the counfter and ifiormed trial counsel that all offers were
revoked at that pointd. Counsel for the State insisted that no offers were ever accepted by trial
counselld.

Trial counsel insisted that he met with Petitioner numerous times prior to trial tosdiscus
the caseld. at 3. Specifically, at one of these meetings, trial counsel recalled giving Petigon
copy of the February 16, 2010 letter which contained theefifyear plea offer and demand for
notice ofan alibi.Id. The two discussed the offer at the meeting. Trial counsel testified that
this was the only offer he received from the Sthte.Trial counsel explained to Petitioner that
the charges she faced at trial had no release eligibility and that tretnithad the authority to
order consecutive sentencing if she was convicted, essentially exposingnBetitb a life
sentenceld.

[I. PETITIONER’S ALLEGATIONS

Petitioner raises two claims for relief in her 8§ 2254 habeas costii®op along with
numerous swglaims [Doc. 1]. Petitioner claimbat (1) her trial counsel provided ineffective
assistance, and (2) her sentence violdtesEighth Amendment prohibition of cruel and unusual
punishmentld. at1-6].

Respondenasserts that the petition should be denied with prejudice because all claims
alleged by Petitioner are either roognizable, deficiently pleaded, procedurally detadyland/or

meritlesgDoc. 8 at 11].



V. STANDARD OF REVIEW

The Court must review Petitioner’'s request for habeas corpus relief pursutime t
standards set forth in the Antiterrorism and Effective Death Penalty At936 (“AEDPA”"),
which allows state prisoners to seek federal habeas corpus relief onuhd grat they are being
held in custody in violation of the Constitution, laws, or treatiehefUnited States. 28 U.S.C.
8§ 2254;Reed v. Farley, 512 U.S. 339, 347 (1994). Congress has mandated that federal courts
review state court adjudications on the merits of such claims using a “hidaheoteal” standard
of review. See, eg., Harrington v. Richter, 562 U.S. 86, 105 (2011). Under this deferential
standard, this Court is bound to accept the state court’s findings of fact as trueaypgé&ssner
presents “clear and convincing evidence” to the contrary. 28 U.S.C. § 2254ed{ddling that
“a determination of a factual issue by a state court shall be presumed todmt” agrtess the
petitioner rebuts that presumption with clear and convincundeace);see Seymour v. Walker,
224 F.3d 542, 5552 (6th Cir. 2000). Additionally, this Court may not grant habeas relief to a
state prisoner unless the state court’s decision on the merits of his clainest{igd in a decision
that was contrary tar involved an unreasonable application of, clearly established Federal law,
as determined by the Supreme Court of the United States; or (2) resulted isi@ndibeit was
based on an unreasonable determination of the facts in light of the evidenotepréséhe State
court proceeding.” 28 U.S.C. § 2254(d).

“Clearly established federal law,” for the purposes of § 2254(d)(1), refersrigsaif the
United States Supreme Court in place at the time of “the lastcstate adjudication on the
merits.” Greene v. Fisher, 132 S. Ct. 38, 44 (2011)ockyer v. Andrade, 538 U.S. 63, 72

(2003)(defining clearly established federal law as “the governing legal prenorpprinciples set



forth by the Supreme Court at the time the state court renders ggdé&ci A decision is “contrary

to” clearly established federal law if “the state court arrives at a conclogjosite to that reached

by [the Supreme Court] on a question of law or if the state court decides a casaitifthan

[the Supreme Courtin a set of materially indistinguishable fact®Mlliamsv. Taylor, 529U.S.

362, 413 (2000). A statsourt decision unreasonably applies clearly established federal law if
“the state court identifies the correct governing legal principle from §hpeme Court’s]
decisions but unreasonably applies that principle to the facts of the prisoser'dda

The standards set forth in the AEDPA’s are “intentionally difficult to ma&tbds v.
Donald, 135 S. Ct. 1372, 1376 (2015) (quotbite v. Woodall, 134 S. Ct. 1697, 1702 (2014)).
Ultimately, the AEDPA'’s highly deferential standard requires this Court st rulings of the
state courts “the benefit of the doubiCullen v. Pinholster, 563 U.S. 170, 181 (2011) (quoting
Woodford v. Visciotti, 537 U.S. 19, 24 (2002)).

However, lefore a federal court may review a federal claim raised in a habeas petition, it
must first determine whether the petitioner has exkdute remedies available to himstate
court. See28 U.S.C. § 2254(b)(1). If a federal habeas claim has not been presenteteto@usta
for adjudication, then it is unexhausted and may not properly serve as the basiedlatibas
petition. See Wainwright v. Sykes, 433 U.S. 72, 87 (1977).

The exhaustion “requirement is satisfied when the highest court in the state in wich th
petitioner was convicted has been given a full and fair opportunity to rule on thengesti
claims.” Wilson v. Mitchell, 498 F.3d 491, 4989 (6th Cir. 2007) (quatig Lott v. Coyle, 261
F.3d 594, 608 (6th Cir. 2001)). Under Tennessee Supreme Court Rule 39, a Tennessee prisoner
exhausts a claim by raising it before the TCCS&ee Adams v. Holland, 330 F.3d 398, 402 (6th

Cir. 2003). A federal court will not review claims that were not entertained by #te sburt due



to the petitioner’s failure to (1) raise those claims in the state courts while stegdies were
available, or (2) comply with a state procedural rule that prevented the statefiimn reaching
the merits of the claimsLundgren v. Mitchell, 440 F.3d 754, 763 (6th Cir. 2006).

A petitioner who fails to raise higederal claim in the state courts and who is now barred
by a state procedural rule from returning with the claim to those courtehmstted a procedural
default. See Coleman v. Thompson, 501 U.S. 722, 732 (1991). A procedural default forecloses
federal habeas review, unless the petitioner can show cause to excuse the fadarplyowith
the state procedural rule and actual prejudeseilting from the alleged constitutional violation.
Id. at 750.

V. INEFFECTIVE ASSISTANCE OF COUNSEL

Petitioner claims her conviction and sentence are void because her trial coaassel

ineffective. Specifically, Petitioner lists the following@8b-claims:

1. Trial counsel failed to adequately negotiate for a plea agreement [2b08];1

2. Trial counsel failed to subpoena two key witnesse:$; [

3. Trial counsel failed to adequately prepare for the case, leaving much oépaggiion to
Petitioner’'slife partner [d.];

4. Trial counsel failed to interview potential witnesskss][

5. Trial counsel failed to adequately examine the victim and other witnessesefor th
prosecutionld.];

6. Trial counsel failed to move for dismissal each time the state maae prasentmentdl.];
7. Trial counsel failed to rebut the State’s theory that Petitioner’s family was tiyiprotect
her, even though there was evidence to corroborate the staterh@atitioner’'s family

[ld.];

8. Trial counsel failed to make any attempt to counteract potgunttaland judicial biagld.].



Respondent argues that Petitioner has procedurally defaultedasmbl because it is not
the same claim she presented to the TCCA intisegonviction appeal [Doc. 8 atl]. However,
Respondent asserts that if the Court finds thaitm is subsumed bthe claim inthe post
conviction appeal, Petitioner cannot show that the TCCA's rejection of the claicowiary to,
or involved an unreasonable application of, clearly established federal law, omthatiased on
an unreasonable determination of the facts in light of the evidence presented inetheustat
proceedingslfl.]. Responderfurtherasserts that Petitioner has procedurally defaultedisuims
2-8 by failing to present them to the TCCIA].

A. RULE OF LAW

The Sixth Amendment provides, in pertinent part, that “[ijn all criminal prosecutions, the
accused shall enjoy the right . . . to have the Assistance of Counsel for his detéisseConst.
Amend. VI. Under the Sixth Amendment, a defendant has a constitutional right not just to,counsel
but to “reasonably effective assistance” of coun&alickland v. Washington, 466 U.S. 668, 687
(1984). Under th&rickland standard for provingneffectiveassistancef counsel a defendant
must meet a twpronged test: (1) that counsel’s performance was deficient; and (2) that the
deficient performance prejudiced the defenisk.

Under the first prong of the test, the appropriate measure of attorney perernsa
“reasonableness under prevailing professional ndrisickland, 466 U.S. at 688. Apetitioner
asserting a claim of ineffective assistance must “identify the acts or onsisgioaunsel that are
alleged not to have been the result of reasonable professional judghgerdt” 690. The
reasonableness a@bunsel’'s performance must be evaluated “from counsel's perspective at the
time of the alleged error and in light of all the circumstances, and the standeveeef is highly
deferential.” Kimmelman v. Morrison, 477 U.S. 365, 381 (1986) (quotifgickland, 466 U.S. at

689). A court considering counsel’'s performance “must indulge a strong presurtipt

9



counsel’s conduct falls within the wide range of reasonable professiorsihass; that is, the
defendant must overcome the presumption that, uih@ecircumstances, the challenged action
might be considered sound trial stratedyrickland, 466 U.S. at 689.

The second prong requires the petitioner to show that counsel’s deficient performance
prejudiced the defense. Thus, “[a]n error by counsel, even if professionallyamabkkes does
not warrant setting aside the judgment of a criminal proceeding if the edraroheffect on the
judgment.”Strickland, 466 U.S. at 691. In order to prevail on a claim of prejudice, a petitioner
must show “there is a reasonable probability that, absent the errors, the fagtbattehave had
a reasonable doubt respecting guilid: at 695. “A reasonable probability is a probability
sufficient to undermine confidence in the outcomiel’at 694. It is not enough “to show that the
errors had some conceivable effect on the outcome of the proceddingt”693. While both
prongs must be established to meet a petitioner's burden, if “it is easiesposeliof an
ineffectiveness claim on the ground of lack of sufficient prejudice . . . that cehosgd be
followed.” Id. at 697.

Any §2254d)(1) claim reviewed undeéitrickland is “doubly deferential”, affording both
the state court and the defense attorney the benefit of the dndwiesv. Mirzayance, 556 U.S.
111, 123 (2009). Further, “[wlhen2254d) applies, the question is not whether counsel’s actions
were reasonable,” but instead “whether there is any reasonable argument that eisfisel s
Srickland’s deferential standardHarrington, 562 U.S. at 105.

1. Sub-Claim 1

In subclaim 1, Petitioner argues that trial counsel “failed to adequately negotiat@lea
argument” [Doc. 1 a]. She asserts that “[t]he statede at least two offers for substantially less

time than the Petitioner was facing. However, the offers were only laledita a day or so before
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they were withdrawn by the statdd[]. Petitioner faults trial counsel for making “no attempt to
negotate the proffered deal(s).I'd.].

Petitioner raisethis claim verbatim in her pro se petition for postwiction relief[Doc.

7, Exhibit 25 at 12]. The post-conviction court denied the claim as follows:
. . . the State has no duty to enter into plea negotiations, and once the State does
enter into plea negotiations, the State may withdraw the plea negotiations at any
time. The Post Conviction Procedure Act requires that a petition for relief set out
grounds for relief and a full disclosure of the factual basis for those grounds and
that failure to state a factual basis for those grounds shall result in the immediate
dismissal of those grounds. Even if the allegations made by Petitioner were take

as trueand viewed in a light most favorable to her, this ground does not state a

colorable claim for relief. Additionally, Petitioner does nafude any allegations

of fact explaining why each ground for relief was not presented in angrearli

proceeding. For the foregoing reason, [this ground] is dismissed.
[Doc. 7 Exhibit 25 at 2]

Thereafter,n the amended petition, pesinviction counsel Hramed the claim to argue
that trial counsel was ineffective by failing to timely convey plea offgs at 31]. The post
conviction court proceeded to adjudicate the claim on the nfegriting that “Petitioner ha[d]
failed to prove by clear and convincing evidence that trial counsel'srpehce was deficient for
failure to timely convey favorable pledfers to Petitionér[Doc. 7 Exhibit 25at 60].

Notably, in her amendegost-conviction petitiorPetitioner does not argue that allegation
asserted in her § 2254 petition. In her amended petitioner, Petaigued that trial counsel was
ineffective by failing to timely convey plea offers, while in the § 2254 at issuigioRer argues

that trial counsel was ineffective by failing to adequately negotiate for affea Respondent

argues, and this Courgieees, that the allegation raised at gmmstviction and the allegation raised

1 At the outset of the hearing on the petition for pastviction relief, Petitioner waived
all issues raised in the petition except for the allegation that trial counsel Wastine for failing
to timely convey plea offers to Petitioner prior to triflagerman, 2017 WL 1907721, at *2.
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here arecompletely different$ee Doc. 8at12]. The former allegation focuses on trial counsel’s
actions after obtaining the offer, while the latter allegation addresdesouiasel’'s performance
in actually obtaining a plea offeid].

Petitioner appealed the paginviction court’s finding that trial counsel did, in fact, explain
and convey the plea agreement to Petitioner [Dp&xRibit 32]. Petitioner did not argusn
appeal that trial counsel failed to adequately negotiate for a plea agreementseBbeatwo
claims differ, the claim Petitioner raises in her federal habeas petiiemot presented to the
TCCA and is procedurally defaulted.

BecausePetitioner never presented this claim to the TCCA, iasreviewable by the
Court under 8§ 2254. Furthermore, Petitioner is now precluded from régsngaimin a state
postconviction proceeding as the time for seeking such reisfong sincepassed. Tennessee
Code Annotated § 480-102(a) and (b)Seals v. Sate, 23 S.W.3d 272, 276 (Tenn. 2Q00As
previously stated, petitioner who fails to raise her federal claim in the state courts and who is
now barred by a state procedural rule frommang with the claim to those courts has committed
a procedural default.See Coleman, 501 U.S. at 732. A procedural default forecloses federal
habeas review, unless the petitioner can show cause to excuse the failure to atntply state
procedural rule and actual prejudice resulting from the alleged constitutiotalon.Id. at750.
Here, Petitioner has asserted no cause for not ratsmglaim on appeal.

Moreover, Petitioner cannot establish “actual innocence” as an exception to theimbced
default rule. The Supreme Court has held that “in an extraordinary case, wergitutional
violation has probably resulted in the conviction of one who is actually innocent, a tealeeak
court may grant the writ even in the absence of a showing of cause for the priodethuth.”

Murrayv. Carrier, 477 U.S. 478, 496 (1986)owever, “actual innocence” is an extremely narrow
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exception, and “claims of actual innocence are rarely succes&hilp v. Delo, 513 U.S. 298,
321 (1995). This is not an extraordinary case.

Accordingly, because Petitioner failed to exhaustdi@m of ineffective assistance of
counsel based ortounsel’sfailure to negotiate plea agreements ahdnow is precluded from
doing sothose claims have beg@rocedurally defaulted. ir®e Petitioner has established neither
cause or prejudice to excuse Ipeocedural default of those claims, nor has she established her
actual innocencehis claim will beDISMISSED.

2. Sub-Claims 2-8

In her § 2254 petition, Petitioner acknowledges that she did not preseriasub 28 to
the TCCA [Doc. lat5]. Petitioner raised sublaims 6 {rial counsel failed to move for dismissal
each time the state made a new presentnagitk)d [rial counsel failed to make any attempt to
counteract potential juror and judicial bias her pro se petition for pesbnvidion relief [Doc.
7, Exhibit 25]. The postonviction court summarily dismissed these claims, finding that they
failed to state colorable claims for pasinviction relief [d.]. This summary dismissal functioned
as an adjudication of the claims.

Moreover, Petitioner raised claimsszand? in the amended petition for pesbnviction
relief [Doc. 7 Exhibit 25]. After postconviction counsel informed the pesinviction court that
he planned to waive these clainthe postonviction court helé colloquy with Petitioner about
the consequences of the waiver [DocEXhibit 26]. Petitioner affirmed that she had consulted
with postconviction counsel about her paginviction caselfl.]. She acknowledged that she
would only receive one paesbnvction hearing to present her claims, and she affirmed that she

agreed with post-convictiotounsel’s strategy to waive thedaims [d.].
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At the second part of the bifurcated hearing, the-postiction court reminded the parties
that because Petitien voluntarily waived all other claims, the hearing would only concern the
ineffective assistance of counsel in regard to the conveyance of plea offers [Eitog®c. 7,
Exhibit 27)]. In the order denying poesbnviction relief, the postonviction cout specifically
found that “[a]ll other grounds included in the petition are hereby denied as afd2eiitioner’s
voluntary withdrawal of said grounds.” [Doc. 7 Exhibit 28ecause the posonviction court
ruled onclaims 25 and 7, Petitioner could have challenged that ruling in theqoosftiction
appeal. By failing to raise any of these issues in theqmwstiction appeal, Petitioner procedurally
defaulted the claims artiey are not reviewable by the Court under 8§ 22Bdtiioner failed to
allege any cause to excuse this defafsticordingly,these remaining ineffective of counsel claims
are procedurally defaulted. The Court finds tRatitioner is not entitled to relief for suhaims
2-8, and these claims will H@ISMISSED.

B. SENTENCING ERROR

Petitioner argues that her sentence is excessive compared to other similaDoasés{

6-7]. She claims that the trial court was biased toward her due to her sexual ionesbak
“inflicted a sentence well beyond tharpose and construct of the P98entencing Act as well as
the Eighth Amendment against cruel and unusual punishmiengt[7].

With regard to this claim, the Court notésst, that to the extent Petitioner is asserting that
her sentenceviolatedthe 1989 Sentencing Act, which statelaw, she fails to state a claim
cognizable upofederalhabeaseview.See 28 U.S.C. 8254a) federalhabeas relief is available
only if an inmate is being held “in violation of the Constitution or laws or treafiéise United
States”).This Courthas no warrant to review a decision resolving a claim of a state law violation,
as it can entertain only purported violations of the U.S. Constitution or federabéanEstellev.

McGuire, 502 U.S. at 67—68.
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Petitioner’s claim is framed, in part, as a violation of the Eighth Amendniegarding
the federatomponent of heclaim, Respondent argues that Petitioner has procedurally defaulted
her Eighth Amendment argumeniaiming cruel and unusual punishmeatause she only argued
state law cases and state statutes when raising this issue in her appellateH&i€CGAIn the
direct appeal of her convictions [DocaB30].

Exhaustion of state remedies “requires that petitioners ‘fairly pjt§skxaeral claims to
the state courts in order to give the State the “opportunity to pass upon and cdieget] a
violations of its prisoners’ federal rightsDuncan v. Henry, 513 U.S. 364, 365 (1995) (quoting
Picard v. Connor, 404 U.S. 270, 275))'If state courts are to be given the opportunity to correct
alleged violations of prisoners’ federal rights, they must surely be dlat¢he fact that the
prisoners are asserting claims under the United States Constitltimedn, 513 at 365%6. Thus,
before seeking a federal writ of habeas corpus, a state prisoner must &sentper claim to
each appropriate state court by alerting that court to the federal natuee adith.Baldwin v.
Reese, 541 U.S. 27, 29 (2004).

After review of the recal, this Court finds that Petitioner did not fairly present this claim
to the state court as a federal constitutional violation. Although Petitionedaygudrect appeal
that the trial court erred in imposing consecutive sentences, she did so swiglgrdy state law
cases in support [Doc, Exhibit 15at46]. Petitioner did not cite to any provision of the United
States Constitution in her brief to the TCCA on direct appeal nor cite to @ Siagteme Court
or federal case in support of her claigee Dye v. Hofbauer, 546 U.S. 1, 3 (2005) (claim that
featured citations to specific provision of the Constitution and four federal casiesldhe state

court that the claim “was based, at least in part, on a federal righitble v. Bobby, 804F.3d
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767, 781 (6th Cir. 2015) (federal claim clearly presented to state court where xfdioitlg
involved three separate federal constitutional provisions and four Supreme Courn sapg®it).

Petitioner’s failure to alert the TCCA to any fededialim arising from error in sentencing
is confirmed by the TCCA'’s decision on direct review, as the appellateamalyzed and denied
Petitioner’s claim under Tennessee state[dac. 7,Exhibit 16at45]. Because Petitioner failed
to fairly present hechallenge to the trial court imposing consecutive senteases federal
constitutional claim to the TCCA on direct appeal, she failed to exhaust that cldisheanow is
precluded from returning to state cowwt pursue it. Accordingly, hetlaim is procedurally
defaulted. Moreover, Petitioner has asserted no cause for not raisingubaissa constitutional
claim on direct appeal, nor has she asserted prejudice arising from ¢kedyrad default of that
claim. Accordingly, Petitioneris not entitled to relief on this claim and this claim will be
DISMISSED.

VI. CONCLUSION

For the reasons set forth above, Petitioner’'s § 2254 petition [Doc. 1] vDIEBBED and
this action will beDISMISSED.

VII. CERTIFICATE OF APPEALABILITY

The Court mustonsider whether to issue a certificate of appealability (“COA”) should

Petitioner file a notice of appeal. Under 28 U.S.C. § 2253(a) and (c), a petitioner mayaappeal
final order in a habeas proceeding onlght is issued a COA, and a COA may only $sued
where a Petitioner has made a substantial showing of the denial of a comstitught. 28 U.S.C.
8 2253(c)(2). When a district court denies a habeas petition on a procedural themis nedching
the underlying claim, a COA should only issue if “jurists of reason would find it debathiether
the petition states a valid claim of the denial of a constitutional right and that juristasoi
would find it debatable whether the district court was correct in its procedilirg.? Sack v.
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McDanidl, 529 U.S. 473, 484 (2000). Where the court dismissed a claim on the merits, but
reasonable jurists could conclude the issues raised are adequate to deservestigtiethe
petitioner has made a substantial showing of the denial of a constituigriabee Miller-El, 537
U.S. at 327, 3369ack, 529 U.S. at 484 After reviewing each of Petitioner’s claims, the Court
finds that Petitioner has not made a substantial showing of the denial of a tonslitight as to
any claims. Because the Cotls assessment of Petitioner's claims could not be debated by
reasonable jurists, such claims are inadequate to deserve further comsidaratithe Court will
DENY issuance of a COASee 28 U.S.C. § 2253; Fed. R. App. P. 22(jler-El, 537 U.S. at
327.

The Court will CERTIFY any appeal from this action would not be taken in good faith
and would be totally frivolous. Therefore, this Court MMIENY Petitioner leave to proceed

forma pauperis on appeal.See Rule 24 of the Federal Rules of Appellate Procedure.

ENTER:

s/J. RONNIE GREER
UNITED STATES DISTRICT JUDGE
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