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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

ALICE D. BEVERS, )
Raintiff, ))
V. ; N0.3:18-CV-30-DCP
ANDREW M. SAUL,! ))
Acting Commissioner of Social Security, )
Defendant. ))

MEMORANDUM OPINION

This case is before the undgreed pursuant to 28 U.S.C686(b), Rule 73 of the Federal
Rules of Civil Procedure, anddlconsent of the parties [Dot7]. Now before the Court are
Plaintiff's Motion for Judgment on the Pleag;and Memorandum in Support [Docs. 20 & 21]
and Defendant’s Motion for Summary Judgmand Memorandum in Support [Docs. 22 & 23].
Plaintiff has also filed a Replp Defendant’s Motion for Summadpudgment [Doc. 24]. Alice D.
Bevers (“Plaintiff”) seeks judial review of the decision of ¢hAdministrative Law Judge (“the
ALJ"), the final decision of Diendant Nancy A. Berryhill (“the Gomissioner”). For the reasons
that follow, the Court wilGRANT Plaintiff’'s motion andDENY the Commissioner’s motion.
l. PROCEDURAL HISTORY

On February 2, 2015, Plaintiff fled an djgption for supplemental security income

benefits pursuant to Title XVI of th8ocial Security Act, 42 U.S.C. § 1381 seq,. claiming a

1 Andrew M. Saul was sworn s the Commissioner of 8al Security on June 17, 2019,
during the pendency of this cas€herefore, pursuant to FedeRilile of Civil Procedure 25(d),
Andrew M. Saul is substituteas the Defendant in this case.
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period of disability that begaon February 2, 2015, the ameddmset date. [Tr. 10, 42, 139
(amended onset date)]. After her applicatwwas denied initially and upon reconsideration,
Plaintiff requested a hearing befoan ALJ. [Tr. 88-91]. A hearing was held on July 14, 2017.
[Tr. 29-41]. On August 17, 2017, the Afound that Plaintiff was nadlisabled. [Tr. 10-21]. The
Appeals Council denied Plaintiff’'s request feview on November 3®017 [Tr. 1-6], making
the ALJ’s decision the final desion of the Commissioner.

Having exhausted her administrative remediesingff filed a Complaint with this Court
on January 25, 2018, seeking judicial review ef @ommissioner’s final decision under Section
405(g) of the Social Security Act. [Doc. 1]. &parties have filed competing dispositive motions,
and this matter is nowpe for adjudication.

I. ALJ FINDINGS
The ALJ made the following findings:

1. The claimant has not engagedutstantial gainful activity since
February 12, 2015, the application date (20 CFR 416:9%&0).

2. The claimant has the followingwa¥e impairments: degenerative
disc disease of the cervical and lumbar spine; osteoarthritis; colitis;
anxiety and depressn (20 CFR 416.920(c)).

3. The claimant does not have an impairment or combination of
impairments that meets or medicaélguals the severity of one of
the listed impairments 20 CFR Part 404, Subpart P, Appendix 1
(20 CFR 416.920(d), 416.925 and 416.926).

4. After careful consideration ttie entire record, the undersigned
finds that the claimant has the residual functional capacity to
perform light work as defined in 20 CFR 416.967(b) and she is
limited to working during two housegments; can perform simple,
routine tasks with regular brea#taring an eight-hour workday; and
occasional contact with supgsors and co-workers.

5. The claimant is unable to perform any past relevant work (20
CFR 416.965).



6. The claimant was born on December 3, 1968 and was 46 years
old, which is defined as a younger individual age 18—-49, on the date
the application was filed (20 CFR 416.963).

7. The claimant has a limited edhtion and is able to communicate
in English (20 CFR 416.964).

8. Transferability of job skills iaot an issue because the claimant
does not have past relenavork (20 CFR 416.968).

9. Considering the claimant’s ageucation, work experience, and
residual functional capacity, there aobs that exist in significant
numbers in the national economy that the claimant can perform (20
CFR 416.969, and 416.969(a)).
10. The claimant has not been under a disability, as defined in the
Social Security Act, since Febmye2, 2015, the date the application
was filed (20 CFR 416.920(g)).
[Tr. 12-20].
. STANDARD OF REVIEW
When reviewing the Commissioner’s determioatbf whether an individual is disabled
pursuant to 42 U.S.C. § 405(g)etlourt is limited to determimg whether the ALJ’s decision
was reached through application of the cordegal standards and in accordance with the
procedure mandated by the rediaias and rulings promulgateby the Commissioner, and
whether the ALJ’s findings are supped by substantial evidencBlakley v. Comm’r of Soc. Sec.
581 F.3d 399, 405 (6th Cir. 2009) (citation omittét)ison v. Comm’r of Soc. Se878 F.3d 541,
544 (6th Cir. 2004).
Substantial evidence is “more than a sciatif evidence but less than a preponderance; it
is such relevant evidence as a reasonable might accept as adequate to support a conclusion.”

Cutlip v. Sec'y of Health & Human Serv&5 F.3d 284, 286 (6th Cir. 1994) (citations omitted). It

is immaterial whether the rembmay also possessilsstantial evidence teupport a different
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conclusion from that reached by the ALJ, oretiter the reviewing judge may have decided the
case differently.Crisp v. Sec’y of Health & Human Servs90 F.2d 450, 453 n.4 (6th Cir. 1986).
The substantial evidence standard is intendedreéate a “zone of aice’ within which the
Commissioner can act, without thear of court interference.’Buxton v. Halter 246 F.3d 762,
773 (6th Cir. 2001) (quotinitullen v. Bowen800 F.2d 535, 545 (6th Cir. 1986)). Therefore, the
Court will not “try the caséle novg nor resolve conflicts in the ekence, nor decide questions of
credibility.” Garner v. Heckler745 F.2d 383, 387 (6th Cir. 1984) (citation omitted).
On review, the plaintiff “bears the burdehproving his entitlement to benefitsBoyes v.
Sec'y. of Health & Human Seryg6 F.3d 510, 512 (6th Cir. 1994) (citation omitted).
IV.  DISABILITY ELIGIBILITY
“Disability” is the inability “to engage imany substantial gainful activity by reason of any
medically determinable physical or mental impaininghich can be expected to result in death or
which has lasted or can be expected to lastdonéinuous period of not less than twelve months.”
42 U.S.C. 88 423(d)(1)(A) and 1382c(a)(3)(A).claimant will only be considered disabled:
if his physical or mental impairment or impairments are of such
severity that he is not only uple to do his previous work but
cannot, considering his age, edimatand work experience, engage
in any other kind of substantial gainful work which exists in the
national economy, regardless of wiet such work exists in the
immediate area in which he lives, or whether a specific job vacancy
exists for him, or whether he woub@ hired if he applied for work.
88 423(d)(2)(A) and 1382c(a)(3)(B).
Disability is evaluated puusint to a five-step analysssimmarized as follows:

1. If claimant is doing substantgainful activity, he is not disabled.

2. If claimant is not doing substantial gainful activity, his
impairment must be severe before he can be found to be disabled.



3. If claimant is not doing sutamtial gainful activity and is
suffering from a severe impairment thes lasted or is expected to
last for a continuous period @t least twelve months, and his
impairment meets or equals a listed impairment, claimant is
presumed disabled without further inquiry.

4. If claimant’s impairment does not prevent him from doing his
past relevant worle is not disabled.

5. Even if claimant’s impairment does prevent him from doing his
past relevant work, if other woekists in the national economy that
accommodates his residual functional capacity (“RFC”) and
vocational factors (age, educationillsketc.), he is not disabled.
Walters v. Comm’r of Soc. Sett27 F.3d 525, 529 (6th Cir. 199¢)ting 20 C.F.R. § 404.1520).
A claimant’s residual functional capity (“RFC”) is assessed betwesteps three and four and is
“based on all the relevant medical and otkeidence in your case record.” 20 C.F.R. 88
404.1520(a)(4), -(e) and 416.920(a)(4), -(e). An R&E@e most a claimant can do despite her
limitations. 88 404.1545(a)(Bnd 416.945(a)(1).
The claimant bears the burdenpsbof at the first four stepsWalters 127 F.3d at 529
The burden shifts to the @omissioner at step fiveld. At the fifth step, the Commissioner must
prove that there is work available in the aatil economy that the ctaant could performHer
v. Comm’r of Soc. Se03 F.3d 388, 391 (6th Cir. 1999) (citiBgwen v. Yucker82 U.S. 137,
146 (1987)).
V. ANALYSIS
Plaintiff asserts that the ALJ’'s RFC detamation is not supporteoly substantial evidence
because the ALJ did not assign proper weigtih&opinion of Plaintiff's treating psychiatrist,
Kris Houser, M.D. [Doc. 21 at 14-17]. Plain@fleges that the ALJ failed to properly apply the

treating physician rule, and inayopriately afforded great weight to the opinions of the

consultative psychological examiner arile nonexamining state agency psychological
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consultants. Ifl. at 16-17]. Additionally, Plaintiff coehds that the ALJ failed to properly
evaluate her complaints of abdominal symptdnmduding diarrhea, and threampact on her ability
to perform substantial gainful activityld[ at 17-21]. The Court will address Plaintiff's specific
allegations of error in turn.

A. Treatment of Dr. Houser’s Opinion

Plaintiff claims that the ALJ failed to weigh Dr. Houser’s opinion in accordance with the
treating physician rule, as the ALJ failed to provide good reasons for asdigléngeight to the
opinion. [Doc. 21 at 14-15]. Plaintiff asserts ttet ALJ’s conclusory discussion of the opinion
does not constitute the analysis required by the treating physicianidile. [

The Commissioner maintairtat the ALJ properly acknoetiged that Dr. Houser's
opinion was inconsistent with theedical record and Plaintiff's liied mental health treatment,
as well as not supported by her treatment nd@sc. 23 at 11-12]. HowevgePlaintiff responds
that the Commissioner cannot editgtbthat the ALJ properly appliethe treating pysician rule
in the disability decision. [Doc. 24 at 3].

Plaintiff began treatment with Dr. Haerson March 11, 2015 [Tr. 245], and continued
treatment through the disabilihearing, including on June )15 [Tr. 843], August 31, 2015 [Tr.
842], December 2, 2015 [Tr. 841], February 2916 [Tr. 840], May 25, 2016 [Tr. 839], August
17, 2016 [Tr. 838], November 9, 2016 [Tr. 83Fanuary 30, 2017 [Tr. 836], and April 26, 2017
[Tr. 835]. Dr. Houser then completed a Ma&anResidual Functional Capacity Assessment on
November 3, 2016. [Tr. 540-46]. In this opinion, Bouser states that Plaintiff has “had chronic
anxiety and depression which caukesto be socially withdrawand creates great challenges in
dealing with the general public.” [Tr. 542JAdditionally, Dr. Houser noted that on occasion,

Plaintiff's anxiety “eva& manifests itself by causing Gl distressld.]|
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Therefore, Dr. Houser opined that Pldintvas moderately limited in the ability to
remember locations and work-like procedures,thedbility to understarehd remember detailed
instructions, but that she was not significantigited in the ability to understand and remember
very short and simple instructions. [Tr. 54@dditionally, Dr. Housefound that Plaintiff was
markedly limited in the ability to maintain att@on and concentration for extended periods, as
well as the ability to complete a normal Wwday and workweek without interruption from
psychologically based symptoms; moderatelyitioh in the ability to carry out detailed
instructions, the ability to perfor activities within a schedule, mé&in regular attendance and be
punctual within customary tolerances, the abildysustain an ordinary routine without special
supervision, the ability to work in coordination with or proximity to others without being
distracted, and the ability to make simplerkreelated decisions; and that Plaintiff was not
significantly limited in the abilityo carry out very short and sihegnstructions. [Tr. 540-41].

When assessing Plaintiff'social interaction, Dr. Houseopined that Plaintiff was
markedly limited in the ability to interact appragiely with the general public; moderately limited
in the ability to ask simple questions or requestistance, the ability to accept instructions and
respond appropriately to criticisnofn supervisors, and the ability get along with coworkers or
peers; and that Plaintiff was not significantly lincit@ the ability to maintain socially appropriate
behavior and adhere to basicrgtards of neatness and cleanlinefg.. 541]. Dr. Houser then
assessed Plaintiff’'s adaption, and found that shemaakerately limited in the ability to respond
appropriately to changes in the work setting, dbdgity to be aware of normal hazards and take
appropriate precautions, the ability to travetinfamiliar places or use public transportation, and

the ability to set realistic goals or kaaplans independently of otherdd.].



Lastly, Dr. Houser opined that Plaintiffowld face a slight degree of limitation in the
restriction of activities of daily living; markedifficulties in maintaining social functioning;
marked deficiencies of concentration, persisteac@ace; and repeateat, three episodes within
one year, episodes of deterioration or decompiemsi a work or workike setting. [Tr. 543].

In the disability decision, the ALJ briefly statddhat “Dr. Kris Hower [sic] . . . opined that
due to anxiety and depression, jRtdf] would have some very restrictive limitations in activities
of daily living, maintaiing social functioning, [con]centrati/persistence/pace, and she would
have episodes of deterioration or decompensatifaj iwork or work-likesetting.” [Tr. 18]. The
ALJ assigned little weight t®r. Houser’s opinion, finding that was not well-supported by
treatment notes, as well as that it was inconsistéth the medical record and Plaintiff's “very
limited mental health treatment.’ld[].

The ALJ, however, afforded significant weigbtthe opinion of Dr. Candice Blake and
Mary Barker, M.S., a senior psychological exaenjrwho consultative examined Plaintiff on July
1, 2015? [Tr. 17]. In the disability decision, ¢hALJ extensively reviewed Dr. Blake and Ms.
Barker’s opinion. For example, the ALJ noted that during the examination, Plaintiff’'s long-term
memory was adequate, while her short-term memory was within normal limits. [Tr. 17].
Additionally, the ALJ revewed that Plaintiff's thought prosses were somewhat concrete, her
insight and judgment were faand she showed the ability for basic abstract reasoniag. The

ALJ noted that Plaintiff's level diunctioning was estimated to betive borderline to low average

2 The Court notes that because the psychotbgivaluation was signed by both Dr. Blake
and Ms. Barker, it constitutes apinion of a consultative physiciaGee, e.gFairchild v. Colvin
14 F. Supp. 3d 908, 917 n.5 (S.D. OB@l4) (finding that because &ating psychiatrist “signed
off” on statements given by a licensed social warterse statements were considered the opinion
of the treating psychiatrist).
8



range of intellectual abilitiesynd he detailed Plaintiff's actties of daily living. [Tr. 17-18].

After performing a mental status examinatrml reviewing Plaintifs personal and family
history, vocational history, mentslatus, current symptomatology, activities of daily living, ability
to relate, and mental capacity, Dr. Blake and Msk&adiagnosed Plaintifith major depressive
disorder, recurrent, moderate, as well as an urfspedainxiety disorder. [Tr. 494]. Accordingly,
Dr. Blake and Ms. Barker opindgtiat Plaintiff's ability to understand and remember was not
significantly impaired by a mental disorder; heiligbto sustain concemation and persistence
was moderately impaired by depression; and hgiakmteraction and agption were moderately
impaired by her depression and anxiety.]] The ALJ afforded signifiaat weight to this opinion,
finding that it was “supported by mieal signs and findings,” as Wes that it was “consistent
with [Plaintiff's] very limited menal health treatment.” [Tr. 18].

Lastly, the ALJ also assigned significant weigo the opinions of the state agency
psychological consultants because “they are consistent with the record as a whole.” [Tr. 19].
Robert Paul, Ph.D., reviewed the evidence of reabttie initial level of the agency’s review on
July 10, 2015, and opined that Plaintiff was sigiificantly limited in the ability to remember
locations and work-like procedures, or the ipito understand and remember very short and
simple instructions, but that she was moderateijtéid in the ability to understand and remember
detailed instructions. [Tr. 52JAdditionally, Dr. Paul opined th&laintiff was moderately limited
in the ability to carry out detailedstructions, maintain attenti@md concentratiofor an extended
period, and the ability to complete a normal kd@y and workweek withounhterruptions from
psychologically based symptoms. [Tr. 52-53Lastly, Dr. Paul fand that Plaintiff was
moderately limited in the ability to interact appriately with the general public, the ability to get

along with coworkers or peers, and the abilityeéspond appropriately tthanges in the work
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setting. [Tr. 53].

Accordingly, Dr. Paul opined that Plaiffitcould “understand and remember for at least
simple and limited range of detailed (1-3 stefasks and instructionsds well that she could,
“with some but not substantial difficulty, sustaadequate persistence and pace for [the] above
tasks across [a] normal work day and work weekgicustomary breaks.” [Tr. 54]. Additionally,

Dr. Paul found that Plaintiff codlinteract adequately with éhgeneral public, coworkers, and
supervisors for the purposes of task competition; but that she was better suited for “things-vs
people-oriented type work,” arildat her interactionwith her supervisors and coworkers “should

be brief, superficial, and tastcused,” while she should have no more than occasional contact
with the general public.Id.].

Aroon Suansilppongse, M.D., rewed the evidence of recoatithe reconsideration level
of the agency’s review on December 30, 2015. §9t. Dr. Suansilppongse assessed essentially
the same limitations as Dr. Paul, but expandedRlaantiff could “carry out simple instructions,”
but “[h]er anxiety and depressiveaction[,] as well aslleged pain[,] wouwl interfere with her
ability for sustained concentration and persiséeor for task completion,” although she was still
able to complete tasks at an acceptable pple.68]. Additionally, Dr. Suansilppongse opined
that Plaintiff’'s social avoidance and anxiety reaction would occasionally interfere with her ability
to interact appropriately with her supervisorsyodkers, or the public, but that she would be able
to complete tasks with infrequent contact with othelié). [Lastly, Dr. Suansilppongse found that
Plaintiff's “transient cognitive dysfunction and depressive reaction would occasionally interfere

with her adaptability in a routine work setting.” [Tr. 69].
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In considering a claim of dability, the ALJ generally nai give the opinion of the
claimant’s treating physician “controlling vght.” 20 C.F.R. 88 404.1527(c); 416.927(cX2).
However, the ALJ must do so only if thapinion “is well-supported by medically acceptable
clinical and laboratory diagnosttechniques and is not inconsistevith the other substantial
evidence in [the] case recordld. If the opinion is not givenantrolling weight, as here, the ALJ
must consider the following factors to determine what weight to give it: “the length of the treatment
relationship and the frequency@famination, the nature and extent of the treatment relationship,
supportability of the opinion, cois$ency of the opinion with threcord as a whole, and the
specialization of the treating souytas well as “other factors.Wilson v. Comm’r of Soc. Sec.
378 F.3d 541, 544 (6th Cir. 2004) (citing 20 C.F.R. § 404.1527).

The ALJ is not required to explain how stensidered each of these factors but must
nonetheless give “good reasons” for giving attngaphysician’s opinion less than controlling
weight. Francis v. Comm’r of Soc. Sed14 F. App’x 802, 804 (6th Cir. 201XBee also Morr v.
Comm’r of Soc. Sec616 F. App’x 210, 211 (6th Cir. 2018)olding “good reasons” must be
provided “that are sufficiently specific to makea&t to any subsequenviewers the weight given
to the treating physician'gpinion and the reasons ftirat weight”) (citingWilson 378 F.3d at

544; 20 C.F.R. §§ 404.1527(c)(2) & 416.927(c)(2)).

3 The treating physician rule hasen abrogated as to claifiled on orafter March 27,
2017. See20 C.F.R. 88 404.1520c; 416.920c (“We will notesteor give any specific evidentiary
weight, including controlling weight, to any medl opinion(s) . . . including those from your
medical sources.”);ee also Revisions to Rules Regardimg Evaluation of Medical Evidenc@2
Fed. Reg. 5844-01, 2017 WL 168819, at *5852-57 (Jarcllg,). The new regulations eliminate
the term “treating source,” as wak what is customarily known #s treating physician rule. As
Plaintiff's application was filed before Mdr7, 2017, the treating phy&ia rule applies.See
id. 88 404.1527; 416.927.
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Ultimately, the Court finds that the Alfdiled to provide “good reasons” that were
“sufficiently specific” for disounting Dr. Houser’s opiniorSee Gayheart v. Comm’r of Soc. Sec.
710 F.3d 365, 376 (6th Cir. 2013) (quoting SBec. Rul. No. 96—2p, 1996 WL 374188, at *5
(July 2, 1996)). First, the ALJ did not acknedbe Dr. Houser’'s tréag relationship with
Plaintiff, a regulatory factor thahe ALJ is required to considander 20 C.F.R§ 416.927(c)(2).
See, e.g.Loukinas v. Comm’r of Soc. Seblo. 1:14-CV-930, 2016 WL 1126550, at *13 (S.D.
Ohio Mar. 21, 2016) (finding the ALJ “failed tovg appropriate considation to the regulatory
factors in assigning weight” tahe treating psychiatrist®pinion, as the ALJ “failed to
acknowledge that Dr. Natarajan had an over tearytreating relationship with plaintiff with
frequent examinations at the time he renddrisdopinion,” as well adeing “a specialist in
psychiatry”). As the Court Baalready detailed, Dr. Housemgtdarly saw Plaintiff nine times
over a two-year period for treatment of her mental impairments.

Additionally, the ALJ failed to identify hoMdr. Houser’s opiron was not supported by
Plaintiff's treatment notes ong inconsistencies beeen the opinion and theedical record. In
Gayheart the Sixth Circuit detailed that the progt reasons for discounting a treating-source
opinion “must be ‘supported by the evidence indase record, and must befficiently specific
to make clear to any subsequent reviewers thghwéie adjudicator gave the treating source’s
medical opinion and the reasons for that weighGayheart 710 F.3d at 376 (quoting Soc. Sec.
Rul. No. 96-2p, 1996 WL 374188, at *5 (July 2, 1996)his requirement “ensures that the ALJ
applies the treating physician ridaed permits meaningfueview of the ALJ’s application of the
rule.” 1d. (quotingWilson v. Comm’r of Soc. Se878 F.3d 541, 544 (6th Cir. 2004)).

Here, “the ALJ does not identify the substainévidence that is purportedly inconsistent”

with Dr. Houser’s opinionld. at 377. The ALJ failed to reviefdr. Houser’s two-year treatment
12



history of Plaintiff in the disability decision;tteer, the ALJ only stated that Plaintiff had a “very
limited mental health treatment.” [Tr. 18]. Spmally, the ALJ failed to discuss Dr. Houser’'s
treatment notes, let alone identifyyanconsistencies with his opiniorsee Friend v. Comm’r of
Soc. Se¢375 F. App’x 543, 552 (6th Cir. 2010) (“Put silygt is not enough to dismiss a treating
physician’s opinion as ‘incompatiblelith other evidence of recorthere must be some effort to
identify the specific discrepanciaad to explain why it is the tréag) physician’s conclusion that
gets the short enaf the stick.”).

The ALJ also failed to detail any specificonsistencies between Dr. Houser’s opinion
and the overall “medical evidence of recordTr. 18]. While the ALJextensively reviewed the
consultative opinion of Dr. Blake and Ms. Barkee, did not explain how their opinion was more
consistent with the objective medical record ocamflict with the opinion of Plaintiff's treating
psychiatrist, Dr. HouserSee, e.g.Cross v. Comm’r of Soc. Seblo. 5:17-cv-1888, 2018 WL
3216056, at *16 (N.D. Ohio June 12018) (“Making generic referees to the records of
specialists who expressed mixed opinions neithetifteshan ‘inconsistency with the record as a
whole’ nor an inconsistency with thapposing physician’s viewm particular.”), report and
recommendation adopted,3018 WL 3208173 (N.D. Ohio June 29, 2018).

Therefore, the ALJ’s position that DrodHser’s opinion was naupported by the medical
evidence of record does not conge a good reason for assigniittje weight to the opinionSee
Wilson v. Berryhill No. 3:16-CV-95-HBG, 2017 WL 2790188t *5 (E.D. Tenn. June 27, 2017)
(“The ALJ does not identify witkpecificity any treament records, examining findings, diagnostic
studies, or other evidence that specificaltydermines Dr. Laman’s opinions. While the ALJ
discussed the medical evidenceeaxord in general, the Courtusable to determine how the ALJ

arrived at his conclusion . . . ."gacks v. ColvinNo. 2:15-cv-2315, 2016 WL 1085381, at* 5
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(S.D. Ohio March 21, 2016) (“[Athough the ALJ made a general statement about inconsistencies
between Dr. Bhatia’s opinions and the ‘medicadtlemce of record,’ it wagist that - a general
statement devoid of any specific reference toportion of the medical evidence. Such conclusory
statements do not provide the claimant with any ability to understamcctimgent, nor do they
provide a reviewing court with ¢hability to decide if the AL&orrectly or incorrectly assessed
those claimed inconsistenciesrgport and recommendation adopted sub n@acks v. Comm’r

of Soc. Sec2016 WL 2858901 (S.D. Ohio May 16, 2016).

Lastly, the Court notes that the ALJ assiyrsggnificant weight tahe opinions of the
nonexamining state agency psychological consdtamtowever, the ALJ did not review their
opinions in the disability decisiobut instead solely stadl that these opiniofiare consistent with
the record as a whole.” [Tr. 19]. Plaintiffreectly states that the nonexamining state agency
consultants did not review thetar record, including much of henental health treatment with
Dr. Houser.

“[B]efore an ALJ accords significant weigiatthe opinion of a non-examining source who
has not reviewed the entire record, the ALJ mu& ome indication’ thate ‘at least considered’
that the source did not reviewettentire record. In other wazdthe record must give some
indication that the ALJ subjectadich an opinion to scrutiny Kepke v. Comm’r of Soc. Se636
F. App’x 625, 632 (6th Cir. 2016) (quotifjakely v. Comm’r of Soc. Seb81 F.3d 399, 409 (6th
Cir. 2009)). The Sixth Circuit Isafound that an ALJ had satisfi@lakley by reviewing the
medical evidence that was entered after the xamening state agency consultant’s opinion, and
explaining why the consultant'spinion was afforded greater ight despite the subsequent
evidence.Spicer v. Comm’r of Soc. Se651 F. App’x 491, 493-94 (6th Cir. 2016) (citiBtakley,

581 F.3d at 409). Here, the ALJ did not subjeetdbinions of the noamining state agency
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consultants to any scrutiny, as #eJ did not review Plaintiff’'s metal health treatment with Dr.
Houser. Additionally, the ALJ did not analy#tee opinions of the nonexamining state agency
psychological consultants or eapl how they were inconsistewith Dr. Houser’s opinion.See
Gayheart v. Comm’r of Soc. Se@10 F.3d 365, 377 (6th Cir. 2013) (“Surely the conflicting
substantial evidence must c@tsof more than the medicalpinions of the nontreating and
nonexamining doctors. Otherwidke treating-physician rule auld have no practical force
because the treating source’s opinion would levgrolling weight only when the other sources
agreed with that opinion.”).

Accordingly, the ALJ improperly failed taliscuss how Dr. Houser's opinion was
conflicted by the other medical opdns or specific medical evidea in the record as a whole.
See idat 376-77 (holding the ALJ did not providgobd reasons” for not providing controlling
weight to the treating physician’s opinions, as “te@clusion that Dr. Onady’s opinions ‘are not
well-supported by any objectiviindings’ is ambiguous” and “thé\LJ does not identify the
substantial evidence that is purportedly inconstsséth Dr. Onady’s opinions”). Therefore, the
Court finds that the ALJ failed to set forth “good reasons” forctejg the limitations assessed by
Plaintiff's treating physician.ld. The ALJ failed to discuss Plaintiff's mental health treatment
with Dr. Houser, acknowledge heasis as Plaintiff’s treating physician, or sufficiently detail how
the opinion was inconsistent with the medical rdoar the other medical opinions to which the
ALJ afforded significant weightSee, e.gBrooks v. Soc. Sec. Admifa30 F. App’x 468, 481 (6th
Cir. 2001) (holding the ALJ failed to “presegdod reasons id. at 483, where “[o]f the four ‘good
reasons’ that the ALJ can be undecsl to have offered for hisedision . . . two are not supported
by the record” and “[a]nother, although technically supported byeberd is not a legitimate

rationale”).
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The ALJ’s failure to adequately explainetimeasons for the weight given to a treating
physician’s opinion §enotes a lack afubstantial eviden¢ceven where the conclusion of the ALJ
may be justified based upon the recorBlakley v. Comm’r of Social Se&81 F.3d 399, 407 (6th
Cir. 2009) (emphasis in the original) (quotiRggers v. Comm’r of Soc. Set86 F.3d 234, 243
(6th Cir. 2007)).

The Court further concludes that the ALfBflure to provide good reasons for rejecting
Dr. Houser’s opinion does not constitute harmieser. Harmless error occurs: (1) if a treating
source’s opinion is so patently deficient tha @ommissioner could not gsibly credit it; (2) if
the Commissioner adopts the opinion of the treadmyrce or makes findings consistent with the
opinion; or (3) where the Commissioner has metgbal of the procedurabfeguard of the good
reasons rule even though an ALJ has not complieh the express terms of the regulatidvilson
v. Comm’r of Soc. Sec378 F.3d 541, 547 (6th Cir. 2004). However, the Court finds that the
ALJ's failure to explain adequately why hdéiscounted the opinion oPlaintiff's treating
psychiatrist “hinders a meaningful review whether the ALJ properly applied the treating-
physician rule that is at thieeart of this regulation."Gayheart 710 F.3d at 377. Plaintiff's
allegation of error therefor@nstitutes a basis for remand.

B. Plaintiffs Abdominal Symptoms

Plaintiff claims that the ALJ failed to “pperly analyze [her] abdainal issues|,] including
her diarrhea[,] and how it impacts her ability tafpem substantial gainful activity.” [Doc. 21 at
17]. Plaintiff asserts that the ALJ failed to comsidll relevant evidencend analyze the effect of
her symptoms under Social Security Ruling@6-as the ALJ ignored the medical evidence

regarding Plaintiff's diarrhea and her needake additional work breaks during the day.
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The Commissioner maintains that the ALJ iy evaluated Plaintiff’'s complaints of
abdominal symptoms, and after carefully dadagng the entire mord, “found Plaintiff's
debilitating complaints inconsistent with the retas a whole.” [Doc23 at 15]. Additionally,
the Commissioner contends that the ALJ consdePlaintiff's course of treatment for her
abdominal symptoms. Lastly,eiCommissioner claims that wéithe ALJ was not required to
explicitly discuss all of the nuical records regarding Plaifitt abdominal symptoms, he did
review most of the records thRlaintiff claims were ignored.

With regard to cases in which a plaintifachs that symptoms of the underlying conditions
are the claimed cause of disability, the SixtihcQit has offered additial guidance relative to
assessing credibility and subjective complaints:

Where the symptoms and not the underlying condition form the basis of the
disability claim, a two-part analysis used in evaluating complaints of
disabling pain. 20 C.F.R. § 416.929@uxton v. Halter246 F.3d 762, 773

(6th Cir. 2001)Felisky v. Bowen35 F.3d 1027, 1038-39 (6th Cir. 1994).
First, the ALJ will ask whether ¢hthere is an underlying medically
determinable physical impairment theduld reasonably be expected to
produce the claimant’'s symptoms. Q(F.R. § 416.929(a). Second, if the
ALJ finds that such an impairment exists, then he must evaluate the
intensity, persistence, and limiting effects of the symptoms on the
individual’'s ability todo basic work activitiesld.

Relevant factors for the ALJ toconsider in his evaluation

of symptoms include the claimantgily activities; the location, duration,
frequency, and intensity of symphs; factors that precipitate and
aggravate symptoms; the type, dosaffecéveness, and side effects of any
medication taken to alleviate the syimyps; other treatment undertaken to
relieve symptoms; other measures taken to relieve symptoms, such as lying
on one’s back; and any other factdmsaring on the limitations of the
claimant to perform basic functiondd.; see alsd&oc. Sec. Rul. 96—

7p, 1996 WL 374186, at *2—-3 (July 2, 1996).

Rogers v. Comm’r of Soc. Set86 F.3d 234, 247 (6th Cir. 2007).
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Social Security Ruling 96-7ptarulates the standard for eualting a claimant’s subjective
allegations, including thosegarding pain, as follows:

[O]Jnce an underlying physical arental impairment(s) that could

reasonably be expected to produceiiévidual’s pain or other symptoms

has been shown, the adjudicator mexsluate the intensity, persistence,

and limiting effects of th individual’'s symptoms to determine the extent to

which the symptoms limit the individual's ability to do basic work

activities.

1996 WL 374186, at *2 (July 2, 1996When objective medical edce fails to substantiate a
claimant’s subjective allegations regarding thenatiy, persistence, or figtional effects of pain,
the ALJ must make a credibility finuj based on the entire case recddl.

In the disability decision, the ALJ firdound that Plaintiff's colitis was a severe
impairment. [Tr. 12]. When determining Plaffii RFC, the Plaintiff assessed that Plaintiff was
limited to performing simple, routentasks with regular breaks cagian eight-hour workday. [Tr.
14]. Additionally, the ALJ referenced Plaiifis testimony that “she needs ready access to a
restroom three to five timesday.” [Tr. 15]. However, thdLJ found that although Plaintiff's
medically determinable impairments could reastynbb expected to cause the alleged symptoms,
Plaintiff's statements concerning the intensigrsistence, and limiting effects of the symptoms
were not credible to the extent they wereonsistent with notkobjective findings. 1fl.].

When reviewing the medical record, the JAhoted that Plaintiff sought treatment for
diarrhea, vomiting, nausea, and abdominal ,paimd on April 29, 2015, Plaintiff presented to
University of Tennessee Medical Center with comp$agi a change in bowhabits over the past
three months. [Tr. 165e€[Tr. 566]. The ALJ reviewed that rdeal providers assessed a change
in Plaintiff's bowel habits, whicltould “possibly be due to someriio of colitis versus irritable

bowel syndrome.” [Tr. 16]. Adtionally, the ALJ noted that Plaintiff was seen on September 29,

2016 for treatment of her diarrhea, and Plaintdfed that here bowel movements occurred about
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three times a day. [Tr. 173ee[Tr. 649]. Further, the ALJ reewed that “[a]fter examination,
medical providers assessed acitlpedisease” and chronic diarrheadvised Plaintiff to continue
Nexium, and noted that Plaintiff has failed mukigherapies that she could not affordd.][

Plaintiff points to numerous treatment noties the medical record referencing her
abdominal symptoms, including nausea, weigksJand diarrhea, which she claims the ALJ
ignored in the disability decision. For examplegiitiff asserts that tha&LJ did not reference a
February 18, 2016 treatment note that she hadefenting diarrhea,” [Tr. 612], as well as her
testimony about the need to go to the bathroogently [Tr. 34]. Addtionally, Plaintiff cites
several gastroenterology recsrthat detail persient diarrhea [Tr. 667], bowel movements
occurring four to five times a day [Tr. 661], aegtensive treatment records for this symptom.
Lastly, Plaintiff claims that during the disability hearing, her attornkgathe VE a hypothetical
where the individual would be reged to take three additional breaks of twenty minutes each, in
addition to the normally scheduled breaks. HAG]. The VE testified that such an individual
would not be able to maintain employmend.]|

First, the Court notes that &h.J is “not required to discussl the evidence, as long as her
factual findings as a whole show that shelioiy considered the record as a wholeRudd v.
Comm'r of Soc. Seb31 F. App'x 719, 730 (6th Cir. 2013) (citiKgrnecky v. Comm'r of Soc.
Sec, 167 F. App’x 496, 507-08 (6th Cir. 2006)). Furtheis “well establi$ied that an ALJ may
pose hypothetical questions to a vocational exfimrt] is required tancorporate only those
limitations accepted as credible by the finder of fast/inslow v. Comm’r of Soc. Se666 F.
App’x 418, 421-22 (6th Cir. 2014).

Ultimately, as the Court hadready found that Plaintiff’'s case should be remanded, and

the medical record establishesemsive treatment for Plaintiffabdominal symptoms, on remand,
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the ALJ should consider whether Plaintiff’'s diagahwould require additional, unscheduled breaks.
The ALJ is tasked with evaluating the intenspgrsistence, and limiting effects of a claimant’s
symptoms on their ability to perm basic work activities.See Rogers v. Comm'r of Soc. Sec.
486 F.3d 234, 247 (6th Cir. 2007) (citing 20 C.F.R. 416.929(a)). While the ALJ noted that Plaintiff
stated her bowel movements occurred about thmeesta day, the ALJ failed to review the effect

of Plaintiff's abdominal symptoms on the potahtieed to take multiple, unscheduled bathroom
breaks throughout the daySee Moore v. Comm’r of Soc. Sddo. 2:18-CV-634, 2019 WL
1323861, at *8 (S.D. Ohio Mar. 28019) (“Given the numerous medi records substantiating
Plaintiff's allegations of diarrheshe ALJ should have at leastrisidered whether Plaintiff would
require additional and/or unscheduled bathroom breaks beyond those normally permitted by an
employer.”),report and recommendation adoptby, 2019 WL 2192143 (S.D. Ohio May 21,
2019);cf. Allison v. Berryhill No. 5:16-CV-2388, 2017 WL 3701688,*40 (N.D. Ohio June 23,
2017) (“Because the ALJ expressly considereainfiff's claimed symptom that his diarrhea
required bathroom use on an hourly basis khl@&ned why he was discounting that allegation,
and rooted that explanation in anstderation of severalf the factors he isequired to consider
under SSR 96-7p, Plaintiffs second assigntmef error is without merit.”)report and
recommendation adopted sub npAllison v. Comm’r of Soc. Sec. AdmiA017 WL 3687394
(N.D. Ohio Aug. 25, 2017). Therefore, while tBeurt finds that the ALJ did not cherry pick
select portions of the record regarding Pl#fistdiarrhea, on remand, the ALJ should explicitly
consider Plaintiff's need for unscheduleeaks due to her abdominal symptoms.

V. CONCLUSION

Based on the foregoing, Plaintiff’'s Mon for Judgment on the Pleadind3ofc. 2Q will

be GRANTED, and the Commissioner’'s Motion for Summary Judgm@&uc| 23 will be
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DENIED. This case will bREMANDED to the SSA for the ALJ to reconsider the opinion of
Plaintiff's treating psychiatrist, as well as the noadlrecord with respetd Plaintiff's abdominal
symptoms.

ORDER ACCORDINGLY.
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