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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

LEONARD SANDS, )

Petitioner, ))
V. ; Nos. 3:18-CV-057; 3:14-CR-138
UNITED STATES OF AMERICA, )z

Respondent. )

MEMORANDUM OPINION

PetitionerLeonard Sandkas filed apro semotion to vacate, set aside, or correct
hissentence under 28 U.S.C. § 2255, along wighoasememorandum in support. [Dac
1, 2].! The United States has responded in opposition to the motion. [Doc. 5].

Also before the Court is Petitioner’'s January 2pd®se“Motion Pursuant to Fed.
R. Civ. P. 60(b)(6) to Reopen Case to Vacate / Challenging the Collateral Review Process”
[doc. 6], which the Court construes as a motion to amend the § 2255 petitierUnited
States has not responded tattlater filing, and this cass now ripe for resolution.

The Court findsthat the materials submitted, together with the record of the
underlyingcriminal case, conclusively show that Petitioner is not entitled to relief on the
claims asserted. Accordingly, the Court will decide this matter without an evidentiary

hearing. See28 U.S.C. § 2255(b). For the reasons discussed below, thef@dsrthat

1 All docket references are to Case Rd8-CV-057unless otherwise noted.
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Petitioner's motion to vacate is without merit and, thus, will deny and dismiss the motion
with prejudice. Petitioner’'s motion to amend will similarly be denied.
l.
Background

Petitioner andL6 co-defendants weraamedin a multi-count Second Superseding
Indictment Petitioner was charged in Count One (conspiracy dwilolite 50 grams or
more of methamphetamine, in violation of sections 841(a)(1), 841(A)(1a0d 846 of
Title 21, United States Code) a@duntTwo (conspiracy to commit mondgundering, in
violation of sections 1956(a)(1)(A)(i), 1956(a)(i)(B)(1), and 1956(h) of Title 18, United
States Code). [Case No. 3:C&R-138, doc4S§].

The Honorable Thomas W. Phillips presided over Petitioner’sdayotrial which
commenced on November 17, 2015. As summarized by the Sixth Circuit Court of Appeals,

At trial, the government introduced evidence suggestingPesitioner] was
involved in a conspiracy to distribute methamphetamine in eastern
Tennessee. The government’'s evidemmicatel specifically that Eugene
Loiselle, a ceconspirator, would ship the methamphetantm@ ennessee
and that Sands, initially receiving methamphetamine on credit, would sell
portions of it. Sands would return the proceeds of some of his sales to
Loiselle, who would use them touy more drugs and continue the enterprise.
The government introduced testimony of Loisedier ceconspirators, and

law enforcement officers working on the case. The government also
introduced physical evidence, including photosdaig paraphernalia and
narcotics found aBands’s house. During trial, DEA agent James Blanton
testified, providing, among other thingsbasic definition of the term money
laundering. Sands was convicted on both charges, andfisentenced to
324 months in prison and five years of supervised release.

[Id., doc. 635, p. 1-2].

Case 3:18-cv-00057-RLJ-HBG Document 9 Filed 06/03/20 Page 2 of 20 PagelD #: 63



Judge Phillips sentendePetitioner on March 23, 2016. Id[, docs. 55%1].
Petitioner filed a timely notice of appeal the following dayd.,[doc.562]. The Sixth
Circuit found Petitioner’'s appellate arguments to be without merit,Jadge Phillips’s
judgment and sentence were affirm@dMarch 31, 2017. Ifl., doc. 635]. Petitioner did
notseek a writ of certiorari in the Supreme Court. Insteadsubmitted his timelgro se
§ 2255 motion to vacate on February 12, 2018.

Petitioner’s § 225®otionand supporting memorandymesenan array of alleged
shortcomings in trial counsel’s performance. For ease of analysis, the Court has grouped
those allegations into four claims:

1. Counsel’s trial preparation was inadequate.

2. Counsel failed to raise certain objections.

3. Counsel did not adequately cross-examine two withesses.

4. The attorneyclient relationship was broken, leaving Petitioner unable to
make an informed decision about whether to plead guilty or go to trial.

2 Section 2255 provides for a ogear statute of limitation in which to file a motion to vacate a sentence
The limitation period generally runs from the date on which the judgment of donvieicomes final. 28
U.S.C. § 2255(f). Heras notedPetitioners appeal was denied dnarch 31, 2017, and he did not seek a
writ of certiorari in the Supreme Cowithough he had ninety days to do §2e28 U.S.C. § 2101(c); Sup.

Ct. R 13(1). Thus, according to the Court’s calculations, theyeaetime limi for filing a § 2255 motion

in this case, adding the ninety days for filing a certiorari petition, edpreMonday, July 2, 2018 See

Clay v. United State$37 U.S. 522, 525 (2003) (explaining that a conviction affirmed on appeal becomes
final when tle ninetyday period for seeking a writ of certiorari expires).

3
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Il.
Authority andStandards of Review

A. Section 2255 Generally

To obtain relief under 28 U.S.C. § 2255, a petitioner must demonstrate “(1) an error
of constitutional magnitude; (2) a sentence imposed outside the statutory limits; or (3) an
error of fact or lawthat was so fundamental as to render the entire proceeding invalid.”
Short v. United Stated71 F.3d 686, 691 {6Cir. 2006) (quotingViallett v. United States
334 F.3d 491, 4987 @™ Cir. 2003)). To warrant relief under 28 U.S.C. § 2255 because
of constitutional error, the error must be one of constitutional magnitude which had a
substantial and injurious effect or influence on the proceediBgscht v. Arahamson
507 U.S. 619, 637 (1993) (citation omitted) (8 2254 cakxd)erson v. United States30
F.3d 537, 54%0 (6" Cir. 2013) (applyingBrechttest to § 2255 motion). A petitioner
“must clear a significantly higher hurdle than would exist on direct appeal” to secure
collateral relief. United States v. Fragdyl56 U.S. 152, 166 (1982Regalado v. United
States 334 F.3d 520, 528 {6Cir. 2003) (citingFrady, 456 U.S. at 166).

“[A] pro se petitioner’s section 2255 motion is entitled to a genecoastruction.”
Fields v. United State963 F.2d 105, 10%6{ Cir. 1992). Nevertheless, a movant must
sd forth facts which entitleim to relief. Green v. Wingp454 F.2d 52, 53{" Cir. 1972);
O’Malley v. United State285 F.2d 733, 735 {6Cir. 1961). A motion that merely states
general conclusions of law without substantiaitsgllegations with facts is without legal

merit. Loum v. Underwogd262 F.2d 866, 867 {6Cir. 1959).
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Claims other than those of ineffective assistance of counsel are procedurally
defaulted if not raised on direct appeBbusley v. United Statés23 U.S. 614, 621 (1998);
Peveler v. United State®69 F.3d 693, 6986{ Cir. 2001). “In the case where the
defendant has failed to assers lglaims on direct appeal and thus has procedurally
defaulted, in order to raise them in a § 2255 motion he also must show either that (1) he
had good cause foridfailure to raise such arguments and he would suffer prejudice if
unable to proceed, or (2) he is actually inno¢erRegaladg 334 F.3d at 528see also
Bousley523 U.S. at 6223. The hurdle a petitioner faces to overcome a procedural default
Is “intentionally high[,]...for respect for the finality of judgments demands that collateral
attack generally not be allowdd do service for an appeal Elzy v. United State05
F.3d 882, 884 (B Cir. 2000).

B. Ineffective Assistance of Counsel

When a 8§ 2255 movant claims he was denise&ixth Amendment right to effective
assistance of counsel, a court must presume that counsel provided effective assistance, and
the movant bears the burden of showing otherwidason v. Mitche|l320 F.3d 604, 616
17 @™ Cir. 2003) see also Strickland. Washington 466 U.S.668, 689 (1984) (A
reviewing court “must indulge a strong presumption that counsel’s conduct falls within the
wide range of reasonable professional assistance; that is, the defendant must overcome the
presumption that. . . the challenged action might be considered sound trial sfrategy
(internal citation omitted). To meet that burden, a movant must prove that specific acts or

omissions byheattorney were deficient and that the attorney failed to provide “reasonably
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effective asstance,”which is measured by “prevailing professional nafmStrickland
466 U.S.at687-88. “[T]he constitutional right at issue here is ultimately the right to a fair
trial, not to perfect representationSmith v. Mitchell 348 F.3d 177, 20 (6" Cir. 2003)
(citing Stricklang. A court’s “role on habeas review is not to nitpick gratuitously counsel’'s
performance.”Smith 348 F.3d at 206.

Next, a petitioner must demonstrate “a reasonable probability that, but for counsel’'s
unprofessional errorghe result of the proceeding would have been differ&ttitkland
466 U.S. at 694. “A reasonable probability is a probability sufficient to undermine
confidence in the outcomad., and “requires a substantial, not just conceivable, likelihood
of a different result.”Cullen v. Pinholster563 U.S. 170, 189 (2011) (citation and internal
guotation marks omitted)A n error by counsel, even if professionally unreasonable, does
not warrant setting aside the judgment of a criminal proceeding if thehaxdano effect
on the judgment.”Strickland 466 U.S. at 691. Furthermore, if “it is easier to dispose of
an ineffectiveness claim on the ground of lack of sufficient prejudice . . . that course should
be followed.” Id. at 697.

C. Timeliness

Asalluded to above, federal prisoner has one year in which to file a § 2255 motion,
including any amendments to the motid28 U.S.C. § 2255(f)Mayle v. Felix 545 U.S.
644, 654 (2005) (citing to § 2255, How § 2255(F—as providing a “ongear limitation
period in which to file a motion to vacate a federal convictiodward v. United States

533 F.3d 472, 47%{" Cir. 2008) (“Any attempt to raise a new claim for relief in a Rule 15
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motion to amend pleadings is subject to AEDPA’s-gear statute of limitations.”);
Oleson v. United State7 F. App’x 566, 570" Cir. 2001) (“Oleson’s proposed
amendment is subject to the § 2255-grar statute of limitations affirmative defense.”)
(citing Dunlap v. United State250 F.3d 1001, 1004 {&Cir. 2001)).

Section 2255(f)’s statute of limitations is not jurisdictional and may be tolled under
limited, extraordinary circumstanceBunlap, 250 F.3d at 1007. If equitable tolling does
not save an untimely amendmectdurtsmust then look to Federal Rule of Civil Procedure
15(c) to determine whether the proposed claim “relates back” to a timely, original pleading
and is thus saved from being time barred by expiration of the statute of limitafielns.

545 U.Sat656-57 In part, anamended claim relates back if it “ar[i]se[s] out of the [same]
conduct, transaction, or occurrence eat or attempted to be setut in the original
pleading.” Fed. R. Civ. P. 15(c)(1)(B).
1.
Discussion
A. Claim One

Petitioner first arguethat his attorney “did not adequately prepare for trial and had
no strategy.” [Doc. 2, p. 4]. Petitioner claims that counsel did not follow Petitioner’s
“suggestions and instructions,” did not call any of Petitiorsde&red witesses “including
someone to refute the money laundering charge,” and “did not pursue any investigative

work.” [Id., p. 4-5].
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With one exception, Petitioner does not name the witnesses he wanted called nor
does he explain how their testimony would havettec different verdict. Similarly,
Petitioner does not specify any particular investigation or preparation that counsel failed to
undertake.

“It is not sufficient for a party to mention a possible argument in the most skeletal
way, leaving the court to ... put flesh on its bonedriited States v. Cal&859 F.3d 420,

428 n.13 6" Cir. 2004) (citation omitted). Petitioner’s first claim fails because it is merely

a collection of unsubstantiated allegationSeelLoum 262 F.2dat 867. He has not
presented proof that specific acts or omissionkibwttorney were deficient, nor has he
demonstrated reasonable probability that, but for counsel’s purported ethersesult of

this case would have been differer@trickland 466 U.S.at 68788, 694. Petitioner has

not overcome the “strong presumption” that the challenged strategies were reasiahable.
at 689;see alsdJnited States v. RobsoB07 F. App’x 907, 911 {&BCir. 2009) (declining

to review an ineffective assistance claim “because the record contains no indication of what
an investigator might have discovered or how that information would have changed the
outcome of the trial”)Bentley v. Motley248 F. App’x713, 718 (8 Cir. 2007)(“[R]eview

of counsel’'s strategy and trial tactics should be ‘highly deferential’ and should avoid
second-guessing.”) (citing and quoti8gickland 466 U.S. at 689).

For these reasons, Petitioner’s first claim will be denied.

3 Petitioner's contention that specifieddesired witness would have “refute[d] the money laundering
charge” will be addressed below, in the Court’s discussitiisafotion to amend.
8
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B. Claim Two

Next,Petitioner argues that counsel was constitutionally ineffective by not objecting
at two points during the trial.

First, Petitioner claims that counsel failed to object to the government’s use of “the
same picture of drugs to tell thrdéferent scenarios” in order “to infer to the jury that the
Petitioner had 50 grams or more of drugs, when in reality there was less than 1/5 the
amount.” [Doc. 2, p. 7]. Presuming that this trial event occurred, Petitioner again has not
presented prdahat specific acts or omissions his attorney were deficient, nor has he
demonstrated reasonable probability that, but for counsel’s purported ethersesult of
this case would have been differer8trickland 466 U.S. ab87-88, 694. The proof of
Petitioner’'s involvement in the methamphetamine conspiracy, and his responsibility for
more than 50 grams of methamphetamine, was substantial. [CaSelM&R4138, doc.

594, p. 6, 8, 16, 120, 24, 4142, 45, 48, 51, 54, 567, 69; doc. 598, p. 9, 23; doc. 618, p.
106, 122, 124; doc. 619, p. 155, 159, 165, 169, 177, 179-82]. The Sixth Circuit noted that
there was sufficient evidence to sustain Petitioner’s controlled substance conspiracy
conviction. [d., doc. 635, p. 6]. Ihight of the weight of that evidence, Petitioner has
failed to show that counselfmurportedfailure to object was professionally unreasonable.
See, e.g., Cobb v. Perj@32 F.2d 342, 3448 (6" Cir. 1987) (noting the presumption that

a failure to object “might be considered sound trial strategy”) (citing and quoting

Strickland 466 U.S. at 689).
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Petitioner also claims that counsel did not object BiafA SpecialAgent James
Blanton “was not qualified to define the elements of mdaewndering,”but in fact the
attorney raised that very objection and the objection was overr{Gate N0.3:14-CR-

138, doc. 618, p. 17]. Petitioner’s contention is simply without merit.

For these reasons, Claim Two will be denied.

C.Claim Three

By his third claim, Petitioner contends that his attorney did not adequately-cross
examine codefendant Mark Bullion and Special Agent Blanton. Counsel's- cross
examination of Blanton was indeed brief [Case No.-&R4138, doc. 618, p. 26], whereas
the crossexamination of Bullion spans six pagef the trial transcript and was, in the
Court’s view, vigorous. Ifl, doc. 594, p. 29-34].

Regardless, Petitioner does not specify how either line of questioning was
constitutionally deficient, nor has he shown how the outcome of his trial would have been
different. When a movant files a § 2255 motion, he must set forth facts which emtitle h
to relief. Green v. Wingp454 F.2d 52, 53{" Cir. 1972);0’Malley v. United State285
F.2d 733, 735" Cir. 1961). For that reason, and because a court’s review of cross
examination strategy “should be ‘highly deferential’ and shawfoid second guessing,”
Bentley 248 F. App’x at 718, Petitioner’s third claim will be denied.

D. Claim Four
By his fourth and final claim, Petitioner contends that his relationship with trial

counsel suffered from conflict of intereatcomplete breakdown in communication, “and

10

Case 3:18-cv-00057-RLJ-HBG Document 9 Filed 06/03/20 Page 10 of 20 PagelD #: 71



an irreconcilable conflict of defense tactic§Doc. 2, p. 9]. This claim is largely shy on
specifics, but Petitioner does offer two examples.

Petitioner suggests that his attorney and “otttedefendants [sic] lawyers, who
were partners of’ that attorney’s law firm conspired against hiftd., p. 2, 5,
According to Petitioner, unidentified codefendatdld him early in the case that “the
weight of the blame would be placed on the PetitidneFhat is so, claims Petitioner,
because the codefendants’ lawyers, “who were partners with the Petitioner’s defense
counsel,” knew “something that defense counsel was unwilling to share with the
Petitioner.”

The trial attorney in this case has practiced before this Court for many years. The
Court takes judicial notice of the fact that the instant trial counsel onlyniedaw partner.

SeeMenefee & Brown https://www.menefeebrown.com/attorne{isist visited May28,

2020). The Court has carefully reviewed the docket sheet, and at no point was trial
counsel’s partnel(singular) an attorney of record for any codefendant in this case.
Petitioner's argument is factually unsupported and is frivolous.

Next, Petitioner contends that the attoraéignt relationship was so broken that he
waskept from making an “informed and realistic decision about his exposure in going to
trial or pleading guiltj]” [Doc. 2, p. 9]. According to Petitioner, counsel showed him
only “a fraction of the total picture [thus] he could not maf®d informed and reasonable
decision of accepting a plea going to trial’ [Id.]. This contention is wholly rebutted by

Petitioner’'s averments: (1) that counsel’s “only strategy was for him to cooperate, but

11
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Petitioner maintained his innocence of this charge [sic] and went to trial;, anlda2)
Petitioner was [tl]etermined to go to trial and prove his innocence, in spite of counsel's
efforts to get him to plea and cooperatdd.,[p. 3, 5].

In sum, the factual assertions underlying Petitioner’s fourth claim are contradicted
by the record. Petitioner agaias not presented proof that specific acts or omissions by
his attorney were deficient, nor has he demonstrated a reasonable probability that, but for
counsel’spurported errorsthe result of this case would have been differestrickland
466 U.S. at 687-88, 694. Claim Four will be denied.

E. Motion to Amend

Lastly, the Court turns to Petitionerdanuary2019 “Motion Pursuant to Fed. R.
Civ. P. 60(b)(6) to Reopen Case to Vacate / Challenging the Collateral Review Process
[Doc. §. The soughtfter relief, as described in the motion’s caption, is unwarranted
because the instant case has not yet been closed. There is therefore nothing to reopen.

However, due to Petitioner’'s attachment of an affidavit listing eight grounds for 8§
2255 relief [doc. 6, p. 9] and in deference to Petitionamssestatus, the Court construes
this filing as a motion to amend. “[S]ubstance, rather than labels, should control in legal
proceedings[.]”Martin v. Overton 391 F.3d 710, 714 {6Cir. 2004).

The motionto amend is untimely and will be denied as suks.alreadyalluded to,
afederal prisoner has one year in which to file a § 2255 motion, including any amendments.
28 U.S.C. § 2255(f)Mayle v. Felix 545 U.S. 644, 654662 (2005); Howard v. United

States 533 F.3d 472, 475 {6Cir. 2008).

12
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Section 2255(fs oneyear statutef limitations on all petitions for collateral relief
under § 2255 rwsifrom either: (1) the date on which the judgment of conviction becomes
final; (2) the date on whichnimpediment to making a motion created by governmental
action in violation of the Constitution or laws of the United States is removed, if the movant
was prevented from making a motion by such governmental action; (3) the date on which
the right asserted was initially recognized by the Supreme Court, if that right has been
newly recognized by the Supreme Court and made retroactively applicable to cases on
collateral review; or (4) the date on which the facts supporting the claim or claims presented
could have been discovered through the exercise of due diligence. 28 U.S.C. § 2255(f).
Thesesame provisiosgovern the timeliness of latBited amendmentsFelix, 545 U.S. at
654, 662.

Petitioner has failed to demonstrate that subsections (f)(2), @)(@)(4) of § 2255
apply. Specifically, he has not establisifedeven argued)}ha anyunlawfu action by
the government preventetrhfromtimely presentingis amendment; that a pertinent right
wasnewly recognized by the Supreme Court and made retroactively applicable to cases on
collateral review; or that facts exist affectinig base that could not have previously been
discovered through due diligence.

Timeliness ofPetitioner’sproposed amendmettiereforedepends on whethére
complied with subsection (f)(1) of 8 2255, under whithamendment would have been
due no later than one year after the date on whgjudgment of conviction beane final.

As the Court observed in footnote two of this opinion, the Sixth Circuit Court of Appeals

13
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deniedPetitioner’'s appeabn March 31, 2017 Petitionerdid not seek a writ of certiorari
in the Supreme Court although he had ninety days to dSee28 U.S.C. § 2101(c); Sup.
Ct. R 13(1). Thus, the ongear time limit for filing a 8 2255 motion in this case, adding
the ninety days for filing a certiorgoetition, expired oMonday,July 2,2018. See Clay
v. United Statesb37 U.S. 522, 525 (2003).

Petitioner’'s proposed amendment was submitted to the Court in Janu20¢f
His failure to submit the amendment until more than six maaftkes theexpiration of the
statute of limitation means that the proposed collateral chaBetigeein are untimely
under subsection (f)(1). As a restitte amendmemwill not be consideredabsent tolling
of the limitations period or relation back to a timely-filed claim in the original petition.

As mentioned above, section 2255(f)’s statute of limitations is not jurisdictional and
may be tolled under limited, extraordinary circumstand@anlap v. United State250
F.3d 1001, 1004 {&Cir. 2001). Equitable tolling issed sparinglyanda petitioner bears
the burden of establishing thaapplies tchis case See drado v. Burt 337 F.3d 638, 642
(6" Cir. 2003);Allen v. Yukins366 F.3d 396, 4016{ Cir. 2004). A movanmust show
“(1) that he has been pursuing his rights diligently, and (2) that some extraordinary
circumstance stood in his way and prevented timely filindolland v. Floridg 130 S. Ct.
2549, 2562 (2010)see also Jurado337 F.3d at 643 (“Absent compelling equitable
considerations, a court should not extend limitations by even a single @atatjon

omitted).

14
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After review of theproposedamendment, the Court concludes that Petitioner has
failed to put forth a single extraordinary circumstance justifying the failure to sutsmit h
proposed challenge within the window permitted by subsection (ff@jnpare Stovall v.
United StatesNos. 1:12cv-377, 1:02er-32,2013 WL 392467, at *3 (E.Dl'enn Jan. 31,
2013) (rejecting request for equitable tolling of subsection (f)(1) in absence of evidence
illustrating a diligent pursuit of the rights assertend}th Jones v. United State689 F.3d
621, 627 6" Cir. 2012) (granting request for equitable tolling where the petitioner pled
facts indicating he had been separated from his legal materials for an extended period of
time due toillness andmultiple detention transfers). The instdPétitioneroffers no
justification at all for his late submission, and equitable tolling will not be applied.
Petitioner’dast option to saviheuntimely amendment is the relation back doctrine.
As noted, when an amendment is untimeburtslook to Federal Rule of Civil Procedure
15(c) to determine whether the proposed claim “relates back” to a timely, original pleading
and is thus saved from being time barred by expiration of the statute of limitafelns.
545 U.S.at656-57. An amended claim relates battkthe filing of the original pleading
if it “ar[i]se[s] out of the conduct, transaction, or occurrenceosiét-or attempted to be
set out—in the original pleading.” Fed. R. Civ. P. 15(c)(1)(B).
The Supreme Court has rejected a broad reading of “conduct, transaction, or
occurrence” in the context of pesbnviction relief and explainetiatan amended petition
will not relate back “when it asserts a new ground for relief supported by facts that differ

in both time and type from those the original pleadiagforth” Felix, 545 U.S. at 650.

15
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In other words, “relation back depends on the existence of a common ‘core of operative
facts’ uniting the original and newly asserted claimigl’at 658 (citations omitted).

Turning to the eighallegationof ineffective assistance listed in Petitioner’'s motion
and affidavit, the Court first finds that the five of the eight claims are merely restatements
of those raised in the initial petition. Those claims, as listed in Petitioner’s affidavit, are:

1. Trial Counsel, [sic] was ineffective for failing to file a Motion to correct
the erroneous factual profffer [sic].

3. Trial Counsel refuse [sic] to allow this petitioner to assist with his on [sic]
defense.

4. Trial Counsel, [sic] allowed the Government to use the same drugs to tell
(3) different stories, to make it same [sic] as if this petitioner had a larger
guantity of drugs, then [sic] they actually had in this case.

5. Trial Counsel, [sic] refusésic] to call withesses that this petitioner
requested to testify on his behalf. These witnesses could have cleared this
petitioner of the charges in this case.

7. Trial Counsel, [sic] didn’t fully explain that this petitioner could receive
(324) months of [sic] more.

[Doc. 6, p. 9]. These five claims are not new, have already been addressed herein, and will
not be discussed further.
Next, two of the claims in Petitioner’s affidavit pertain to his sentencing.

2. Trial Counsel, [sic] was ineffective for failing to object to the PSI
regarding to this petitioner [sic] Criminal History and Base Offense Level.

8. Trial Counsel, [sic] was ineffective for failing to object to the
erroneous/illegal enhancements.

[Id.]. These proposed claims, like the initial motion to vacatgue thaicounsel was

ineffective That is not enough, however, to allow them to relate back to the original filing
16
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becausdhe newly allegedttorney missteps are not similar in type to the shortcomings
asseted in the firsipleading. See e.qg.,United States v. Ciamp#19 F.3d 20, 241st Cir.

2005) (finding that Rule 15 is not satisfied “merely by raising some type of ineffective
assistance in the original petition, and then amending the petition to assert another
ineffective assistance claim based upon an entirely distinct type of attorney misfeasance”).
Petitioner's two proposed sentencing claithereforedo not relate back to his original
petition and are untimely.

That leaves the sixth listed claim in Petitioner’'s affidavithere, according to
Petitioner “Trial Counsel refuse [sic] to submit the copy of this petitioner [sic] check, that
would have shown that she [sic] paid his light bill. This petitioner mother [sic] regularly
paid this petitioner [sic] monthly bills. Mother was willing to testify to this.” This
proposed claim relates back to the original petition, as it fleshes out the initial claim that
trial counsel was ineffective for not calling “someone to refute the money laundering
charge.” [Doc. 2, p. 5].

However, merecitation to the proposed testimony of Petitioner's mother is
insufficient to overcome the “strong presumption that counsel’s cofff@lttwithin the
wide range of reasonable professional assistanfand that] the challenged action might
be considered sound trial stratéy Stricklandv. Washington466 U.S668, 689 (1984).

As noted by the Sixth Circuit,

17
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There is sufficient evidence to sustain Sandsxey-laundering-conspiracy
conviction. Although, as the government seems to concede, the evidence
supporting concealment money laundering is limited, there is sufficient
evidence to sustain a promotiamoneyfaundering conviction. Loiselle
testified atrial that he would lend Sands drugs for distribution and that Sands
would use the proceeds of his sales to buy more drugs from Loiselle. This
pattern of behavior is the “paradigmatic example” of promotion money
laundering. Loiselle’s testimony and the corroborating physical evidence
introduced by the government are sufficient such that a reasonable jury could
find Sands guilty of money-laundering conspiracy.

[Case No. 3:14-CR-138, doc. 635, p. 6] (internal citation omitted). In light of the strength
of that evidence, the Court is not persuaded that proof of Petitioner’'s nsotinetimes
paying his monthly bills would have led to a different on promotion money laundering in
this case, or that the testimony would even have been particularly relépantefense
counsel has no obligation to call or even interview a witness whose testimony would not
have exculpated the defendanMillender v. Adams376 F.3d 520, 527 {6Cir. 2004)
(quotation and citation omitted).

For all these reasons, Petitioner's motion to amend [doc. 6] will be denied.

F. Motion for Discovery

Lastly, the Court notes a motion pendiingPetitioner’'s criminal caseo compel
trial counsel to turn over his case file. [Case No. -£R4138, doc. 669]. Therein,
Petitioner argues that he needs the file in order to prepapecified claims of ineffective
assistance for his § 2255 petition.

The motion was filed in May 2019, ten months after the statute of limitations had

passed The motion states that Petitiorigst sought the case file in January 2019, more
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than six months after the statute of limitations had passed. The motion is an untimely
fishing expedition and it will be denied.
V.
Conclusion
For the reasons discussed in this Memorandum Opinion, Petitioner's 8§ 2255 motion
to vacate [Doc. 1] will b ®ENIED andDISMISSED. Hismotion to amend [doc. 6] will
be DENIED, as will the motion to compel pending in the criminal case. [Case No. 3:14

CR-138, doc. 669].

V.
Certificate of Appealability

Under 28 U.S.C. § 2253(c)(2), the Court must determine whether a certificate of
appealability should be granted. A certificate should issue if a petitioner has demonstrated
a “substantial showing of a denial of a constitutional rightl” The districtcourt must
“engage in a reasoned assessment of each claim” to determine whether a certificate is
warranted. Murphy v. Ohig 263 F.3d 466467 (8" Cir. 2001). Each issue must be
considered under the standards set forth by the Supreme C8latknv. Mclaniel, 529
U.S. 473 (2000).d.

A petitioner whose claims have been rejected on the merits satisfies the
requirements of 8 2253(c) by showing that jurists of reason would find the assessment of

the claims debatable or wrongSlack 529 U.S. at 484. Having examined each of
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Petitioner’s claims under ti&lackstandard, the Court finds that reasonable jurists could
not find that the dismissal ¢ioseclaims wasdebatable or wrong. Therefore, the Court
will DENY issuance of a certificate of appealability.

A separate judgment will enter.

IT1SSO ORDERED.

ENTER:

s/ Leon Jordan
United States District Judge
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