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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

CHARLES R. JOHNSON,
Case No. 3:18-cv-105
Petitioner,
Judge Travis R. McDonough
V.
Magistrate Judge H. Bruce Guyton
RUSSELL WASHBURN, Warden,

N N N N N N N N N

Respondent.

MEMORANDUM OPINION

Before the Court is a petition for a writlafibeas corpus pursuant to 28 U.S.C. § 2254
filed pro se by Charles R. Johnson (“Petitioner”) atlenging his 2015 state-court convictions
for various drug offenses (Doc. 1). Respondexst filed a motion to dismiss the petition for
failure to exhaust state remedies (D2L), a supporting memorandum (Doc. 22), and a
supplemental notice of filing documents in suppditihat motion (Doc. 25). Petitioner has filed
a response in opposition to the motion to disr{ixsc. 24) and a motion to strike Respondent’s
supplemental notice (Doc. 26).

For the following reasons, Respondent’s motion to dismiss the petition for failure to
exhaust (Doc. 21) will b&6RANTED and this case will bBISMISSED WITHOUT
PREJUDICE pending exhaustion of state-court remedi@slight of the granting of the motion
to dismiss, Respondent’s motion to waivenfijiof state-court record (Doc. 23) will be
GRANTED. Petitioner’'s motion to strike Respondent’s supplemental notice (Doc. 26) will be

DENIED. Petitioner'soro se motion for conditional releaggending federal habeas corpus
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review (Doc. 6), motion for partial summary judgm (Doc. 7), and motion to set an evidentiary
hearing (Doc. 8) will b@ENIED ASMOOT.
l. PROCEDURAL HISTORY

On September 28, 2015, an Anderson Countgn@ssee jury convictdeetitioner of sale
of a Schedule | drug within 1,000 feet of &4cal zone, sale of schedule VI drug, and
possession of drug paraphernalia. (Doc. 20-2, &t) The Anderson County Circuit Court (the
“Trial Court”) sentenced Petitner to a term of imprisonmeat thirty years on December 22,
2015. (Doc. 1, at 2.) On January 21, 2016, Pastisimely moved the Trial Court for a new
trial. (Doc. 1, at 3; Doc. 2@; at 5.) On April 7, 2017, PetitionBled an amended motion for a
new trial and a motion requestingmoval of counsel. (Doc. 2D-at 5.) Today, Petitioner’s
amended motion for a new trial remains pendingpenTrial Court. As a result, Petitioner has
not yet pursued a direcppeal or post-conviction lief in the state courts.

On March 14, 2018, Petitioner filed the perglB 2254 petition in this Court, raising
numerous grounds for relief and alleging that 8tate of Tennessee has interfered with his
utilization of state remedies by failing to héws motion for new trial. (Doc. 1, at 6.)
Respondent has filed a motion to dismiss for failar exhaust state redies because Petitioner
is pursuing state-court relief in the trial court aathins the right to raise, on direct review or
through state post-conviction reli¢hie claims he seeks to raisehis § 2254 petition. (Doc. 22,
at 3.) Petitioner opposes the motion to dismiggjiag that the trial courd’inordinate delay in
deciding his motion for a new trial has renderedesprocess ineffectiie protect his rights.

(Doc. 24, at 4.)



1. STANDARD OF REVIEW

Under the Antiterrorism and EffectiveeBth Penalty Act (‘fAEDPA”) of 1996, a state
prisoner seeking habeas review first mustagist available stateart remedies before
presenting his claims to a federal habeastcd28 U.S.C. § 2254(b)(1)(A). The exhaustion

requirement “serves important federalism interests by permitting state courts the first
opportunity to correct alleged violatis of their prisoner’s rights.”"Kelly v. Lazaroff, 846 F.3d
819, 827 (6th Cir. 2017) (citation omitted).
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Exhaustion is satisfied “when the highesud in the state in which the petitioner was

convicted has been given a full and fair opportunity to rule on the petitioner’s claims.”
(citation omitted). Under Temessee Supreme Court Rule 3¥eanessee prisoner exhausts a
claim by raising it before the Tennessee Court of Criminal Appeals (“TCCZ8 Adams v.
Holland, 330 F.3d 398, 402 (6th Cir. 2003).
1. ANALYSIS

Petitioner has not yet exhausted his atddatate-court remedies. Following his
conviction, Petitioner timely filed motion for new trial within thirty days of the entry of the
sentencing order. Tenn. R. Crim. P. 33(a), (fat motion, as amended, remains pending in the
Trial Court! If the Trial Court denies the motion,tRiener may directlyappeal his conviction
and sentence. Tenn. R. App. P. 3. Importabidgause Petitioner filem motion for new trial,
the time for direct appeal will not begin to run until the Trial Court enters an order denying the

motion. Tenn. R. App. P. 4(c). If he does swtceed on direct appeal, he may then seek post-

conviction relief in the Trial Gurt on the ground that he suffdran “abridgment of any right

L Under the Tennessee Rules of Criminal Procedure, amendments to motions for a new trial are to
be liberally granted until the day of the hearorgthe motion for a newiad. Tenn. R. Crim. P.
33(b).



guaranteed by the Constitution of TennessdbeConstitution of the United States.” Tenn.

Code Ann. 88 40-30-103, 40-30-105. And, if hisfthere, he may agal the Trial Court’s
post-conviction final judgment to the TCCA. Tenn. Code Ann. 8 40-30-116. Petitioner still has
the right under state law to raithe questions he seeks to prasn his pending federal habeas
petition? Therefore, he has not exhaustesidtate remedie28 U.S.C. § 2254(c).

Petitioner concedes that polmit argues that the Tri@lourt’s delay irruling on his
motion for a new trial is interfarg with his right to ulize those remedies. (Doc. 24, at 2.) He
contends this delay renders thatstprocess ineffective to protect his rights, excusing his failure
to exhaust. I¢l. at 2—4.) This Court is unpersuaded.

Federal courts typically avoid deciding uneubied claims unlessdhe are “unusual” or
“exceptional” circumstance<hillips v. White, 851 F.3d 567, 576 (6th Cir. 2017). The AEDPA
provides that habeas relief gealdy should not be granted until the prisoner has exhausted his
state remedies, unless “circumstances existrémater such processes ineffective to protect the
rights of the applicant.” 28.S.C. § 2254(b). The Sixth €uit Court of Appeals has
recognized that “[ijnordinate ¢y in adjudicating state cowtaims” can constitute such
circumstancesPhillips, 851 F.3d at 576 (quotingorkman v. Tate, 957 F.2d 1339, 1344 (6th
Cir. 1992)). But the inordinate-delay exceptiorsimot apply to Petitioner. While Petitioner
filed his initial motion for a newrial three years agm January of 2016, he subsequently filed
an amended motion for a new trial in April of 2014 delay of almost two years in ruling on the
amended motion for a new trial concerns this Coblidwever, it falls short of the nearly four-

year delay denounced Workman and the seven-year delay decriedimllips.

2 Petitioner incorrectly asserts that he is “pudeld” from seeking any additional relief in state
court under Tennessee Code Annotated 8§ 40-30-202. This statute created a post-conviction
defender oversight commission and havearing on Petitioner’state remedies.
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This case also differs significantly frovlorkman andPhillips in that the delay in those
cases was clearly attributable to the statee Sixth Circuit emphasized that application of the
inordinate-delay exception is espaly appropriate when the “state clearly is responsible for the
delay.” Workman, 957 F.2d at 1344. M/orkman, the state alone caused the delay, and its only
explanation was a turnover of judges and heavy caselbaddsn Phillips, the state offered no
explanation for the seven-year period durvigch the petitioner’s post-conviction petition
languished.Phillips, 851 F.3d at 576.

By contrast, the delay in this case can bebattied, at least in part, to Petitioner’s filing
of an amended motion for a new trial as welhesrequest for new counsel. The Trial Court’s
docket indicates that on the same day Petitibileel the amended motion for a new trial—April
7, 2017—he also filed a motion reqtieg the removal of counsel. (Doc. 25-1, at 4, 5.) He also
sent a letter regardingmmval of counsel to the & Court on June 12, 20171d() Moreover,
the most recent docket report further shoves the trial court has held periodic status
conferences since the filing Betitioner's amended motion for new trial. Anderson County
Circuit Court, http://www.andsoncircuitcourt.comiarch/mainpage.aspx (select “Criminal
Search”; then search in “Case #” for “B3C012pAast visited Jan. 31, 2019). The most recent
status conference occurred onuary 18, 2019, and the next conference is set for February 25,
2019. Id. The delays in this case do naterito the level of the delays\iorkman andPhillips.
Although surprisingly slow, the T Court has given “meaningfaltention” to Petitioner’s
motion for a new trial, and the state correefprocess has not yetdrerendered futileSee, e.g.,
Combsv. Lee, 2018 WL 814880 (E.D. Tenn. Feb. 9, 2018).

Because Petitioner has not exhausted anyeofldims raised in his § 2254 petition, the

Court will dismiss this case without prejudice tdift@ner’s right to refilea habeas petition after



he has properly exhausted his state court reme8aedMorsev. Trippett, 37 F. App’x 96, 105
(6th Cir. 2002) (“Normally, when a petitionkas not exhausted his state remedies, the
appropriate action is to dismiss the petition withprejudice, so that the petitioner may present
his claims to the state courts.”)

V. CONCLUSION

Accordingly, for the reasons set forth above, DRDERED that Respondent’s motion
to dismiss Petitioner’'s § 2254 petition for faildoeexhaust state remedies (Doc. 21) will be
GRANTED, and this action will b® SMISSED WITHOUT PREJUDICE.

It further isSORDERED that Respondent’s motion to iva filing of state-court record
(Doc. 23) will beGRANTED and Petitioner's motion to ste Respondent’s supplemental
notice of filing documents (Doc. 26) will i2ENIED.

It further isSORDERED that Petitioner’s motion for conditional release pending federal
habeas corpus review (Doc. 6), motion fortipdsummary judgment (Doc. 7) and motion to set
evidentiary hearing (Doc. 8) will HRENIED ASMOOT.

V. CERTIFICATE OF APPEALABILITY

Finally, the Court must consider whetherdsue a certificate @ppealability (“COA”)
should Petitioner file a notice appeal. Under 28 U.S.C. § 228Band (c)(1)a petitioner may
appeal a final order in a § 2254 case only ifshiesued a COA, and a COA will be issued only
where the applicant has made a substantial showing of the denial of a constitution&ea@i&t.
U.S.C. § 2253(c)(2). A petitioner whose clain@s/e been rejected on a procedural basis must
demonstrate that jurists of reaswould find it debatable whetheetistrict court was correct in

its procedural rulingld.; see also Porterfield v. Bell, 258 F.3d 484, 485-86 (6th Cir. 2001).



Because reasonable jurists abubt disagree with the resolution of this petition, a CEbHAL L
NOT ISSUE. 28 U.S.C. § 2253; Fed. R. App. P. 22(b).
AN APPROPRIATE JUDGMENT WILL ENTER.

/s/ Travis R. McDonough

TRAVISR. MCDONOUGH
UNITED STATESDISTRICT JUDGE




