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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

FRANK D. KINCAID, JR.,
Haintiff,

V. No.3:18-CV-152-DCP

)
)
)
)
)
)
)

ANDREW M. SAUL}!
Acting Commissioner of Social Security, )

)
Defendant. )

MEMORANDUM OPINION

This case is before the undgreed pursuant to 28 U.S.C686(b), Rule 73 of the Federal
Rules of Civil Procedure, and thensent of the parties [Doc. 15].

Now before the Court is Plaintiff's Mon for Judgment on the Pleadings and
Memorandum in Support [Docs. 18 & 19] andf@elant’s Motion for Summary Judgment and
Memorandum in Support [Docs. 22 & 23]. Frank Dnéaid, Jr. (“Plaintiff’)seeks judicial review
of the decision of the Administtive Law Judge (“the ALJ")the final decision of Defendant
Andrew M. Saul (“the Commissioner”). Fthe reasons that follow, the Court WHRANT IN
PART Plaintiff’'s motion andDENY the Commissioner’s motion.

l. PROCEDURAL HISTORY
On February 11, 2014, Plaintiifotectively filed an appli¢deon for disability insurance

benefits and supplemental security income henetirsuant to Titles Il and XVI of the Social

1 Andrew M. Saul was sworn @s the Commissioner of 8al Security on June 17, 2019,
during the pendency of this cas€herefore, pursuant to FedeRilile of Civil Procedure 25(d),
Andrew M. Saul is substitutess the Defendant in this case.
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Security Act, 42 U.S.C. 88 4G seqand 138%t seq.claiming a period of disability that began
on September 30, 2011. [Tr. 15, 194-201]. Afterdpplication was denied initially and upon
reconsideration, Plaintiff requestadhearing before an ALJ. [T143]. A hearing was held on
May 20, 2016. [Tr. 30-63]. On August 1, 2016, &ie] found that Plaintiff was not disabled.
[Tr. 15-25]. The Appeals Council denied Plaingffequest for review oklarch 6, 2018 [Tr. 1—
6], making the ALJ’s decision thenfal decision of the Commissioner.

Having exhausted his administrative remedieainfiff filed a Complaint with this Court
on April 16, 2018, seeking judicial review ofettCommissioner’s final decision under Section
405(g) of the Social Security Act. [Doc. 1]. &parties have filed competing dispositive motions,
and this matter is nowpe for adjudication.

I. ALJ FINDINGS
The ALJ made the following findings:

1. The claimant meets the insured status requirements of the Social
Security Act through March 31, 2016.

2. The claimant has not engagediustantial gainful activity since
September 30, 2011, the alleged onset date (20 CFR 4041571
seq and 416.97 &t seq).

3. The claimant has the following seeeémpairments: history of left
testicular removal; mstatectomy, with adenocarcinoma; affective
disorder and anxiety disordé&0 CFR 404.1520(c) and 416.920(c)).

4. The claimant does not have an impairment or combination of
impairments that meets or medicalguals the severity of one of
the listed impairments 20 CFR Part 404, Subpart P, Appendix 1
(20 CFR 404.1520(d), 404.1525, 404.1526, 416.920(d), 416.925
and 416.926).

5. After careful consideration tiie entire record, the undersigned
finds that the claimant has the residual functional capacity to
perform medium work as fieed in 20 CFR 404.1567(c) and
416.967(c) except he can only freqtlg climb ladders, ropes,
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scaffolds, ramps or stairs; batan stoop; kneel; crouch and crawl.
Work is limited to simple, routine and repetitive tasks; performed in
a work environment free of fapaiced work; involving only simple
work-related decisions; and with lgnoccasional interaction with
the public.

6. The claimant is unable to perform any past relevant work (20
CFR 404.1565 and 416.965).

7. The claimant was born on December 21, 1960 and was 50 years
old, which is defined as an inddual closely approaching advanced
age, on the alleged disability onset date. The claimant subsequently
changed age category talvanced age (20 CFR 404.1563 and
416.963).

8. The claimant has at least glhischool education and is able to
communicate in Englis(20 CFR 404.1564 and 416.964).

9. Transferability of job skills isot an issue in this case because
the claimant’s past relevant vkas unskilled (20 CFR 404.1568 and
416.968).
10. Considering the claimant’s eageducation, work experience,
and residual functional capacity,etie are jobs that exist in
significant numbers in the natidneconomy that the claimant can
perform (20 CFR 404.1569, 404.1569(a), 416.969, and 416.969(a)).
11. The claimant has not been under a disability, as defined in the
Social Security Act, from September 30, 2011, through the date of
this decision (20 CFR 404.1520(g) and 416.920(Qg)).
[Tr. 17-25].
1. STANDARD OF REVIEW
When reviewing the Commissioner’s determioatof whether an individual is disabled
pursuant to 42 U.S.C. § 405(g)etlourt is limited to determimg whether the ALJ’s decision
was reached through application of the cordegal standards and in accordance with the

procedure mandated by the redias and rulings promulgateby the Commissioner, and

whether the ALJ’s findings are supped by substantial evidencBlakley v. Comm’r of Soc. Sec.



581 F.3d 399, 405 (6th Cir. 2009) (citation omittaf)ison v. Comm’r of Soc. Se878 F.3d 541,
544 (6th Cir. 2004).

Substantial evidence is “more than a sciatilf evidence but less than a preponderance; it
is such relevant evidence as a reasonable might accept as adequate to support a conclusion.”
Cutlip v. Sec'y of Health & Human Seryva5 F.3d 284, 286 (6th Cir. 1994) (citations omitted). It
is immaterial whether the re@bmay also possessilsstantial evidence teupport a different
conclusion from that reached by the ALJ, oretiter the reviewing judge may have decided the
case differently.Crisp v. Sec’y of Health & Human Servs90 F.2d 450, 453 n.4 (6th Cir. 1986).
The substantial evidence standard is intendedréate a “zone of aice’ within which the
Commissioner can act, without thear of court interference.’Buxton v. Halter 246 F.3d 762,
773 (6th Cir. 2001) (quotinitullen v. Bowen800 F.2d 535, 545 (6th Cir. 1986)). Therefore, the
Court will not “try the casée novg nor resolve conflicts in the Ekence, nor decide questions of
credibility.” Garner v. Heckler745 F.2d 383, 387 (6th Cir. 1984) (citation omitted).

On review, the plaintiff “bears the burdehproving his entitlement to benefitsBoyes v.
Sec'y. of Health & Human Sery46 F.3d 510, 512 (6th Cir. 1994) (citation omitted).

V. DISABILITY ELIGIBILITY

“Disability” means an individual cannot “eng@ in any substantial gainful activity by
reason of any medically determinable physicainantal impairment which can be expected to
result in death or which has ladtor can be expectéd last for a contimous period of not less
than 12 months.” 42 U.S.C. 88 423(d)(1)(A)dal382c(a)(3)(A). An individual will only be
considered disabled:

if his physical or mental impairment or impairments are of such

severity that he is not only uple to do his previous work but
cannot, considering his age, edimatand work experience, engage
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in any other kind of substantial gainful work which exists in the
national economy, regardless of wiet such work exists in the
immediate area in which he lives, or whether a specific job vacancy
exists for him, or whether he woubeé hired if he applied for work.
88 423(d)(2)(A) and 1382c(a)(3)(B).
Disability is evaluated puusint to a five-step analysssimmarized as follows:
1. If claimant is doing substantgainful activity, he is not disabled.

2. If claimant is not doing substantial gainful activity, his
impairment must be severe before he can be found to be disabled.

3. If claimant is not doing sutamtial gainful activity and is
suffering from a severe impairment thes lasted or is expected to
last for a continuous period @t least twelve months, and his
impairment meets or equals a listed impairment, claimant is
presumed disabled without further inquiry.

4. If claimant’s impairment does not prevent him from doing his
past relevant worle is not disabled.

5. Even if claimant’s impairment does prevent him from doing his

past relevant work, if other woekists in the national economy that

accommodates his residual functional capacity (*“RFC”) and

vocational factors (age, educationillsketc.), he is not disabled.
Walters v. Comm’r of Soc. Set27 F.3d 525, 529 (6th Cir. 199(¢jting 20 C.F.R. § 404.1520).
A claimant’s residual functional capity (“RFC”) is assessed betwesteps three and four and is
“based on all the relevant medical and otkeidence in your case record.” 20 C.F.R. 88
404.1520(a)(4) and -(e), 416.920(a)(4), -(e). An RFasmost a claimant can do despite his
limitations. 20 C.F.R. 88 404.154#(1) and 416.945(a)(1).

The claimant bears the burdenprbof at the first four stepsWalters 127 F.3d at 529

The burden shifts to the @omissioner at step fiveld. At the fifth step, the Commissioner must

prove that there is work available in the aatil economy that the ctaant could performHer

v. Comm’r of Soc. Se03 F.3d 388, 391 (6th Cir. 1999) (citiBgwen v. Yucker82 U.S. 137,
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146 (1987)).
V. ANALYSIS

Plaintiff asserts that the ALJ’s disability dsicin is not supported by substantial evidence
in several regards. First, Plaintiff maintains that the ALJ erred by failing to consider Plaintiff's
testicular pain and need to urinate frequeaiynonexertional impairments. [Doc. 19 at 9-12].
Next, Plaintiff alleges that the ALJ failed tooperly evaluate his symptoms and drew improper
inferences regarding the length of time between his medical treatmdnat 13-15]. Lastly,
Plaintiff contends that the AlwWas not properly authorized tedr and decide the case under the
Appointments Clause.ld. at 15-16]. The Court will addref4aintiff's specific allegations of
error in turn.

A. Plaintiff's Testicular Pain and Frequent Urination

Plaintiff asserts that the Alichproperly failed to include arhitation on Plaintiff's need to
urinate frequently in the RFC determinatioRlaintiff points to histestimony and frequent
urination at the disability hearintgd[ at 11 (citing [Tr. 39, 56)], as Wehe medical record detailing
the removal of his left testicle, right testicle paand prostate cancer tream. Plaintiff alleges
that the ALJ focused only on the discussion abirtinence by his treating physician, Wesley M.
White, M.D., and ignored Dr. White’s observatioattlaintiff had “continued complaints of left
pelvic pain.” [Doc. 19 at 12]. Fther, Plaintiff contend¢hat “[tlhe administrative record clearly
establishes that [he] has testar pain and frequent urinatidoth daytime and nighttime.1d].
Additionally, Plaintiff claims that the ALJ failetb identify the activities of daily living that
supported his conclusion thataiitiff could perform a modifiedange of medium work. Id. at
11]. Ultimately, Plaintiff maintains that the ALXailure to properly evaluate his need to urinate

frequently was not harmless error because wbeational expert (“VB responded that a
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hypothetical individual with an REincluding having to take six diional breaks per day of ten
minutes or more would be upla to perform any jobs.Id. at 12—13 (citing Tr. 59)].

The Commissioner responds that the meda@brd does not support a disabling limitation
regarding Plaintiff's need to urinate frequgnt[Doc. 23 at 10]. Aditionally, the Commissioner
asserts that there is no objectaxedence that supports Plaintiffs allegations of disabling testicular
pain. |]d. at 11]. The Commissioner maintains thla¢ ALJ properly condered Plaintiffs’
complaints of disabling pain and his testimongamling urinary frequency, and that the RFC is
supported by substantial evidence.

A claimant’s residual functional capacity deses the most a claimant can do considering
the effects of all his impairments on his ability perform work-related activities. 20 C.F.R. 8§
404.1545. The ALJ is tasked withetbole responsibility of assasgia claimant's RFC, 20 C.F.R.

8§ 404.1546(c), based on “specific dimal facts (e.g., laboratorfindings) and nonmedical
evidence (e.g., daily awtties, observations).'SeeSoc. Sec. Rul. 96-8p, 1996 WL 374184, at *7
(July 2, 1996). However, Plaintiff retains tharden of proving that he is disabled under the
applicable regulations. 20 C.F.R. § 404.151Xag also Ferguson v. Comm’r of Soc. S&82
F.3d 269, 275 (6th Cir. 2010).

In the disability decision, the ALJ found Plaifis history of left testicular removal and
prostatectomy, with adenocarcinoma, as sewagairments. [Tr. 17]. The ALJ reviewed
Plaintiff's testimony at the disaliy hearing of continued pairubsequent to theemoval of his
testicle, as well as pain in his pelvic area afterisatgemoval of cancer ihis prostate. [Tr. 20].
Specifically, the ALJ noted Plaintiff testified havitaygo to the bathroom every fifteen to twenty
minutes. [d.]. However, the ALJ found that Plaifitt “medically determinable impairments

could reasonably be expected to cause sofmibe alleged symptoms; however, [Plaintiff's]
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statements concerning the intensity, persistamzklimiting effects of these symptoms are not
entirely consistent with” the recordld[].

The ALJ reviewed that in a March 2, 2012 consultative examination with Jeffrey Summers,
M.D., Plaintiff reported problemsdm surgery on his left testi¢lbut no other abnormal findings.
[Tr. 21 (citing Tr. 319)]. Additionally, the ALJ dekad Plaintiff's complaints of right testicular
pain at Fort Sanders Regional deal Center on Jul23, 2012, but that “[a] ultrasound revealed
testicular microlithiasis, epididymal cyst and miil right hydrocele, buto evidence of testicular
mass.” [Tr. 21]. Therefore, the ALJ noted that the year after [Plaintiff] alleges that he could
no longer work, the evidence suggests [R&intiff] sought medical treatment onbnce” [Id.].

The ALJ also reviewed Plaintiff's treatmeait Cherokee Health Systems on December 2,
2013 and January 9, 2014 for treatmeihis right testicle pain. Id.]. On December 2, 2013,
Plaintiff reported constargain in his groin whestanding, as well as anic urinary frequency.
[Tr. 329-30]. On a follow-up appointment onndary 9, 2014, Plaintiff reported increased
swelling and constant pain, aslivas “increased frequency,” ¢tuding getting up eight times a
night to urinate. [Tr. 325].

Additionally, the ALJ discussed Plaintiff'ssiatment with Dr. White, his treating physician
at University Urology, begining on March 4, 2014.1d.]; see[Tr. 480]. Plaintiff was initially
referred to Dr. White on March 4, 2014 for treatmertisftesticular paiand urinary frequency,
including Plaintiff noting that his urinary frequey and nocturia had “increased in [the] last 6
months.” [d.]. A prostate biopsy was performedAaigust of 2014, but Plaiiff did not return
to see Dr. White for over a year, in pdtte to being incarcerated. [Tr. 2&ge[Tr. 470]. After
prostate cancer was diagnosed, \White performed a robotic-ast@d radical prostatectomy with

bilateral pelvic lymph noddissection. [Tr. 21]see[Tr. 431]. The ALJ noted that a December 9,
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2015 follow-up cystogram “revealed extravasatiat the bladder neck, indicating leakage
presumably from [the] recent prostatectomy.” [Tr. 21].

The ALJ further reviewed Plaintiff'streatment with Dr. White following the
prostatectomy, including that on January 6, 2018inRff reported that he was “doing well . . .
healing fine . . . [and] urinatinigne” after his surgery. [Tr. 456]However, the ALJ noted that on
February 29, 2016, Dr. White's treatment notes refleat Plaintiff stated that he was in constant
pain, and “voiding every ‘15 minsith a full rush.” [Tr. 452]; see[Tr. 22]. After an antibiotic
was prescribed, the ALJ discussed that on Adrjl2016, Dr. White notech urinary issues, with
a good flow of stream and incontinence resolveld.].[

The ALJ observed that Plaintiff was seenStgven Vaughn Dill, M.D., at the University
of Tennessee Medical Center, on May 6, 2016 reggrignificant right testicular discomfort,
as well as “increased day andymitime urinary frequency.” Id.]. Dr. Dill stated that Plaintiff
“has recovered reasonably well following his prtstéomy,” including regaing full continence,
but that “[h]e does struggle wigiersistent nocturia and daytimedteency.” [Tr. 529]. Therefore,
Dr. Dill prescribed Plaintiff Azo “to see if that a6 some benefit” for his urinary frequency.” [Tr.
530].

Accordingly, the ALJ found that Plaintiff’ allegations of didding symptoms and
limitations are not entirely consistent with thddence in the record, arfthe restrictions are
supported by the clinical ewdce, objective medicamaging, and the claimant’s reported
activities of dailyliving.” [Tr. 22-23].

During the disability hearing, Plaintiff wasgw@red to excuse himself to use the restroom
[Tr. 39], and his attorney stated that Plaintifdita urinate three times in the hour before the

disability hearing [Tr. 37]. Plaintiff later tefséd that he had to use the restroom five times
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between the time he arrived at around 8:05 anah tle beginning of thegaring around 9:00 a.m.
[Tr. 55]. After the ALJ asked “going back bedothe prostatectomy, how often did you have to
urinate every day,” Plaintiff re@nded every “15 to 20 minutes.[Tr. 46]. Plaintiff further
testified that his urinary synmpms, including incontinence arfdequent urination, have not
improved since his prostatectomy on December 3, 2015. [Tr. 48].

With respect to Plaintiff's urinary fopency, the Commissioner claims that because
Plaintiff failed to list frequent urination infifunction report, reported doing well after his surgery
with no dysuria, and was treated with over-tloemnter medication, his complaints “of urinary
frequency . . . do[ ] not appear to be as limitinghasnow alleges, particularly in light of his
doctor’'s recommendation that he trgavith AZO.” [Doc. 23 at 11].

However, the Court finds that the ALJ’'s R@etermination is not supported by substantial
evidence because he failedappropriately consider the effedftPlaintiff's frequent urination on
his ability to perform work-related activities. aititiff’'s symptom of frequent urination was well-
documented in the medical record, both beforeadt®at his prostatectomyror example, the ALJ
detailed Plaintiff’'s diagnoses and complaiotgrequent urination on December 2, 2013, January
9, 2014, March 4, 2014, and May 6, 2016 [Tr. 21-22]weB as Plaintiff's testimony at the
disability hearing that he waslk“bothered by constantirination, having tgo to the bathroom
every 15-20 minutes” [Tr. 20]. Prior to hisrgary, a September 2, 2015 treatment note reflects
that Plaintiff complained of urinary frequency $ik to eight times dung the day. [Tr. 468], as
well as a June 25, 2014 treatment note also statagtifi complained of urinary frequency. [Tr.
477]. During a February 29, 2016 appointmentJatversity Urology, Plaintiff's symptoms
included “9x” frequency and nocturias well as urgency. [Tr. 452].

The Commissioner’'s argumengppear to correlate Plaintiff's improvement after his
10



prostatectomy with an improvement in his ary frequency, although it connection is not
reflected in the medical record. The ALJ notieak on January 6, 2016, Plaintiff reported that he
was “urinating fine” after his surgerwith “rare leakage.” [Tr. 22ke€e[Tr. 456]. The Court has
already detailed that Plaintiff’treatment notes on February 2016 reflect that Plaintiff again
stated that he was “voiding every ‘15 mins watfull rush.” [Tr. 452]. Although an antibiotic
was prescribed, and Plaintiff's Aip11, 2016 treatment note states tR&intiff denied “urinary
issues” or “further complaints at this time,” w&sll as that Plaintiff's incontinence was resolved
[Tr. 449], Plaintiff again complained of increasgaly and nighttime urinary frequency in his May
6, 2016 treatment note with Dr. Dill [Tr. 529]. LastPlaintiff testified thahis frequent urination
has not improved since his prostatectomghatdisability hearing. [Tr. 48].

Therefore, while the medical record reflecittRlaintiff's symptoms of incontinence and
leaking may have been resolved after his prestainy, the ALJ did not cit® treatment notes or
claim that Plaintiff's uriary frequency had improvedsee, e.gLimbrick v. Colvin No. CV 14-
9692-PLA, 2015 WL 5554002, at *7 (C.D. Cal.pge21, 2015) (“Moreover, although the ALJ
focused on plaintiff's incontinency, finding thatwas not a severe impairment, and that the
evidence of record supports a finding thay amcontinency problems had been resolved, she
merely noted in passing the physician’s opinioat thrinary frequency rght be related to an
enlarged prostate, and did noespically address this alleged issue and its potential functional
limitation on plaintiff’'s RFC.”). Further, the Al failed to consider the effect of Plaintiff's
frequent urination on his ability to perform worKated activities or analyze the pertinent medical
records related to this symptomimen assessing &htiff's RFC.

Despite mentioning Plaintiff's testimony, agll as reviewing reauent complaints of

urinary frequency in the medicedcord, the ALJ failed to consid®taintiff's frequent urination
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in the RFC determination. Although the Alduhd that Plaintiff's statements concerning the
“intensity, persistence, and limiting effects” of the alleged symptoms were “not entirely consistent
with the medical evidence and other evidenceérrdétord” [Tr. 20], théALJ did not address how
Plaintiff's testimony concerning his frequent w@iion was not supported by the medical record.
See, e.g.Cobb v. Astrug613 F. Supp. 2d 253, 258 (D. Co2009) (“However, even assuming
the ALJ found Mr. Cobb’s claim of increasadnation was unsupported by the medical record,
her blanket and general statemeawmtgarding Mr. Cobb’s credibilitiack the requisite specificity

for Mr. Cobb or any subsequent reviewer to deteerthe weight the ALJ aitbuted to Mr. Cobb’s
claims regarding the frequency of urination, twtmention the basis for the ALJ’'s assessment of
the weight of that claim.”).Further, Plaintiff correctly stas that although the ALJ based his
credibility determination, in parbn Plaintiff's reportedlaily activities, the ALJ did not detail in
the disability decision which reported daily activities were in conflict with Plaintiff's statements.
The ALJ’s only discussion of the need for breakshe disability decision was affording little
weight to the opinion of the seaagency psychological consultavito noted that plaintiff would

be able to maintain concentration, persistearag pace for low-level detailed tasks over a normal
workday, with appropriate breaks. [Tr. 23].

Lastly, during the disability hearing, the \téstified that when a limitation involving six
additional bathroom breaks per day at ten n@sutach was added to Plaintiffs RFC, this
limitation would eliminate all competitive work. [Tr. 5%%ee, e.gLimbrick, 2015 WL 5554002,
at *7 (“The Court cannot find this failure harmless, esgéy in light of the fat that at the hearing,
plaintiff's counsel asked the Viithether an individual with plaiifif's RFC who needed to take a
five-minute restroom break three times an hour wdnd able to perform plaintiff's past relevant

work, and the VE testified that ‘[c]onsistentlgyer time, day after day, that would eliminate
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competitive employment.™).

Accordingly, the Court finds that substal evidence does not support the ALJ's RFC
determination, as the ALJ failed to appropriately consider Plaintiff's frequent urination in the
disability decision.See, e.gEllis v. Colvin No. 8:15-CV-05034-RI&-JDA, 2017 WL 436101,
at *11 (D.S.C. Jan. 24, 2017) (“Upaaview of the ALJ’s decisioand the evidence of record,
particularly Plaintiff's testimony regarding hisrlitations and his many past work attempts that
ended due to his frequent bathroom trips, therCfinds that substantial evidence does not support
the ALJ’s credibility findings othe RFC determination. The RFQruulation failed to adequately
accommodate Plaintiff's severe urinary incoatine impairment; therefore, remand is required
for further administrative proceedings.fgport and recommendation adopted sub ndttis v.
Berryhill, 2017 WL 432696 (D.S.C. Jan. 31, 2017). mi#is diagnoses and treatment for
frequent urination were well-documented ire timedical record both before and after his
prostatectomy, and the ALJ failed to discuss the impact of this symptom on Plaintiff's RFC. This
error is not harmless, as the VE testified thimitation involving six additional bathroom breaks
a day at ten minutes each would eliminate all cetitipe work. Therefore, Plaintiff's allegation
of error constitutes a basis for remand.

B. ALJ’s Discussion of Frequency of Treatment

Plaintiff asserts that the ALimproperly “drew negative inferences regarding the length of
time between [Plaintiff's] treatment without askialgout or considering the reasons for the length
of time between the treatments as required by SS&I6{Doc. 19 at 14]. Plaintiff states that
he received Indigent @a coverage [Tr. 325], and “could grdee specialists when CHS referred
him to a specialist and payment abble arranged.” [Doc. 19 at 14]. Plaintiff further claims that

the ALJ erred by failing to inquire about “the reas for gaps in [Plaintiff's] medical treatment”
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[Id. at 15].

The Commissioner responds that while Pldiritifiay be indigent, the record does not
suggest that Plaintiff liato forego treatmeriiecausehe is indigent, nor deeit suggest that he
required greater treatment than he received8c[23 at 13]. Further, the Commissioner alleges
that Social Security Ruling 13-3tates that “the ALJ may aslbout why the individual has not
sought treatment in a manner cotesi$ with his complaints.” Ifl.]. The Commissioner suggests
that the record demonstrates that Plaintiff wasrcerated for severalanths, as well as sought
treatment for other symptoms, during the period at isddeat{12].

In the disability decision, the ALJ noted that the year after the year the claimant alleges
he could no longer work, the eeidce suggests that the claimaotight medical treatment only
once” as well as noting a “considerable gaptrieatment” from March 2012 to December 2013
and that Plaintiff did not returto see Dr. White from Augu&014 to September 2015. [Tr. 21].

The ALJ’s decision postdates Social SecuRtyling 16-3p, which eliminates the use of
the term “credibility” from theapplicable policy regulation,nd clarifies that a “subjective
symptom evaluation is not an examination ofratividual’s charactet. 2016 WL 1119029, at *1
(Mar. 16, 2016)see also Rhinebolt v. Comm’r of Soc. Sdo. 2:17-CV-369, 2017 WL 5712564,
at *8 (S.D. Ohio Nov. 28, 2017) (noting thahder SSR 16-3p, “an ALJ must focus on the
consistency of an individual’'satements about the intensity,reistence and liiting effects of
symptoms, rather than credibility’gport and recommendation adopted Bp18 WL 494523
(S.D. Ohio Jan. 22, 2018). However, “[tlhe twegsprocess and the facs ALJs consider when
assessing the limiting effects of amividual’'s symptoms have nehanged with the advent of
SSR 16-3p.”"Holder v. Comm’r of Soc. Se®o. 1:17-CV-00186-SKL2018 WL 4101507, at *10

n.5 (E.D. Tenn. Aug. 28, 2018).
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Social Security Ruling 16-3p provides that:

[1]f the frequency or extent of theemtment sought by aimdividual is not

comparable with the degree of the individual's subjective complaints, or if the

individual fails to follow prescribed éatment that might improve symptoms, we

may find the alleged intensity and petsige of an individual’'s symptoms are

inconsistent with the overall evidenoérecord. We will not find an individual's

symptoms inconsistent with the evidenin the record on this basis without
considering possible reasons he or sty not comply with treatment or seek
treatment consistent with the degreehef or her complaints. We may need to
contact the individual regding the lack of treatment or, at an administrative

proceeding, ask why he or she has not complied with or sought treatment in a

manner consistent with his or her complaints.
2016 WL 1119029, at *8.

As the Court has already found that Plairgiffase will be remanddadr a reevaluation of
Plaintiff's RFC, the ALJ should gpopriately consider any reasdios a lack of treatment in his
evaluation of Plaintiff's symptoms in accord@nwith Social SecurityRuling 16-3p. These
reasons include that an individienay not be able to afford treatment and may not have access
to free or low-cost medical servicesld. at *9. However, the Counotes that the ALJ is not
required to directly question Plaiffi if the record is clear regarding the reasons for his lack of
treatment.

C. Authority of the ALJ

Plaintiff alleges that at the time the hegriwas held, as well as when the decision was
issued, the ALJ was not propedppointed under the Appointmertlause. [Doc. 19 at 15-16].
Plaintiff's argument is based uporetBupreme Court’s recent decisioriLurcia v. Securities and
Exchange Commissipnn which the Suprem&€ourt held that ALJs for the Securities and

Exchange Commission (“SEC”) er“Officers of the United States,” a class of government

officials distinct from mere eployees,” who are subject to the requirements of the Appointments
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Clause. 138 S. Ct. 2044, 2049 (20({d)oting U.S. Const. Art. I8 2, cl. 2). The Commissioner
responds that “Plaintiff waived any challengethe ALJ’s authority by failing to raise it at the
administrative level.” [Doc. 23 at 15].

The Appointments Clause requar®fficers of the United States” to be appointed by either
the “President, ‘Courtsf Law,’” or ‘Heads of Departments.’ld. In Lucia, the Supreme Court
held that SEC ALJs qualify as “Officers of theitdd States” who are subject to the demands of
the Appointments Clauseld. at 2055. SSA ALJs (like SEC ALJs prior taicia), have
traditionally not been appointed by the Commissigoethe President or a Court of Law). While
Luciaonly explicitly addressed ALJs who worked tbe SEC, the SSA has not taken the position
that its ALJs are exempt from the requiremaritthe Appointments Clause. Rather, on July 16,
2018, the Commissioner retroactively ratified #ygpointment of all SSA ALJs to satisfy the
requirements of the Appointments ClauSzeSoc. Sec. Ruling 19-1p, 2019 WL 1324866, at *2
(Mar. 15, 2019).

In Lucia, the Supreme Court stated that “omtio makes a timely challenge to the
constitutional validity of the appointment of afficer who adjudicatebis case’ is entitled to
relief.” 138 S. Ct. at 2055 (quotirigyder v. United State8§15 U.S. 177, 182-83 (1995)). The
Supreme Court noted that the claimant had made “just such a timely challenge,” by raising his
Appointments Clause objection before the SB@ had reasserted it throughout his appekls.

“The Luciaopinion and its preceding circuit split prompted questions about whether all
administrative agencies must appdhit]s under the Appointments ClauseGilbert v. Comm’r

of Soc. Se¢:-- F. Supp. 3d ----, 2019 WL 2281247, at *1 (N.D. Ohio May 29, 2019).

Following the Supreme Court’s decisionLincia, “the overwhelming consensus of courts

faced with the issue . . . have concluded thatc@abkgecurity claimant’s failure to present an
16



Appointments Clause challeago the ALJ results in a forfeiture thfe claim at the judicial level.”
Hodges v. Comm’r of Soc. Selo. 1:18-CV-394, 2019 WL 1330847,* (S.D. Ohio Mar. 25,
2019);see, e.g.Harris v. Berryhill, No. 1:18-CV-01114-CGC, 2019 WL 3431750, at *2 (W.D.
Tenn. July 30, 2019) (“As set forth above, this Gotlre unanimous decisions of district courts
within our Circuit, and the overwhelming majoritytbe courts that have considered this question
have held that a ‘timely challengef an ALJ’s authority must awr at the administrative level.
Thus, these courts have not permitted remandifbearing before a constitutionally appointed
ALJ or reversals of the case fan award of benefiten the basis of aAppointments Clause
violation.”).

The vast minority of courts nationwide deatheir decisions othe Supreme Court’s
decision inSims v. Apfel530 U.S. 103 (2000), which noted tlsaicial Security proceedings are
non-adversarial in nare and narrowly held thgc]laimants who exhaust administrative remedies
need not also exhaust issues in a request for review pibeals Counciln order to preserve
judicial review of those issues330 U.S. at 112 (emphasis addedhwever, the Court finds that
“Simsleft untouched the general ruteat a claimant forfeits a clai on appeal that she failed to
raise during the administrative proces&lack v. Comm’r of Soc. SedNo. 2:18-CV-501, 2018
WL 6011147, at *3 (S.D. Ohio Nov. 16, 2018) (“Couttshave considerethe issue uniformly
have concluded th&imsshould not be read sodadly as to mean thattimant need not exhaust
issues before the ALJ.")eport and recommendation adopted B919 WL 1236097 (S.D. Ohio
Mar. 18, 2019)see also Maloney v. Comm’r of Soc. S480 F. App’x 804, 810 (6th Cir. 2012)
(addressing claimant’s argument that she couldhaee raised an issudtivthe ALJ because the
ALJ failed to explain his reasoning for excludiagwitness, as “[tlhis may be true, but it is

immaterial [because] Maloney had to raise the issue to the agency, and had that opportunity during
17



her administrative appeal to the Appeals Countlkr failure to do so constitutes a waiver.”).
Ultimately, this argument “overexten@&mss limited holding,” as “[this case is distinguishable
because Plaintiff failed to raishis Appointments Clause issue ahy point during his
administrative proceedings, not silpn administrative appeal.Hutchins v. Berryhill 376 F.

Supp. 3d 775, 779 (E.D. Mich. Mar. 26, 20189e, e.g.Monateri v. Comm’r of Soc. Se®o.
1:08-CV-1297, 2009 WL 10679740, at¢i®.D. Ohio Oct. 19, 20093ff'd, 436 F. App’'x 434 (6th

Cir. 2011) (acknowledgin®@imsdid not address whether a claimant has to exhaust issues before
the ALJ).

Similarly,in Freytag v. Commissiongb01 U.S. 868 (1991), thaireme Court noted that
“Appointments Clause Objectionis judicial officers” are “inthe category ohonjurisdictional
structural constitutional objections that coulddomsidered on appeal whether or not they were
ruled upon below.”ld. at 879. The Supreme Court then “conclude[d] that this is one of those rare
cases in which [it] should exercise [its] distion to hear petitioners’ challenge to the
constitutional authority of the fix Court] Special Trial Judgeld. at 879. “Here, Plaintiff makes
no argument that the procedural postar facts of this case rendeeguivalent to the ‘rare’ case
contemplated irFreytag” Hutching 376 F. Supp. 3d at 778-79. T8eurt agrees with the
approach of courts within the & Circuit that an appeal of éhdenial of a claimant’s social
security benefits does not qualify as the “rare case[ ]’ uRdgitag 501 U.S. at 879.

Lastly, the Court must addres®tBixth Circuit’'s recent holding idlones Bros., Inc. v.
Sec'y of Labor898 F.3d 669, 677 (6th Cir. 2018), finding taatAppointments Clause challenge
before the Federal Mine Safety and Healtlvie® Commission was forfeited but excusing this
forfeiture based upon theadts of that case. ldones Brothersthe Sixth Circuit excused this

forfeiture because although Plaihfailed to “press” the Appointmas Clause issue, the plaintiff
18



identified the issue and the existence of a gliauthorities to thévine Commission at the
administrative levelld. at 673, 677-78.

In the present case, Plaintiff failed to idéntiis Appointments Clage challenge at any
point in the administrative proceedings beftite Social Security Administration, and has not
shown good cause for his failure to do so. Rifhiffailed to raise, much less develop the
Appointments Clause issue at tdministrative level atiough the split in autrity occurred long
before the application for benefits svaonsidered by the Appeals CounciPage v. Comm’r of
Soc. Se¢.344 F. Supp. 3d 902, 905 (E.D. Mich. 2018e, e.g.Fortin v. Comm’r of Soc. Sec.
372 F. Supp. 3d 558, 567 (E.D. Mich. 2019) (“Foesth reasons, the Court must respectfully
disagree with the magistratadge’s suggestion that Sociaé@irity claimants, including the
plaintiff here, have no obligation to raise and exhaust Appointments Clause challenges at the
administrative level before seekj judicial review. Othecourts overwhelmingly agree, albeit for
somewhat different reasons.”).

Accordingly, the Court finds that Plaintiffas not shown good clauga failing to raise
the Appointments Clause claim at issue at thmiadtrative level, andhus, he subsequently
forfeited his AppointmestClause challenge&ee Davidson v. Comm’r of Soc. SBio. 2:16-CV-
00102, 2018 WL 4680327, at *2 (M.D. Tenn. Sept. 28, 20Bycause Plaintiff did not raise her
as applied constitutional challenge at the adnetise level or argue that she had good cause for
her failure to do so, Plaintiff lsawaived her challenge to thppointment of her Administrative

Law Judge.”).
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VI.  CONCLUSION

Based on the foregoing, Plaintiff's Mon for Judgment on the Pleadindg3oc. 1§ will
beGRANTED IN PART , and the Commissioner’s Motion for Summary Judgmeat| 23 will
beDENIED. This case will b REMANDED to the SSA for the ALJ to appropriately determine
Plaintiffs RFC in accordance with this opiniomcluding evaluating theffect of Plaintiff's
frequent urination on his ability perform work-related activities.

ORDER ACCORDINGLY.

Atna O 2ien

1\_‘ [ 1_’);/1 r*.'L k. " Ur 7 _;";‘_")s;_,r‘_.j- I\--._.
Debra C. Poplin \J)
UnitedStatesMagistrateJudge
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