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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

RHONDA R. WALLACE, )
)
Plaintiff, )
)
V. ) No0.3:18-CV-181-HBG
)
ROANE COUNTY EMS-AMBULANCE )
SERVICE, an agency of ROANE COUNTY, )
TENNESSEE, )
)
Defendant. )

MEMORANDUM AND ORDER

This case is before the undersigned pursua®8t0.S.C. § 636(c), Rel 73 of the Federal
Rules of Civil Procedure, and the consent of thiégxg for all further proceedings, including entry
of judgment [Doc. 15].

Now before the Court is Defendant’'s Motifor Summary [Doc. 27]. Plaintiff filed a
Response [Doc. 45] in opposition to the Motion, and Defendant filed a Reply [Doc. 47]. The Court
also granted the parties leavefite supplemental briefs [Doc81, 52]. The Motion is now ripe
for adjudication. Accordingly, for the reasorfurther explained below, the Court finds
Defendant’s MotionDoc. 27 well taken, and it iSSRANTED..

l. BACKGROUND

The Complaint in the instant matter alleges that Defendant discriminated against Plaintiff

based on her sex, and therefore,atietl Title VII. The following facts are taken from the parties’

briefs, unless otherwise notéd.

1In Plaintiff's Response, she asserts tsia¢ does not oppose Defendant’'s Motion with
respect to her Equal Pay Act/Title 1l pay discnation claims. [Doc. 45 at 2]. Thus, the Court
will not summarize any facts thpertain to these claims.

Dockets.Justia.com


https://dockets.justia.com/docket/tennessee/tnedce/3:2018cv00181/85608/
https://docs.justia.com/cases/federal/district-courts/tennessee/tnedce/3:2018cv00181/85608/71/
https://dockets.justia.com/

Plaintiff began working for Defendant agam2013 as a part-time paramedic. [Doc. 27-
2 at 3]2 Plaintiff became a full-time paramedic for Defendant in May 204 af 7]. In October
2014, Tim Suter (“Director Sutertjecame the Ambulance DirectdbDoc. 27-4 at 2]. During the
relevant time period, paramedics and EMTsteatdheir schedules, working a 24-hour shift and
then taking 48 hours off before working the next shifi. ¢t 3]. There are four ambulance trucks,
which are referred to as Medics 1, 2, 3, and 4, and each ambulance truck is staffed with a paramedic
and an EMT. Ig.]. Pursuant to a Roane County ordingnoefendant is required, at a minimum,
to maintain on all emergency responses a paramedic and an EMT.EMTs and paramedics
report to the shift captainld]. at 4]. The four ambulance trucks are stationed at different locations.
[1d.].

On January 23, 2016, Plaintiff weoa grievance aboah incident withan EMT, Michael
Danner. [Doc. 45-9]. The grievance stated tmfanuary 21, 2016, Danner asked Plaintiff why
she was complaining to the shift captalmout “them” not cleaning the buildingld]]. Plaintiff
told Danner that she was supposedegoort to the shift captainldl]. Danner jumped up from
the couch, flipped it over, and dmn yelling at Plaintiff. 1g.]. Plaintiff wrote that she felt
threatened and scared by Danner’s behavidk]. [As a result of the grievance, Plaintiff testified
that she met with Director Suter. [Doc. 27-2 at2Blaintiff testified that Director Suter stated,

“I don’t want you around Danner, don’t work with him, don’t look his way, don’t have no contact
with him whatsoever; and if this happeagsin, you get in your car and you leavdd.][ Director

Suter testified as follows:

2 Plaintiff had previously worked for Defdant as an EMT. [Doc. 27-2 at 3].

3 During Director Suter’s depogin, he testified that he hadkver seen Plaintiff's written
grievance. [Doc. 45-5 at 35]. dtiff testified that she emailed the written grievance to her shift
caption, Scott Thomas. [Doc. 45-1 at | 3].



Okay. She had a personality conflict with Mike Danner.
They didn’t get along; | knew thaSo the way our shifts are
set up, if you and | are scheduled on an ambulance as regular
full-time partners, every third day you and | show up at the
same place, work for 24 hours together, and then go home.
That's your regular partner.

Now, if you and | are partners and you call in sick, | may be
assigned a different person to wavkh for that day for that
24-hour period. When all ofall of the stuff happened
between Ms. Wallace and Mr. Danner, | told both of them, |
will not assign you as regulgrartners meaning | won't
assign you to the same shift where you work for 24 hours
together every third day for an extended period of time. But
| made the stipulation. There may be an occasion when you
are asked to run calls togethds that ok? And they both

had told me, | can do that. We’'re professionals.

[Doc. 45-5 at 33-34].

On December 5, 2016, Plaintiff was at Statitouse 4 to begin her shift, which began at
6:45 a.m. [Doc. 27-4 at 5]. Paramedic Jarrech8tand EMT Danner wesdso at Station House
4, and their shift ended at 7:00 a.nd. pt 6-7]* Plaintiff was to relieve paramedic Barnett from
his shift, and EMT Pat Murphy was supposed to relieve EMT Danner from his khift.0Jirector
Suter explained that once a relief shows up atiner person may leave after the “swalal” &t 5].
He explained that prior to leeng, the paramedic gives the oncogparamedic the narcotic keys,
reports whether there are any mechanical issuad,alosures, and any other information that is
pertinent. [d.].

At approximately 7:00 a.m., a call came igasding a patient having a seizure. [Doc. 45-
12]. Plaintiff’'s EMT partner, Murphy, had notremed when the call came in. [Doc. 45-3 at 11].
When the call came in, Plaintiff was with paredic Barnett signing over the narcotic$d. pt

15]. Plaintiff claims that she was prohibited fromaking any runs until that process is complete

4 Director Suter testified that there is averlap between the employees who are about to
finish with their shift and the epioyees who are about to start th&hift. [Doc. 27-5 at 5].



and that Barnett was still on duty when the call came in. [Doc. 45-1 at | 7]. Director Suter
explained that Barnett was relievieg Plaintiff. [Doc. 27-4 at 9].Director Suter explained, “At

that point[,] the paramedic has deatheir transition. Mr. Barnettas not obligated to stay there

— nor was he obligated to run any more calls for the shiftl”af 10].

In any event, according to Plaintiff’'s depasit testimony, she told Barnett that he would
have to be dispatched, but Barnett statediabuld not go becausemother-in-law was having
surgery. [Doc. 45-3 at 15]. Barnett said thatwould call the shift captain, John Fished.][
Barnett told Plaintiff that Fisher would take care of itd. pt 15-16]. Plainff assumed Fisher
took the call as the paramedidd.[at 16-17].

Plaintiff stated that she became concerremhbse she did not hear Medic 1 respond to the
call. [ld. at 18]. Plaintiff testified that she calledsker, who told her ttsuck it up and run the
call.” [Id.]. Plaintiff replied, “Fish, you know thdtcan’t run that calith Danner,” and she
requested that Barnett go with held. [at 18-19]. Plainff further testified that Barnett could not
go because his mother-in-law was having surgdd;.af 19]. Plaintiff testified, “I refused to run
the call with Danner, yes. | walikun the call with anybody else.ld[]. Ultimately, Fisher ran
the call. [d.].

Later that morning, Fisher texted Plaintifigo home and he wasrgkng a truck to Station
4 to relieve her. Ifl. at 20]. Plaintiff respondetthat she did not refuse tan the call; she refused
to run the call with Danner.ld.]. She also told Fisher that del not have the authority to send
her home. Id.]. Plaintiff then got into an ambulae truck to take it to Station 1ld]]. Plaintiff
claims that it is standard practice for the oncoming crew to take the ambulance truck to the main
station to turn over the paperwadide the crew that had just beeslieved and to get supplies.

[Doc. 45-1 at § 8]. Plaintiff testified during héeposition that she took the ambulance truck to



get supplies and to talk to Director Suter. [D#f-3 at 21]. Fisher direstl Plaintiff to take the
ambulance truck back to Station 4 because another paramedic was coming in to relieve Plaintiff.
[1d.]. Plaintiff took the truck back to Station 4 adiater returned to Statiol to discuss the matter

with Director Suter. If.].

Prior to Plaintiff discussing the matter withr®¢tor Suter, Fisher called Director Suter at
approximately 8:13 a.m. [Doc. 2Z/at 18]. Fisher told Directduter what had occurred with
Plaintiff. [Id.]. Specifically, Fisher reported that PlafhBaid that she did ndtave a partner to
run the call. |[d. at 10]. Fisher told Director Suter thatinstructed Plaintiff to run the call with
Danner, and Plaintiff refused to run the cald.][ After the telephone dawith Fisher, Director
Suter discussed the matter with Mayor Woody prior to a staff meetithgat [L8]. Director Suter
testified that he and Mayor Woody are the opgople who have the ability to terminate an
employee. Id.]. Director Suter testified that whifeeld captains cannot terminate an employee,
they are permitted to send employees hortk]. [Director Suter stated that Mayor Woody agreed
that Plaintiff's actions were a terminable offensiel.]]

After the staff meeting, Director Suter mieback to his office at Station 1ld[ at 19].
Fisher was already there and again ©icector Suter what had occurredd.]. Director Suter
stated that Plaintiff also walked ints office and began “defending herselfld.[. Director Suter
stated that he had not decided to terminate Plaintiff until he had heard her version of the events.
[Id. at 20].

Plaintiff testified that when she arrived &tation 1, she met with Director Suter and
explained that she did not refuse to take theloatlinstead, she refused to run the call with Danner
because Director Suter previously told her netdok with Danner. [Doc. 45-3 at 21-22]. Plaintiff

further testified that Director Suter statéwVell, we're all grownups here” and asked where



Danner was during the incidentld[at 22]. Plaintiff shted that Danner was asleep and that she
was not his keeper and wagt going to wake him up.ld.]. Director Suter told Plaintiff that her
services were no longer needed and that she vioeullacky if she did not lose her license over the
incident. [d.].

Fisher wrote an incidentpert that is dated DecemberZl)16, and largely comports with
the above facts. [Doc. 45-10]. Specifically, inihisident report, Fisherated that Barnett called
him to report that Medic 4 had received an agaacy call but Plaintiff'artner had not arrived
yet. [ld.]. Fisher reported that Bagtt was leaving because a ibrmember was having surgery
and Barnett was off duty.Id.]. Fisher asked if Danner was there, and Barnett responded that
Danner was still there.ld.] Fisher told Barnett to send Plaintiff and Danner on the chll]. [
Fisher stated that within a mirytPlaintiff called him, statingHey Fish, can you get another unit
to run this call? 1 don’t have a partner?d.]. Plaintiff stated that she could not work with Danner,
and Fisher responded, “Rhonda, right now | ammggupplies for the units and Medic 3 just got
back. That call is far awadyom our area and close you, please take it.”Id.]. Plaintiff refused
to take the call with Danner, and Fisher stated, “Rhonda, can you not suck it up for one call and
work with Danner?” Id.]. Plaintiff told Fisher to find sonmme else, so Fisher took the calld.].
After arriving to the hospital, Fisher texted BL#f that he was reliemg her from duty because
she refused to take an emergency call in the até3. Plaintiff responded #t she did not refuse
to take a call and that Fisher did nové@ahe authority teend her home.Id.].

Further, the incident report states that Erstalled the Medic 3 crew and ordered them to
go to the Medic 4 station.Id.]. Fisher then heard Plaintiff dhe dispatch stating that she was
“en route to midtown.” Ifd.]. Fisher told Medic 3 to stand down because Medic 4 was heading to

midtown and not complying with ordersldf]. Fisher saw Plaintiff athe front of the ambulance



station, and Plaintiff adsed him that he did not have thetarity to send her home and that she
wanted to meet with Director Suteld.]. Fisher ordered her to take her ambulance truck back to
Medic 4 station and advised her that she could return in her personal vadigleRlaintiff stated,
“No, since we are out of service[,] we will just sit hereldl.]] Fisher ordered EMT Murphy to
take the truck back to Medicstation, and EMT Murphy compliedId[].

Finally, Director Suter completed a Sepena Notice [Doc. 27-1 al] on December 9,
2016, explaining that “during paramedic Wallace’stshifspatch assigned her ambulance to an
emergency call. Paramedic Wallace refused to respoii]’ [

I. POSITIONS OF THE PARTIES

Defendant moves [Doc. 27] for summary judgrn@guing that therare no genuine issues
of material fact. Defendant argues that ®ifi was an at-will employee who was terminated
because she refused to run a call for a patientwhathaving a seizure. Defendant states that
Plaintiff was not treatedny differently than similarly-sitited male employees concerning her
termination. Defendant statéisat Plaintiff cannot establish @ima facie case and that it has
shown a legitimate non-discriminatory reason for rRifiis termination. Defendant states that
Plaintiff cannot establisthat its legitimate non-discrimatory reason is pretexual.

Plaintiff responds [Doc. 45] that Defendanuisable to carry its burden of showing that
there are no genuine issues of matdact. Plaintiff asserts thanales have refused to run calls,
citing to an affidavit by Barry Cochran, Defendantormer employee. Plaintiff states that
according to Cochran, ambulance calls are re-rofgegersonal reasons by certain male shift
captains. In addition, Plaintiff points to anatlsguation, wherein an employee refused to work
mandatory overtime. Plaintiff argues that thesditamhal facts show that Defendant’s articulated

reason for its action in terminating her eoyphent is pretext fiodiscrimination.



Defendant replies [Doc. 47] that Cochran’saifrit should not be considered by the Court.
Defendant states that the affidavit is simplysham affidavit to avoid summary judgment.
Defendant argues that throughousdadivery, it asked Plaintiff how discriminated against her,
and she responded that she was itgited when others were nddefendant argueahat Plaintiff
never mentioned the alleged similarly-situated @ygés as set forth in Coran’s affidavit.
Defendant states that even if the Court weredosider the affidavit, the proof supports that
Plaintiff was not terminated under circumstanseggesting a discriminatory motive because she
was not treated differently from similarly-situateshployees. Defendant maintains that Plaintiff
was terminated for refusing to run a call and that it has established that the reason for her
termination was not pretexual. In support ofptsition, Defendant offers Second Declaration
of Director Suter.

As mentioned above, the Court allowed the pattiéide supplemental briefs. In Plaintiff’s
Sur-Reply [Doc. 51], she denies submitting a sladfidavit and argues that the cases Defendant
cites are not applicable. Plaintiff argues that she disclosed Cochran in her Rule 26(a) initial
disclosures. Plaintifftates that Defendant did not conduact amitten discovery in this case and
that if it wanted to learn moiaformation, it could have propourdieliscovery requests. Further,
Plaintiff disagrees with the statements in Diog Suter's Second Declaration, and she submits
another affidavit from Cochran.

Defendant filed a Response [Doc. 52] t@iRliff's Sur-reply, arguing that Cochran’s
affidavits should not be considered because they provide information that is contradictory to
Plaintiff's testimony and Plairffifailed to properly provide digwerable information as required
under the Federal Rules of Ci#rocedure. Defendant arguesttlany alleged mistreatment

toward Plaintiff as a shift captain is not an isdué,rather, the only claimat issue is whether she



was terminated from her position as a paramedidalber sex. Defendantares that even if the
Court considers Cochran’s affidavits, they do notterganuine issues of material fact that refute
Defendant is entitletb summary judgment.

[I. STANDARD OF REVIEW

Summary judgment under Rule 56 of the Federadés of Civil Procedure is proper “if the
movant shows that there is no genuine dispute asytanaterial fact and the movant is entitled to
judgment as a matter of law.” Fed. R. Civ.38(a). The moving partbears the burden of
establishing that no genuine issues of material fact eiskotex Corp. v. Catretd77 U.S. 317,
330 n. 2 (1986)Moore v. Philip Morris Cos., In¢8 F.3d 335, 339 (6th Cir. 1993). All facts and
all inferences to be drawn therefrom must leewad in the light most favorable to the non-moving
party.Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Ga¥p5 U.S. 574, 587 (198@urchett
v. Kiefer, 301 F.3d 937, 942 (6th Cir. 2002).

“Once the moving party presents evidencHigent to support a motion under Rule 56,
the nonmoving party is not entitled to @kmerely on the basis of allegation€.drtis v. Universal
Match Corp, 778 F. Supp. 1421, 1423 (E.D. Tenn. 1991) (ci@&dotex 477 U.S. at 317). To
establish a genuine issue as to the existeneepairticular element, the non-moving party must
point to evidence in the recorgpon which a reasonable finder fatct could find in its favor.
Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986). The genuine issue must also be
material; that is, it must involve facts that miglffect the outcome of the suit under the governing
law. Id.

The Court’s function at the pdi of summary judgment ignited to determining whether

sufficient evidence has been presented to makisghe of fact a proper question for the finder of

> The Court notes that it hasalreviewed Plaintiff's Suppmental Brief [Doc. 69], filed
on August 7, 2019. The Supplemental Brief doeschahge the Court’s analysis herein.



fact. Anderson477 U.S. at 250. The Court does not weigh the evidence or determine the truth of
the matter. Id. at 249. Nor does the Courtaseh the record “to estalfighat it is bereft of a
genuine issue of nexrial fact.” Street v. J.C. Bradford & Cp886 F.2d 1472, 1479-80 (6th Cir.
1989). Thus, “the inquiry performed is the thvelsl inquiry of determining whether there is a
need for a trial—whether, in other words, theamy genuine factual issues that properly can be
resolved only by a finder of fact because they neagonably be resolved in favor of either party.”
Anderson477 U.S. at 250.

V. ANALYSIS

The Court has reviewed the parties’ positions as outlined above, and for the reasons further
explained below, the Couiihds Defendant’s Motion[joc. 27 well taken, and it iISRANTED.

As an initial matter, the Court notes thatf@welant argues that it is entitled to summary
judgment as to any Title VII or EPA claim related to pay because such claims are barred by the
statute of limitations and PIdiff did not receive disparate pato similarly-situated male
employees. In Response, Plaintiff states thhé does not oppose summary judgment on those
particular claims.” [Doc. 45 at 2]. Accordilygbased on Plaintiff's representation, the Court will
GRANT summary judgment in Defendant’s favor omiRliff's Title VII/EPA claims that are
related to pay.

Further, before turning to the merits of RkHi's Title VII claim, the Court notes that
Defendant objects to Cochran’s affidavits. Theu will first address Defendant’s objections to
Cochran’s affidavits and then turn to Defentia argument with reget to Plaintiff's sex

discrimination claim.

10



A. Cochran’s Affidavits
Cochran submitted two affidavits, [Doc. 45¢Jirst Affidavit”) and [Doc. 51-1] (“Second
Affidavit”), in this case. In his FirsAffidavit, in relevantpart, he states:

3. Throughout my employment, it was a common practice and
occurrence for 911/emergency ambulance calls to be re-routed for
personal reasons to other medic units by certain male shift captains
with whom | worked. This included the entire time that Tim Suter
was the Director. Based on myrgenal observations, this occurred
with shift captains Steve RenzodJohn Fisher, both of whom were
partners of mine at some timeamother, who would refuse to run
911 calls of all priorities that we dispatched by instructing the
dispatcher to re-routthe call to another unitl have no knowledge

of a female shift captain doing so.

4. These occurrences of theselenshift captains re-routing 911
calls were well-known. Every stah, including Station 1, has a
radio where ALL transmissions between an ambulance and
dispatch, as well as between ambulances, are played. Mr. Suter
carried a portable radio on his hiRegardless of which station Mr.
Suter was in, or if he was everhaime or in his vehicle, it would be
literally impossible for him to haveever heard a shift captain re-
route a 911 call.

5. There were no instructions, policies,notices given to any of us
that calls were not to be re-rodidet alone for personal reasons. |
have also never heard of ammployee being disciplined for
refusing to take a call regardless of their reason until Rhonda
Wallace shared her story with me.

[Doc. 45-2 at 11 3-5].

Defendant argues that Cochran’s affidavibeld not be considered by the Court. In
support of this request, Defendant states, “Plainéis made an ill-disguised attempt to create a
sham issue of fact to avoid summary judgmerdugh the affidavit of BarrgCochran.” [Doc. 47
at 2]. Defendant arguéisat during Plaintiff's deposition, sheastd that Cochrawould testify to

how she was mistreated as a shift captain becheses a woman. Plaintiff further testified that

she was treated differently because she was terminated and “they” were not. When asked to

11



identify “they,” Plaintiff testified that Danner wanot terminated. Defendiaargues that Plaintiff
never mentioned Steve Renzo, John Fisher, and GhrNeal as similarlituated employees.
Defendant asserts that Cochran’s affidavit directijcerns the disputed issues in this case and
that based on Plaintiff’'s depasit and initial disclosures, Defdant could not have anticipated
that Cochran would be offering such testimonDefendant offered a Second Declaration of
Director Suter to rebut Cochran’s statements.

In response, Plaintiff provided Cochran’ecénd Affidavit to rebut Director Suter’'s
statements in his Second Declaration. In Cockr8econd Affidavit, he states that “shift captains
contacted dispatch with instrtimns to re-route the call to ametr ambulance because they simply
did not want to take a call themselves.” [Doc.15at § 3]. Cochran states, “I have been with
Steven Renzo and John Fisher when they woefdse to run 911 callsf all priorities by
instructing the dispatcher to re-route the calhmomther unit. None of those instances involved
dispatch contacting the shift captain to dei@e which ambulance would be sentld.]. Further,
Cochran states, “In other words, it became routiaetfe that the ‘priority’ of an emergency call
came secondary to the personal preferenchifif captains Renzo and Fisher.Id.[at T 4]. In
response to Cochran’s Second Affidavit, Defaridaequests that the Court not consider his
statements because Plaintiff nevesctbsed such information until now.

As mentioned above, Defendant claims thati@an’s affidavits create a sham issue of
fact, citing the SixtlCircuit’s decision imAerel, S.R.L. v. PCC Airfoils, L.L.C448 F.3d 899, 906
(6th Cir. 2006). InAerel the Sixth Circuit noted that a “ggrcannot create a disputed issue of
material fact by filing an affidavit that conthiats the party’s earlier deposition testimonyd.
(citing Penny v. United Parcel ServicE28 F.3d 408, 415 (6th Cir. 1997)) (“[A] party cannot

create a genuine issue of madéfact by filing an affidavit, after a motion for summary judgment

12



has been made, that essentially contradicts hieredeposition testimony.”). The Sixth Circuit
stated that the above rule doeot, however, prevent “a partyhav was not directly questioned
about an issue from supplementing incomplefgodgion testimony with aworn affidavit. Such
an affidavit fills a gap left open by the moving yaaihd thus provides the district court with more
information, rather than less, attbrucial summary judgment stage. at 907.

The Court notes that the present situatiodifferent than the circumstances presented in
Aerelbecause Plaintiff is not relying on her own @éfvit to contradict her deposition testimony.
The Court further notes that theéhet cases that Defendant reliesatso relate to whether a party
may submit his/her affidavit that contratii his/her previous deposition testimorigayfield v.
Am. Reliable Ins. Cp641 F. App'x 533, 540 (6th Cir. 2016}r@&ch J., concurring) (discussing
that a “directly contradictory affavit should be stricken . . . uskethe party provides persuasive
justification of the ontradiction) (citingAerel 448 F.3d at 908)Vhite v. Baptist Mem'l Health
Care Corp, 699 F.3d 869, 877 (6th C2012) (finding that the disti court corretty disregarded
plaintiff's assertion because it came from a pogtedéion declaration thabntradicted her earlier
deposition testimony).

Specifically, here, Cochran was identified in Plaintiff's initial disclosures as a general
witness and Plaintiff’'s partneiDuring Plaintiff’'s deposition, théollowing exchange occurred:

Q. Okay. Is there anything hejging to testifyto that | need

to know about? And the questig|[if] he’s got a list of
people likely to have discoverable information that the
plaintiff my use to support helaims. Now are these —are
those two people just saying atha great paramedic you are

or are they going to say,ahhad it in for women, you know.

A. I think they will testify orhow | was mistreated as a shift
captain ‘cause | was a woman.

13



Later, during her deposition, when asked e was treated differently than other male
employees, she explains that Danner was notineted. She does not mention other similarly-
situated male employees. Defendant arguesRlantiff had a duty to supplement her initial
disclosures. The Court agrees that under R6élg), a party is requideto supplement initial
disclosures. No party, however, has analyzet®if's alleged deficienies under Rule 37(c)(1),
and therefore, the Court will consider Cochrarifglavits. In any event, however, and as further
explained below, the Court finds that Cochran’siaifits do not create a genuine issue of material
fact and that Defendant istéled to summary judgment.

B. Discrimination Claim

Title VIl of the Civil Rights Act of 1964 probits discrimination based on sex with regard
to an employee’s compensation, terms, conditiamsprivileges of employment. 42 U.S.C. §
2000e-2(a)(1). In establishing a discriminatioairl under Title VII, a plaintiff may show the
discriminatory intent of his/her employer dhugh either direct or umstantial evidencesolden
v. Mirabile Inv. Corp, 724 F. App'x 441, 446 (6th Cir. 2018)ere, Plaintiff baes her claim on
circumstantial evidence.

Title VII claims proceeding on circumst#ad evidence are analyzed under a burden-
shifting framework first set out iMicDonnell Douglas Corp. v. Gregfll U.S. 792 (1973). “The
burden is first on the plaintiff tdemonstrate a prima facie case pti[scrimination; it then shifts
to the employer to offer a legitimate, non-discriatory explanation for its actions; finally, the
burden shifts back to ¢hplaintiff to show pretext—i.ethat the employer’s explanation was
fabricated to concealn illegal motive.” Golden,724 F. App'x at 446 (other quotations omitted).
In order to demonstrate a prima facase, a plaintiff must show that:

(1) he or she was a member of a protected class; (2) he or she
suffered an adverse employmextion; (3) he or she was

14



gualified for the position; and (4) he or she was replaced by

someone outside the protected class or was treated

differently  than  similag-situated, non-protected

employees.
Id. at 447 (other quotations omitted). “For a sexmisimation claim, the fourth factor is limited
to the plaintiff being treated differently thagimilarly-situated employees [of the opposite
gender].” Id. (other quotations omitted).

The parties agree that Plaintiff has establighedirst three elements. The parties dispute,
however, whether Plaintiff was treated differertthan similarly-situatednale employees. “[T]o
be considered ‘similarly-situated’ . . ., the ptdirand the employee with whom the plaintiff seeks
to compare himself or herself must be similar in ‘all ofrddevantaspects.”™ Mann v. Navicor
Grp., LLC 488 F. App'x 994, 999 (6th Cir. 2012) (quotlgegovich v. Goodyear Tire & Rubber
Co.,154 F.3d 344, 352 (6th Cir. 98)) (other quotations omteéd). This includes the alleged
misconduct. Crawford v. Chipotle Mexican Grill, IncNo. 18-3360, 2019 WL 2273407, at *8
(6th Cir. May 28, 2019) (citin@ndricko v. MGM Grand Detroit, LL(3689 F.3d 621, 654 (6th
Cir. 2012)). “True, the plaintif§ and comparator’s actions neeat be identical . .. but the
‘conduct must be similar in kind and severityld. (QquotingBobo v. United Parcel Serv. In665
F.3d 741, 751 (6th Cir. 2012)).

In support of her argument that similarly-sited employees werestited more favorably,
Plaintiff states that shift captains refused to calls and that another male employee refused to
work an overtime shift. With respect to the mameployee who refused to work an overtime shift,
the Court agrees with Defendant that the situatioissomparable to Plaintiff’'s actions. There,
an EMT was advised that he had to work naod/ overtime. [Doc45-13]. The EMT asked

another employee to cover his shdnd the employee agreedd.]. Afterwards, an employee

became sick and could not workd.]. The EMT advised Plaintiff #t he was not staying for his

15



mandatory overtime because he was abiet@omeone to cover his shiftd.]. The EMT refused
to work the next shift and went homed.]. Director Suter gave hEMT a final written warning,
which stated, “Precedence has bsenthat this to be [sic] a temmable offense[;] however, [due]
to the review and revision of the policy[,] it svdetermined that the Final Written Warning would
be issued.” Id.]. Director Suter explained, “I gawdr. McNeal a written warning for his poor
handling of the situation, but ultimately thoughat since McNeal had indeed found someone to
cover from him, the responsibility should have moved to the next person that was up for mandatory
at that time.” [Doc. 47-1 at 1 5]. Here, Pl#irwas already working her shift when she refused
to run a call for a person having a seizure. The Court finds that refusing to work a shift is
fundamentally different than refusing to rurcal during an emergency. The Court finds that
Plaintiff's alleged misconduct is not similarkind and severity to the EMT’s misconduct.

In addition, Plaintiff relies on Cochran’s affides, which claim that shift captains refused
to run 911 calls of all priorities by instructing ttiispatcher to re-route the call to other units. The
parties dispute whether shift captane-routed calls as part of thduties or whether they refused
calls because they did not want to take the call. At first glance, the alleged misconduct seems
similar to Plaintiff's conduct for which she wasrminated. After reewing the affidavits,
however, the Court finds that Plaintiff has restablished that shift captains are comparable
employees with respect to hewn position, which at the tienof the incident, was a non-
supervisory position. The Sixth Cuit has explained that there dneee factors that are relevant
in determining whether employees are “similarly &ied” in context of casealleging differential
disciplinary action:

the individuals with whom the plaintiff seeks to compare his/her
treatment must have [1] dealt with the same supervisor, [2] have

been subject to the same standarts [3] have engaged in the same
conduct without such differentiagnor mitigating circumstances
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that would distinguisttheir conduct or the gnhoyer's treatment of
them for it.

Jackson v. VHS Detroit Receiving Hosp., 1884 F.3d 769, 777 (6th Cir. 2016) (quotMdchell
v. Toledo Hosp 964 F.2d 577 (6th Cir. 1992)8ee also Ercegovich v. Goodyear Tire & Rubber
Co, 154 F.3d 344, 352 (6th Cir. 1998) (explaining the relevancy d¥itteell factors).

Plaintiff does not dispute that shift caipt have additional responsibilities than
paramedics.See [Doc. 27-2 at 10] (Plaintiff testifyjig that shift captains have added
responsibilities). To be clear, Plaintiff is netquired “to demonstrate an exact correlation with
the employee receiving more favorable treatmeiirtegobich 154 F.3d at 352. The problem
that Plaintiff faces is that she does not prowaey evidence to support that shift captains are
comparable employees. In addition, the Cagtees with Defendarthat Plaintiff does not
provide any examples of Steve Renzo and Jo$inefFis misconduct that would lead the Court to
conclude that their conduct was similar to Piéfistconduct. Cochran’s second Affidavit asserts
that Steve Renzo and John Fisher refusedun 911 calls of all priorities by instructing the
dispatcher to re-route the call another unit.” [Doc. 51-1]. Eveif true, Plaintiff's conduct is
different in kind and severity frorthe general allegation that shift captains refused to take calls
because Plaintiff's shift captain directly ingtted her to run the call, and she refused.
Furthermore, the Court agrees with Defendaat tbochran’s affidavitglo not establish that
Director Suter was aware of shift captains refusalts. Cochran states that it “would be literally
impossible for him to have never heard a shifitae re-route a 911 call[Doc. 45-2]. The Court
does not equate this statement to mean thatiir Suter had knowledge stfift captains refusing
to take calls for personal reasomsccordingly, the Court finds th&tlaintiff has not established a

prima facie case.
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Even if Plaintiff were able to establish arpa facie case, the Court finds that Defendant
has offered a legitimate, nondisarhatory reason for terminating Plaintiff’'s employment, which
Plaintiff has not sufficiently rebted. Defendant terminated Plaihtor refusing to respond to an
emergency call when her shift captain directlyrimsted her to take the call. The burden then
shifts back to Plaintiff to show that Defendardisiculated reason forrminating her was pretext
for discrimination, meaning that: i(1) has no basis in fact;)(2lid not actually motivate the
defendant's challenged conduct; or (3) wassufficient to warrat the challenged
conduct. Hatchett v. Health Care & Ret. Corp. of Ari86 F. App'x 543, 549 (6th Cir. 2006).
“Regardless of which option is used, the pidi retains the ultimate burden of producing
‘sufficient evidence from which the jury couldasonably reject [the defdants’] explanation and
infer that the defendants intentidigadiscriminated against him.”Alberty v. Columbus Twjpz30
F. App'x 352, 361 (6th Cir. 2018) (quotidghnson v. Kroger Cp319 F.3d 858, 866 (6th Cir.
2003)) (other quotations omitted).

Plaintiff raises a number of arguments in aerapt to demonstrate pretext. For instance,
Plaintiff states that she has established that seenatgpermitted to work ih Danner. In addition,
Plaintiff states that prior to her terminatiddirector Suter changed the policy regarding where
crew changes occurred. Plainaifigues that had the old policy been in place, she would have been
at Station 1, and this episode would not havepkaed. Plaintiff further argues that the entire
incident actually saved time and that no one “b@ti¢o even look into whether there would have
been any consequences.” [Doc. 45 at 13]. Sheedudsserts that it was unfortunate that Barnett’s
mother was having surgery, but Fesltould have directed Barnatttake the call because he was
not off the clock as others havetied. Finally, she asserts thatntrary to Fisher’s report, she

drove the ambulance back to Medibdcause it is standard proceduteis not the Court’s role
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to determine whether Defendant made the coreisbn in terminating her. The issue is whether
Plaintiff's action (i.e., refusing to run a call, coary to her shift captain’s instruction) was the
basis for Defendant’s decisionterminate Plaintiff, or whether ¢hdecision to terminate Plaintiff
was merely a pretext for gender discriminatione Tourt finds that the decision to terminate was
not a pretext for discrimination.
V. CONCLUSION

Accordingly, for the reasons explainedoae, the Court finds Defendant’'s Motion for
Summary JudgmenbDjoc. 27]well taken, and it will b&SRANTED. A separate judgment will
enterDISMISSING this case.

ORDER ACCORDINGLY.

e ﬁlnw el

‘UniteoStatesViagistratejudge
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