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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE
ACT, INC.,
Plaintiff,

No. 3:18-CV-186-TRM-HBG

N N N

WORLDWIDE INTERACTIVE NETWORK, )
INC., )
)

Defendant. )

MEMORANDUM AND ORDER

This case is before the undersigned purst@m@8 U.S.C. § 636, the Rules of this Court,
and Standing Order 13-02.

Now before the Court are the following Maris: (1) Plaintiff's Motion to Compel [Doc.
113]}! (2) Defendant’s Motion to Compel Discovdioc. 135], and (3) Defendant’s Motion to
Compel De-Designation [Doc. 157]. The pasteppeared for a hearing on July 8, 2019, with
respect to Plaintiff's Motion to Compel. Attorneys Yasamin Parsafar and Thomas Scott, Jr.,
appeared on behalf of Plaintiff. Attorneyacob Horton, Raymond Stephens, Robert Pitts, Kyle
Carpenter, and Chadwick Hatmaker appearedteairalf of Defendant. Following the hearing,
Defendant filed the above Motions, and the €dunds oral argument unnecessary as to these

Motions.

! Plaintiff's Motion is titled, “Documentor Consideration atuly 8, 2019, Discovery
Hearing Pursuant to Court’s May 17, 2019 OrdéRoc. 113]. The Motion, however, was filed
as a result of unresolved discovery disputes stegnfinom Plaintiff’'s original motion to compel.
Thus, the Court will refer to Plaintiff’filing as a “Motion to Compel.”
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The Court has considered the filings in thase, and for the reasons further explained
below, the Court herebRANTS IN PART Plaintiff's Motion [Doc. 113 and Defendant’s
Motion [Docs. 135 andGRANTS Defendant’'s Motion[poc. 157.

l. ANALYSIS

The Court will address the Motionstime order in which they were filed.

A. Plaintiff's Motion to Compel

By way of background, on May 17, 2019, fBeurt entered a Memorandum and Order
[Doc. 89] (“May Order”), resolving a number dfscovery disputes but allowing the parties to
contact the Court if certain issues were not reshIvl he instant disputes originate from Plaintiff's
motion to compel and the May OrdeSpecifically, in the instarMotion, Plaintiff raises three
issues: (1) Defendant’s respondes Plaintiff's First Set ofinterrogatories;(2) Defendant’s
damages-related information, and (3) Defendar8upplemental Responses to Plaintiff's
Additional Request for Produoth and Interrogatories.

During the July hearing on these issues, phdies disagreed d&e whether they had
conducted a meet and confer. THisagreement is not neviseeg[Doc. 89 at 10] (explaining that
counsel cannot agree as to whether they Hgtu@zet and conferred). The parties also filed
supplemental briefs detailing their respective posgion whether a meet and confer occurred.
The Court has reviewed the emails, and for the most part, they simpdyrconeé party’s request
for a meet and confer with a proposed date fitoposed date usually ing the following day)
and the other party’s response thatshe is not available on the prepd date. It does not appear
to the Court that either party lisfusingto participate in a meet amonfer. In any event, given

that the issues were the subjetiPlaintiff’'s previous motion anthe Court directed Plaintiff to



contact Chambers if the issues were not respltee Court finds it appropriate to consider the
merits of Plaintiff's requests.

1. Plaintiff's First Set of Interrogatories

As mentioned above, Plaintiff raised this isdn its first motion tacompel. After the
hearing on this issue and prior to the Court igp@im order, Plaintiff sged additional discovery,
along with an “emergency motion,” stating that it served additional discovery as an attempt to
narrow discovery. Thus, it was ndear to the Court at the time ether Plaintiff's First Set of
Interrogatories were still in disput The Court directed Plaintiff tontact Chambers if this issue
was still in dispute, rad Plaintiff did so.

Here, Plaintiff argues that Defermd& responses to its FirstiS# Interrogatories are still
deficient for the same reasons. Specifically, rRifiistates that Defendds responses contain
legal positions and no factual imfoation. At the July hearinfpefendant argued that the Court’s
May Order already determined the issue andRifentiff should havdiled a new motion.

The Court finds that Plaintiff was not requirtedfile another motionThe Court explicitly
directed Plaintiff to contact Chambers to set aihgaf the issue was still in dispute. Plaintiff did
so, and therefore, the Court finds another amoteasserting the saragguments unnecessary.

Turning to the merits of the dispute, the Gowstes that Plaintiff's Interrogatories 1-19
request Defendant to state all facts in supmdrits defenses. Defendant utilized general
objections, which this Court disfawgrand then objected to eaclelmogatory on the basis that it
is a contention interrogatory. BRmdant also responded to theelmogatories, in large part, by
setting forth arguments and legainclusions. In its response [Datl] to Plaintiff’'s motion to
compel, Defendant argued that it pided facts with respect to Integatory Nos. 4 and 5 and that

while it responded to Interrogatory No. 4, the discovery reqwest premature. Defendant
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continued that it did set forth facts, but additiciaats would potentially be discovered and that it
would supplement accordingly. Defendant arguedtbat forth facts in response to Interrogatory
No. 10 and its responses to Interrogatory N@s14 incorporated the sponse to Interrogatory
No. 10. Further, with respect oterrogatory Nos. 8 and 14, Def#ant states that the facts are
equally available to Plaintiff.

Federal Rule of Civil Procedure 33 governsrirtgatories and the responses thereto. Rule
33(a)(2) states, “An interrogatory is not objectioieamerely because it asks for an opinion or
contention that relates tadt or the application of law to fact.” The Sixth Circuit has recognized
the “general view . . . that contém interrogatories are a perfectly permissible form of discovery.”
Starcher v. Correctional Med. Sy444 F.3d 418, 421 n. 2 (6th Cir. 1998). The Court notes the
Rule 33 authorizes the Court to defer answersotttention interrogatories “because they may
create disputes between the parties which areréssived after much @il of the discovery has
been completed . . ‘'Wood for use & benefit of Bason v. Nw. Airlines, Inc.No.
209CVv02317BBDDKYV, 2010 WL 11598163, at *4 (W.D. Tenn. Mar. 16, 2010) (citing Fed. R.
Civ. P. 33(b) Advisory Camittee Note (1970)).

In the present matter, the originalscbvery deadline ex@d on July 30, 2019, and
therefore, the Court firgit unnecessary to defer responsaglanger. The Court has reviewed
Defendant’s responses to the Interrogatories,fanthe reasons set forth below, the Court finds
that Defendant has not provided sufficient atianswers to several Interrogatories.

Specifically, the Cou©RDERS Defendant to supplement rssponses ttmterrogatory
Nos. 1-7, 11-17 because the resporsegain little, if any, factsFor instance, Defendant points
to Interrogatory Nos. 4 and 5 in support of its angat that it set forth facts in its responses. In

response to these interrogatories, Defendant dtae®laintiff's work lacks sufficient creativity
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and originality to constitute copightable material. This respangloes not set forth any facts as
to why such work lacks creativity or originalitipefendant continues in its response that Plaintiff
consented to the uncontrolled use of such wdrk others, but Defendant does not provide any
facts as to the identity of “others.” Simikarlwith regard to the unfair competition and false
designation claims in Plaintiff's QGaplaint, Defendant responds tlex states use Plaintiff's terms
but Defendant only lists ®egia and South CarolirfaThese are a few examples of the missing
facts from Defendant’s response.

With respect to Interrogatory Nos. 12da 13, Defendant incorporates “specifically
including,but not limited tg’ facts set forth in specific paragnas of its Answer and Counterclaim,
and in response to Interrogatory Nos. 14, 15, Bhdefendant incorporatéise facts alleged in
its Answer and Counterclaim. {8. 38-2] (Emphasis added). Tlpisctice is impermissibleSee
Atlanta Coca-Cola Bottling Co. v. Transamerica Ins.,@&i. F.R.D. 115, 120 (N.D. Ga. 1972)
(“Defendant is correct in statintbat incorporation by ference of the allegatis of a pleading is
not a responsive and sufficientsarer to an interrogatory.”$ee also Ntakirimana v. CHS/Cmty.
Health Sys., IncNo. CV L-09-114, 2011 WL 13135608, at {3.D. Tex. June 28, 2011) (stating
that “qualifiers, such as the ‘include, but ar¢ Imaited to’ used by Plaintiffs, render interrogatory
answers vague, evasive and inctetgd and noting that “other distt courts addressing the issue
have specifically held that answers to intertogas should not refer to pleadings or other
documents”).

With respect to Interrogatomyos. 8-10, and 18-19, Defendalttes provide some facts in

response to these InterrogatoriBecause the Court is not aware“all the facts” in this case,

2 Defendant lists ten statasad Washington, D.C., in resp@® Interrogatory No. 18, but
Rule 33 requires that each interrogatbeyanswered separately. [Doc. 38-2].
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however, DefendarBHALL supplement these interrogatories if there are additional facts it has
uncovered throughout discayein this case.SeeFed. R. Civ. P. 26(e)(1) (explaining a parties’
duty to supplement). Accordingly, Plaintiff's request is well taken in part, and the@RIMERS
Defendant to supplement its responseth&above Interrogaties on or beforé&November 25,
20109.

2. Defendant’s Damages Information

In the Court's May Order, the undersignectlded to order Defedant to provide its
QuickBooks in “.QBW” format because Defard represented that such a production would
include active links to its financial institution aceds. [Doc. 89 at 20]. Further, Defendant stated
that it produced detailed summaries of its assessment revenues from its business dealings in
multiple states and that it would produce sumnsapfecost information once such summaries had
been created.Id.]. The Court directed Plaintiff to resiv such discovery upaeceipt, and if it
was unsatisfied, to contact the Court for a hearing. [Doc. 89 at 20].

In the instant matter, Plaintiff states thatis unsatisfied for a multiple of reasons.
Specifically, Plaintiff argues th@efendant did not produce castmmaries and that Defendant’s
revenue summaries are incomplete. Plaintifited that there are sdirepancies between the
invoices produced and the revenue summariedtbfgndant prepared and that multiple invoices
were not included. Plaintiff proposed thatf®wsdant provide a copy of its QuickBooks with
passwords and account information redactedthéhearing, Defendantared that the Court did
not order it to produceuch summaries, although its intemtiwas to create such summaries.
Defendant stated that it ran into personnel issues, but it was working on producing the cost

summaries.



As an initial matter, theeason that the Court did notder Defendant to produce cost
summaries is because Defendant represeaatdk Court that it intended to do sBee[Doc. 84]
(Defendant’s response to Plaffii emergency motion, stating thdefense counsel indicated in
an email to Plaintiff “that it would produce suraries of cost information once those summaries
had been created” and arguing that Plaintiff ‘feeeived, or will receive shortly,” from Defendant
“all information regarding [Defendant’s] finances tl&televant to this case.”). Thus, based on
this representation, the Court did not find an ovdes necessary. Plaintiff has shown that it needs
completed financial information fromefendant. Accordingly, the CoRDERS Defendant to
provide Plaintiff with its QuickBooks on or befoMovember 25, 2019in a format that allows
for appropriate redactions. Defendant mayart any passwords and account information and
make appropriate designations pursuarhé&Protective Order in this case.

3. Defendant’'s Supplemental Responses tBlaintiff’'s Additional Request for
Production and Interrogatories

By way of background, the instant disputesre the subject of Plaintiffs emergency
motion, which was filed after the March hearing butipto the Court enteringn order. Plaintiff's
emergency motion requested that the Court rofbefendant to suppleme its responses to
Plaintiff's second set of interrogaies and second and third reqtsefor production of documents.
The Court ordered Defendant to supplementeisponses to the second set of document requests
and if responsive documents had already lpgeduced, to provide the bates-stamped number of
the document. The Court also directed Defendardomply with Rule 34(b)(2)(C) by stating
whether any documents were witlthbased on objections. Th@@t issued a similar direction
with respect to the third requests for productiod@tuments but declined to order Defendant to

provide its Quickbooks in a certainrfoat, which contained active links its financial institution.



Finally, with respect to the Interrogatories, @eurt ordered Defendant specify the records to
be reviewed but limited such discovery to South Carolina.

At the July hearing, Plairti specifically raised issuewith Defendant’s response to
Interrogatory No. 20, which provides: “State sgpely, by year and entity, the amount of money
[Defendant] has invoiced to each entity to wHidkfendant] has sold its assessments since 2012.”
Plaintiff argued that it reviewed 250 documents Befiendant produced in response to this request
and that such a review was a waste of its tinge that Defendant includetbcuments that were
created before 2012n response, Defendant stated thdiniited its responsé South Carolina,
to which it had sold assessments since 2012. Defiestites that the interrogatory does not seek
documents only after 2012 and that the “2012” limitatiefers to entitiesral not to invoices.

With respect to the instant dispute, Plaintiff states that in response to the discovery requests,
Defendant attached spreadsheets of over fooysdind bates numbers resulting from Defendant’s
proposed search parameters that Defendantridedcas “most likely” to include responsive
information. Plaintiff states #t Defendant did not review the documents for responsiveness prior
to producing the spreadsheets. Plaintiff also reiguthat the Court amend its previous order to
include additional states because, after tbarCs May Order was filed, it filed an Amended
Complaint. At the hearing, Defendant argued thet permitted to produce business records in
response to interrogatories under Rule 33 anditltdiose to do. Defendant stated it provided
Plaintiff a spreadsheet with the search tetimas were utilized for the documents.

As an initial matter, the Court notes thathuse Plaintiff’s motion to amend was granted,
information related to Florida, West Virga Arizona, and Kentucky is now relevant, and

therefore, the CouRANTS Plaintiff’'s request for discoverss it relates to these states.



As explained in the Court’s May Order, pasthave the option to produce business records

in response to interrogatories: Specifically, Rule 33(d) provides as follows:

(d) Option to Produce Business Recorddf the answer to an

interrogatory may be determined by examining, auditing, compiling,

abstracting, or summarizing a pest business records (including

electronically stored information), and if the burden of deriving or

ascertaining the answer will beibstantially the same for either

party, the responding party may answer by:

(1) specifying the records that must reviewed, in sufficient detalil

to enable the interrogating party to locate and identify them as

readily as the respondj party could; and

(2) giving the interrogating party a reasonable opportunity to

examine and audit the records and to make copies, compilations,

abstracts, or summaries.
Fed. R. Civ. P. 33. Defendantsponded by specifying records by bates number. This is
permissible under the Rule. The issue with Defensl@asponses is thatdi state, “In order to
identify the business records previously produced to ACT &nat most likelyto contain
information responsive to this interrogatory, the documents produced by Defendant were searched
using the following search terms . . .” [Doc. 113-3]he documents are either responsive or not.
Stating that the documents “most likely” conte@sponsive information is not acceptable, and the
CourtORDERS Defendant to supplement and/or amend its responses.

Further, with respect to Interrogatory Naf), there appears to be some misunderstanding

as to what Plaintiff requested. Givelaintiff's clarification, the CourODRDERS Defendant to

respond in accordance with Plaintiff’s clarification. DefendsdALL produce its supplemental

responses on or befoNovember 25, 2019.



B. Defendant’s Motion to Compel [Doc. 135]

In Defendant’s Motion, it seeks an order cattipg Plaintiff to provide full and complete
responses to its First Set of Rests for Production. Defendant states that certain responses,
including, but not limited the resnses to Requests NIB, 67, 87, and 185, inzhte that Plaintiff
would produce responsive, non-prigjex documents located after agenable search. Defendant
argues that Plaintiff lsanot produced communications respoediv these requests. Defendant
states that Plaintiff has taken the position iha not obligated to produce responsive emails
absent an agreement between the parties as patameters such as the custodians, dates ranges,
and search terms for the emails sought. Deferstates that Plaintifallso improperly suggests
that the parties should be limited to twenty sedechns per custodian. Defendant states that on
July 8, 2019, three weeksigrto the close of diswvery, it provided Plaintiffvith a list of search
terms, but Plaintiff refused to produce anyommation, stating thabDefendant’s request was
untimely.

In Response [Doc. 159], Plaiffitstates that Defendant’s Mion should be denied for four
reasons. First, Plaintiff statéisat Defendant’'s motion has ay been adjudicated, and it was
denied. Second, Plaintiff argues that Defendahhdt conduct a meet andrder. Third, Plaintiff
states that the motion is untimely. Finally, Btdf argues that the Main violates Local Rule
37.2 because it does not provide a verbatim recitation of each document tieguisssubject of
the dispute. Despite Plaintiffsguments, it states that it “is the process of running the search
terms.” [Doc. 159 at 6].

In its Reply [Doc. 162], Defendant argues titiet Court denied its previous motion as moot
based on Plaintiff's representatiomtlit was producing document®efendant states that Plaintiff

never produced that responsivergounications/emails that are thigbject of the present motion.
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Defendant disputes Plaintiff' sssement that Defendant did notet and confer. Defendant argues
that Plaintiff claims that it is in the procestrunning the search teanyet Defendant has not
received responsive conumications and emails. Defendant argues that Plaintiff's reliance on
Local Rule 37.2 is inequitable. Defendant expdathat Plaintiff is “attempting to avoid its
obligation to respond to specific requests by relying upon its stated position in the Discovery Plan
of the Parties for producing conumications and emails while simultaneously attempting to thwart
[Defendant’s] attempt to compel production ofrgaunications and emails by, in essence, arguing
that [Defendant’s] motion fails to give [Plaintiff] and the Court notice as to which Requests for
Production are at issue[Doc. 162 at 2-3].
By way of background, in the May Order, the Court noted as follows:

In Plaintiff's Second Status Repoittasserts that since the hearing

“it produced 800 additional documents-the vast majority of which

relate to the ‘creation, developmeand ownership’ of Plaintiff's

works of authorship.” [Doc. 66 at 1]. In addition, in response to

Defendant’s Motion to Strike, Plaiff again asserted, “The issues

in [Defendant’s] motion are resolved and [Defendant] makes no

argument to the contrary in its response to the Status Reports. The

Court should deny [Defendant’shotion to compel as moot.

Defendant did not file a reply bfieAccordingly, it appears to the

Court that Plaintiff has producetie information that Defendant

sought, and therefore,d@iMotion to Compelpoc. 39 is DENIED

AS MOOT.
[Doc. 89 at 23].

As mentioned above, Plaintiffgues that Defendant did noest and confer. It appears

that the parties have discussed this discose via email communicans. Although the Court

encouraged the parties to conduct telephone alabwonferences, the undersigned did not order

it. See[Doc. 89] (observing that theabk-and-forth letters and emads not seem to be helpful

11



and “encourage[ing] the péss to call one another atilize video conferencing’y. Plaintiff also
argues that Defendant violatédcal Rule 37.2, which providehat discovery motions shall
include verbatim recitation of eadiscovery request and respongbject of the motion or a copy
of the actual discovery documetitat is the subject of theotion. E.D. Tenn. L.R. 37.2.
Defendant filed the discoveryiasue and Plaintiff's responsemereto. [Doc. 135-1 and Doc. 135-
2]. In its Motion, Defendant listed the discoveeguests that seekrmomunications. [Doc. 135
at 2]. Accordingly, the Court findBlaintiff's argumerd not well taken.

The Court has considered the parties’ remaining arguments, and theGRIDERS
Plaintiff to produce only the discovery that it fzgeed to produce as shown in the parties’ chart
in [Doc. 159-10 at 4].See alsdDoc. 159 at 6] (“ACT is in th process of running the search
terms.”). First, in response to a number of oh&ry requests, Plaintiff stated that it will produce
documents. [Doc. 135-2]. In addition, the parti@ve been working on search parameters and
have come to some agreemeriBoc. 159-10 at 4]. Given Plaintif original respose that it will
produce documents, the Court fintlappropriate for Plaintifto produce such documents.

The Court will not, however, require Plaintiffion any additional searches. As mentioned
above, the Court denied Defendamtistion to compel this discovebgecause Plaintiff represented
to the Court, and Defendant did not respond, Brefendant’s motion wasioot. Defendant did
not bring this issue to the Court’s attentiomtil July 30, 2019, the deadline for discovery. The

parties’ chart shows a number of disagreeméné., relevancy and oswoad) regarding the

3 The Court notes that Defendant’'s email Higiits the problems the parties create with
respect to the telephonimeet and confersSee suprgage 2. For instance, Defendant’s email,
dated July 30, 2019, at 10:00 a.m., requests aaneletonfer that sameylat 1:30 and 3:30 p.m.
[Doc. 135-5 at 2]. Defendant®lotion was filed at 4:38 p.non July 30, 2019, claiming that
Plaintiff “did not respond to Defendant’s request to meet and confer prior to the filing of this
motion.” [Doc. 135 at 4].
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proposed search terms. The Qaloes not have sufficient information to rule on such objections
and declines to do so without any briefin§ee Hendricks v. HazzarNo. 2:11-cv-399, 2013
WL 4052873, at *3 (S.D. Ohio dg. 12, 2013) (“The proponent of

a motion to compel discovery bears the initialdan of proving that the information sought is
relevant.”) (quotingO'Malley v. NaphCare Inc.311 F.R.D. 461, 463 (S.D. Ohio 2015).
Accordingly, Defendant’s Motion to CompeDpc. 135 is GRANTED IN PART. Plaintiff
SHALL produce the above discovery on or befdovember 25, 2019.

C. Defendant’s Motion to Compel De-Designation [Doc. 158]

Defendant requests that Pldfintde-designate the Expert Report of David Nolte and the
Amended Expert Report of David Nolte (colleetiy, “Expert Reports”). Defendant states that
Plaintiff designated the Expert Rarts as “Highly Confidential/filorneys’ Eyes Only” (“AEQ”),
meaning that defense counsel cardiscuss the findings of the Exp&eports or the information
relied upon in the Expert ReportstivDefendant. Defendant stateatth is entitledto review the
Expert Reports to determine whether the rinfation relied upon by Nolte is true and accurate,
particularly because Plaintiff exggsed in open court that Nolte lests that Defendant’s financial
information is faulty and incomplete. Defemdasserts that Plaifits AEO designation has
created an unfair contest where Defendant isefito blindly defend agast Plaintiff's alleged
claims and is prohibited from caming with its attorney on theundamental issue of damages.
Defendant states that as a i@l matter, it is irpossible to imagine hoWolte’s testimony can
be received at trial if thExpert Reports are AEO.

Further, Defendant states that the majoatythe information riied upon by Nolte in
reaching his damages calculation is Defendaotis financial information—information that

Plaintiff has no privacy interest. The remaining information lied upon by Nolte in his Expert
13



Reports includes Plaintiff's profisnd revenues, which Plaintiff cre$o put at issue. Defendant
asserts that when a plaintiff chooses to placewn protected information at issue when pursuing
claims against a defendant, the plaintiff mhetar the consequences it actions, including
disclosing its protected information to the defendant, even where the defendant is a competitor.

Plaintiff responds [Doc. 171] that disclosusé its financial infemation would create
substantial risk of serious harm that cannot\mded by less restrictive raps. Plaintiff states
that Defendant agreed to work with a redactadioa of the Expert Reports, and Plaintiff invited
Defendant to provide a redacted rep@efendant did not do so. Riéff states that it will provide
redacted Expert Reports by the finstek of September. Plaintiff states that it will be harmed by
downgrading the confidentiality designation because Defendant is a competitor and has admitted
to copying Plaintiff's work produdb obtain a contraatith Plaintiff's formercustomer. Plaintiff
states that in an effort to vie for the UBo Carolina contract, Dendant presented false
gualifications to provide the career ready test that South Carolina asked for in a Request for a
Proposal. Plaintiff explains th&tefendant Chasteen reportee $tad a Ph.D., when she in fact
does not. Plaintiff argues thatparty’s cost and profit inforrtian is routinely held as AEO,
especially in matters between competitors. Hfhistates that the information at issue is its
pricing, cost, and profit margins and that the harmpermitting Defendant to see this information
outweighs the importance of disclosure.

Defendant filed a Reply [Doc. 20Zrguing that its interest @xamining the evidence that
will be used against it to establish damages fawveigihs Plaintiff's desire to keep its financial
information confidential, which is addressed bg ®rotective Order in place. Defendant states
that Plaintiff cannot claim that it suffered moswy damages as a result of Defendant’s conduct

and simultaneously refuse to show Defendant ltowalculated its alleged damages or what
14



evidence it intends to use to support them. Deferstatds that it did not agree to redactions but
offered redactions as an option and told PIditii&t if such proved unsatisfactory, the parties
would need to address the issue.
As the parties already noted, a Protective Order was entered in this matter. The Protective
Order provides, in relevant part:
“Confidential” designation shallmean that the document is
comprised of confidential rese&rcdevelopment, financial, or
commercial information which is not publicly known and is of
technical or commercial advantagp its possessor, in accordance
with Fed. R. Civ. P. 26§¢1)(G) and (b); and
“Highly Confidential/Attorneys’ Egs Only” designation shall mean
that the document is comprisedtcdde secrets or other extremely
sensitive and confidential reselaydevelopment, financial or other
commercial information, the disdare of which would create a
substantial risk of serious harmat could not bevoided by less
restrictive means.

[Doc. 34 at 2]. Information designated as AEOyrba disclosed to attorneys, experts, and the

Court. [d.at ¥ 12].

“An AEO designation is the most restriaiypossible protective order, as it confines
dissemination of discovery materials only tbhe opposing party's attorneys and other
consultants/experts specified in the agreemdpefin, LLC v. Prosper Bus. Dev. Conldq. 2:10-
CV-0993, 2012 WL 5948363, at *4 (S.D. Ohio N@&8, 2012) (other quotations omitted). “In
general, courts utlize “attorneys'eymdy” protective orders when especially
sensitive information is at issue or the mf@tion is to be provided to a competitoMVestbrook

v. Charlie Sciara & Son Produce C&Np. 07-2657 MA/P, 2008 WL 839745, at *4 (W.D. Tenn.

Mar. 27, 2008)aff'd, No. 07-2657, 2008 WL 11417501 (W.D.nrre Dec. 9, 2008). The party
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that designated the documents as AEO has the mofdghowing that suctiesignation is proper.
Penn, LLC2012 WL 5946363, at *4.

In establishing that the desidiwa is proper, the party “mustescribe the alleged harm it
will suffer from any disclosure with a particular and specific demonstration of fact, as
distinguished from stereotypeshd conclusory statementsld. (internal quotation omittedyee
alsoK & M Int'l, Inc. v. NDY Toy, L.L.CNo. 1:13CV771, 2015 WLZD969, at *4 (N.D. Ohio
Feb. 9, 2015) (“[M]any courts have required a party seeking [the AEQjrdegin to describe the
alleged harm it will suffer from any disclosure with a “particular and specific demonstration of
fact, as distinguished from stereotyped and ca@urjustatements.”). “In the business context,
such a showing requires specific demonstratimintact, supported wherpossible by affidavits
and concrete examplesld. (quotations omitted). Further, “tleeurt must balance the difficulties
imposed upon [a party] against the need togmtahformation from abuse by competitordJ'S.
ex rel. Daugherty v. Bostwick Labblg. 1:08-CV-354, 2013 WL 327035&t *2 (S.D. Ohio June
26, 2013) (other quotations omitted).

First, Defendant argues thBRtaintiff has taken the positiothat Defendant’s financial
information contained in the Expd&eports is incomplete. Defendant states that it needs to review
such information and that Plaintiff has noivacy interest in Defedant’'s own financial
information. The Court agrees that Defendanaty review its own financial informationSee
[Doc. 34 at T 7] (discussing when AEQdmmation may be disclosed to others).

With respect to Defendant’s request to @signate Plaintiff’'s fiancial information, the
Court finds this request well take Plaintiff has filed the Deatation of Steve Schuring [Doc.

171-6], its Vice President of Fine@ & Accounting. Schuring statdsat Defendant is Plaintiff's
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competitor and that Plaintiff believes that Defant stole work product and sold it at cheaper
prices to Plaintiff’'s customersld] at § 2]. Schuring states as follows:

3. | reviewed page 9 of Mr. Nte’s report and the quoted and
referenced document bearing Bates No. ACT000003206,
designated “Highly Confidential tforneys’ Eyes Only” Under the
Protective Order. This docuntercontains Plantiff's highly
confidential and sensitive financial information. It includes
Plaintiff's confidential pricing information relating to price
proposals submitted by Plaintiff toelState of South Carolina in
response to its Request for Propos&@his information maintained

by Plaintiff as confidential. It is extremely sensitive and
competitive, and if disclosed to Defendant it would put Plaintiff at a
competitive disadvantage and at substantial risk of serious harm that
could not be avoided by less restrictive means, because it would
allow Defendant to use this information to continue to undercut
Plaintiff's prices.

4. | reviewed pages 10-11 and 20<#3Vir. Nolte’s report and the
guoted referenced document bearing Bates No. ACT0024654, and
designated “Highly Confidentigttorneys’ Eyes Only” under the
Protective Order. This information by Plaintiff is confidential. It
contains Plaintiff's highly confidential and sensitive financial
information. It contains Plairifis metrics relating to Plaintiff's
review, costs and expenses, an@rafing income for Plaintiff's
program 40 WorkKeys Assessments. This information is extremely
sensitive and competitive, and itdlosed to Defendant it would put
Plaintiff at a competitive disadvantage and at substantial risk of
serious harm that could not la&oided by less restrictive means
because it would allow Defendant to use this information to unfairly
compete with Plaintiff and continde undercut Plainff’s prices.

Plaintiff has not establishdtiat its financial informatioms appropriately designated per
the terms of the partiesigreed upon Protective OrdeiThe above Declatian reiterates the
parties’ definition of AEO in the Protective @ar and makes the conclusionary statement that
disclosing such information will cause Plaintiff competitive haBagDoc. 34 at 19] (stating that
such information “shall be usewshly for purposes of this suit”).Further, the Court has balanced

the difficulties imposed upon Defendant against #edrto protect such information and finds that
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Defendant needs such information to adequately prepare its defense in this case. Accordingly,
Defendant’s request is well taken.
. CONCLUSION
Accordingly, for the reasons explained abave, CourtGRANTS IN PART Plaintiff's
Motion to CompelDoc. 113 andGRANTS IN PART Defendant’s Motion to Compel Discovery
[Doc. 133, andGRANTS Defendant’s Motion to Compel De-Designati@of. 157.
IT IS SO ORDERED.

ENTER:

(o ﬁé«»\'”‘

‘UniebStatesvlagistrateiutige
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