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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE
HARVEY THOMAS and SHARON THOMAS, )
Raintiffs,

V. N0.3:18-CV-269-TAV-DCP

N N N N

WYNDHAM WORLDWID E OPERATIONS, )
INC., etal., )
)
)

Defendants.

MEMORANDUM AND ORDER

This case is before the undersigned purst@m8 U.S.C. § 636, the Rules of this Court,
and Standing Order 13-02.

Now before the Court is Defendants’ ttmn for Discovery Sanctions [Doc. 2b]Plaintiffs
filed a Response [Doc. 22], and fBedants filed a Reply [Doc. 25]The Motion is ripe for
adjudication.

By way of background, Defendantrequest for sanctions rédgs to Plaintiffs’ Initial
Disclosures, wherein Plaintiffs identified appmately 340 individuals who are likely to have
discoverable information. These individuals, all represented by Hkiobunsel, are included
in a tolling list—a list of indviduals whose claims have been tolled pursuant to an agreement by

the parties. In Plaintiffs’ Initial Disclosurethey identified, “Everyperson on the tolling list

1 The Court notes that similar motions wéited in eleven dter cases, includingllen v.
Wyndham, et al.No. 3:18-CV-259;Amos v. Wyndham, et alNo. 3:18-CV-260;Atkins v.
Wyndham, et glNo. 3:18-cv-261Bauer v. Wyndham, et aB:18-CV-262Fray v. Wyndham, et
al., 3:18-CV-263;Fulcher v. Wyndham, et aNo. 3:18-CV-264Helmly v. Wyndham, et aNo.
3:18-CV-266;Miles v. Wyndham, et alNo. 3:18-CV-267Schnarr v. Wyndham, et aNo. 3:18-
CV-268; Willson v. WyndhamNo. 3:18-CV-270; an@Vilson v. Wyndham, et aNo. 3:18-CV-
271.
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between our attorneys and Wyndhastating that such persons “have knowledge of the common
scheme and the tactics, misrepresentations, and lies told by sales agents to get people to buy and
upgrade.” Defendants request samudi for Plaintiffs’ inclusion othe tolling list in their Initial
Disclosures. Accordingly, for the reasonsrenfully explained below, the Court hereD¥ENIES
Defendants’ MotionDoc. 20].
l. POSITIONS OF THE PARTIES

Defendants move for sanctions against Rlénpursuant to Federal Rules of Civil
Procedure 26 and 37. Defendants state thaeifCburt declines to award sanctions pursuant to
Rules 26 or 37, they request that thourt utilize its inherent autrity to sanction Plaintiffs.

For grounds, Defendants state thatSeptember 11, 2018, Plaintiffs served them with their
Initial Disclosures, naming approximatel$40 individuals as “witesses likely to have
discoverable information.” Defendants assert that they served notices of deposition and issued
subpoenas upon many of the individuals who wereiiiksh Defendants statthat they incurred
substantial costs relatgo the preparation and servicetbé numerous notices and subpoenas,
including attorney’s fees. The subpoenas w&sadd in twelve casesmubing in this Court, two
cases pending in the United Stalastrict Court for the Middle BGitrict of Tennessee, and three
cases pending in the Chancery GairSevier County, Tennessee.

Defendants submit that the subpoenas were issued and depositions were noticed for many
witnesses and that the subpoenas were in the lodutlds process server bldd not been served
when Plaintiffs belatedly amended their InitialsBlosures. Defendants argue that in Plaintiffs’
amended Initial Disclosures, they continued to list a broad identification of potential witnesses,
such as “any person identified in any depositamswer to an interrogatory, or document produced

in this action,” and Plaintiffs reserved “the right to amend the[ir] disclosures to add additional



witnesses.” Defendants state that they askathtitfs to confirm that they would not call as
witnesses any person listed on tbing agreement who is notrahdy a plaintiff in a lawsuit
against Defendants. Plaintiffs replied that they “do not and will not include persons on the Tolling
Lists who have not filed suit as of this datethasy have no pertinent or discoverable information
in the above-referenced cases anlil not be called as wmesses in the triaf these actions.”
Defendants state that based on these affirmaépeesentations, they agreed to withdraw the
subpoenas.

Defendants argue that they are entitled to their attorney’s fees and costs pursuant to Rules
26(0)(3) and 37(c)Defendants submit that Plaintiffs’ overlbidentification of witnesses likely
to havediscoverable information was intended to Bar®efendants and needlessly increase the
cost oflitigation by forcing them to incur costs assded with investigating these witnesses and
determining the nature and extent of their knowledge, if ddgfendants argue that in reliance
upon Plaintiffs’signed disclosures, Defendants incurreldssantial attorney’s fees and expenses
to prepare anderve notices of deposition and subpoenas. Defendants subnthiethotal fees
and expenses incurred in issuing 106 subpaderseenteen cases is $40,098.65, which represents
a “per subpoena” expense of $378228.

Defendants also contend that sanctions areawted under Rule 37(c) because Plaintiffs
did not timely supplement theiritral Disclosures upon learning inr®@ material respect that the
disclosures were incomplete or incorrect. Finally, Defendants request that the Court issue
sanctions under its inherent autibgrstating that they relied dPlaintiffs’ Initial Disclosures and

have incurred substantial cedtased on their reliance.

2 The undersigned notes thattime twelve cases pending befdahis Court, Defendants
have sought various amounts, which, as Defesdaate explained, represent a “per subpoena”
expense.



Plaintiffs respond that in their Complaititey allege that Defelants created a common
scheme and practice to misrepresent materiad tawd/or made omissions to timeshare purchasers
and current owners. Pldifis state that in their Initial Disckures, they included the tolling list,
identifying every client of Plaitiffs’ counsel, which was compilewhen plaintiffs began filing
lawsuits against Defendants. Plaintiffs statd tbefendants did not watite negative publicity,
so they asked Plaintiffs’ coundel stop filing lawsuits, and Defenais agreed to toll the statute
of limitations for such individuals. Plaintiffs stateat after they served their Initial Disclosures,
Defendants randomly picked five to seven individuan the tolling list to depose in each case
where Plaintiffs’ counsel hadJsuits pending. Plaintiffs ate that Defendants noticed 106
depositions, spanning six (6) months withlesist two months booked on almost every single
business day. Plaintiffs state that some efitidividuals were subpoaad more than one hundred
(100) miles away from their home.

Plaintiffs submit that Defendants includedcaver letter with the subpoenas, wherein
Defendants acknowledged that th&bpoenaed witnesses do not have relevant information. In
response to this cover letter, RiiEifs told Defendants that they deem it appropriate to remove
these individuals named in the subpoenas frondigevery disclosures arlat Plaintiffs would
not call such individuals at trial. Plaintiffsage that the parties also conferred via telephone on
October 4, 2018, wherein Plaintiffs told Defendants that none of thessga@amed on the tolling
list would be called at trial and that the distlees would be revised accordingly. Subsequently,
Plaintiffs amended their Initial Disclosures. Plaintiffs state that despite serving their amended
disclosures, Defendants continued to servggebas. Plaintiffs asked Defendants why they
continued to set depositions antkelatold Defendants that Plaiifié’ counsel had conflicts with

the deposition dates. Plaintiffs state that eghbently, Defendants sent a letter stating that



Plaintiffs’ retractions and revisions weret good enough because they contained catch-all
provisions. After additional teers were exchanged, Defendamtsposed using certain language
in the Initial Disclosures, which Plaintiffs adopted.

Plaintiffs argue that DefendatMotion should be denied.Plaintiffs state that in
Defendants’ cover letter, Defentta acknowledge that they wen®t aware ofany relevant
information that the subpoenaed witnesses pgsske Plaintiffs statéhat Defendants never
participated in a meet and confer to discussEnffs’ Rule 26 disclostes and that Plaintiffs
amended their Initial Disclosure®laintiffs argue that the subposnaere sent to current clients
of their attorneys and that Defendants are parmitted to address these individuals without
consultation from Plaintiffs’ counsel. Furtheralptiffs state that had Defendants consulted with
Plaintiffs’ counsel, an agreement to produce tite@gs may have been reached. Plaintiffs state
that Defendants’ request for felssunsupported and that it dosst comply withTennessee law.
Further, Plaintiffs maintain that they timesupplemented their Initial Disclosures. Finally,
Plaintiffs state that DefendantMotion should be denied dkere was no good-faith conferral
regarding this issue.

Defendants filed a Reply, arguitigat they are entitled to seek discovery from witnesses
identified by Plaintiffs. Furthre Defendants assert that thaye entitled to recover expenses
incurred for preparing and serving thebpoenas and notices of depositions.

[I. ANALYSIS

The Court has considered the parties’ filings in this matter, and for the reasons further
explained below, the Court finds the Motidddc. 20] not well taken, and it iIPENIED.

Given that the parties’ disputelates to Plaintiffs’ Initial Disclosures, the Court will begin

with Rule 26(a)(1). Specifically, Rule 2¢(&) provides, in pertinent part, as follows:



(2) Initial Disclosure.
(A) In General Except as exempted by Rule 26(a)(1)(B) or as
otherwise stipulated or ordereby the court, a party must,
without awaiting a discovery geest, provide to the other
parties:
(1) the name and, if known, the adds and telephone number of
each individual likely to have discoverable information--along
with the subjects of that inforation--that the disclosing party
may use to support its claims or defenses, unless the use would
be solely for impeachment.

In the instant matter, Plaintiffs serveeithinitial Disclosures on September 11, 2018. As
stated above, in their itral Disclosures, Plaintiffs identdéd, “Every person on the tolling list
between our attorneys and Wyndhdney have knowledge of theroonon scheme and the tactics,
misrepresentations, and lies told by sales agenget people to buy and upgrade.” On or about
September 27-28, 2018, Defendantst g&laintiffs’ counsel 106 subpoenas duces tecum, along
with notices of depositions for individuals that were included on the tolling list. According to
Plaintiffs, some depositions were $er the same day but in differecities, while others were set
for consecutive days in different cities.

In a letter to Plaintiffs’ counsel dated September 27, 2018, defense counsel explained,
“While Defendants are not aware that these imdigls have any relevant information related to
this lawsuit, as a consequenot Plaintiffs’ response, Defendts need further discovery to
determine what, if any, information that thegénesses may possess.” Subsequently, on October
2, 2018, Plaintiffs’ counsel emailed defense courstating that they regiwed his cover letter,
stating that such individuals dwt have relevant informationpd that upon reflection, Plaintiffs’

counsel deems it appropriate to remove the iddiais from the disclosure and will not call such

individuals at trial.



The parties discussed the matter on Oatahe2018, via telephone. Plaintiffs’ counsel
followed up with an email to defense counseltio& same day. Plaintiffs’ counsel attached the
First Revised Rule 26 Disclosgreand stated that they “presume[d] this will now moot the
subpoenas in [sic] sent out in this case. Pleassadwlaintiffs’ counsel noted that the witnesses
listed in the First Revised Rule 26 Disclosures “all have purchases in Tennessee, or worked in the
Sevierville, Tennessee Sales centers. Their knowleflgsues in this case is far more relevant
than anyone on the subpoenas.”the First Revised Rule 26 Disclosures, Plaintiffs deleted the
following sentence: “Every person on the tdililist between our attorneys and Wyndham, they
have knowledge of the common scheme and the $actisrepresentationand lies told by sales
agents to get people to buy and upgrade.”

According to Plaintiffs, after Defendants res the First Revised Rule 26 Disclosures,
Defendants continued to serve the subpoenrasa letter dated October 15, 2018, to defense
counsel, Plaintiffs’ counsel stat that they were “perplexems to why you would insist upon
proceeding with depositions under these circumstan¢taihtiffs’ counsel stated that Defendants
had acknowledged that the witnesses “have no relevant informationdddition, Plaintiffs’
counsel asked that defense counsel prompththigereturn of service of any subpoena because
they were not sure “which depositions are currently in play.” Plaintiffs algmbgections to the
production of documents on the same day.

On the following day, on October 16, 2018, Piifisi counsel notified defense counsel
regarding conflicts they haditln the scheduled deposition®efense counsel responded on the
same day, stating that Plaintiffs representeat #ach withess had discoverable information.
Defense counsel complained that the “amerdiedosures and interrogatory responses employ

catch-all provisions that leawpen the possibility #t you will change your mind, again, and later



seek to include these individuals as wisess” Defense counsel continued, “Absent an
unequivocal revision of the imm@gatory responses and disclosures stating that none of the
subpoenaed witnesses (or any ofdtieer owners that you represent hate not as this date filed
suits on behalf of) have discaable information relevant tthese cases, Defendants intend to
move forward with the depositions.”

Plaintiffs’ counsel sent defense counsal email the same day, October 16, 2018,
explaining that they do not understand the caltlphrase that defense counsel is referring.
Plaintiffs’ counsel explained thatwas their “intent to expressahthey would not be calling any
of the subpoenaed individuals, or for that maties; of our other current owners, other than the
ones expressly listed in the reed Rule 26 disclosures, andearded response to Interrogatory
#3.” Plaintiffs’ counsel continued that Defendapbinted out that such “individuals do not have
relevant information in these cases” and thatrfifés have reconsidered their position “based on
Defendants’ acknowledgment of tHact.” Plaintiffs’ counselnvited defense counsel to suggest
any edits to the First Revised [RW26 Disclosures that he believed was necessary to make that
position more clear.

On October 19, 2018, defense counsel respbriiat in the First Revised Rule 26
Disclosures, Plaintiffs had resen/the right to amend the disclossi to add additional withesses
and that they also included “any person identified in a deposition, answer to interrogatory or
document produced in this action.” Defense couatss complained thalaintiffs identified
“any and all witnesses, lay and expert, subsetyuetentified in this action.” Defense counsel
stated that “[a]ny or &bf those provisions would enablewyto add the subpoenaed witnesses to
your disclosures after the Defendants agree goftiie scheduled depositions.” Defense counsel

stated that Defendants need responses “affirelgtistating, in an unqliied manner, that the



persons on the Tolling List who have not filed suibBthis date have no pertinent or discoverable
information and will not be called as witnessesiat.tr Defense counsel also explained his intent

to seek recovery for any costs and expenses with respect to the subpoenas. On the same day,
Plaintiffs’ counsel sent a lettéw defense counsel, stating ttia¢y would supplement and use the
language defense counsel specifically reqesby adding, “[Alny peson identified in a
deposition, answer to interrogatory or documeatpced in this action arahy and all witnesses,

lay and expert, subsequently identified in thision do not and will rtanclude persons on the

Tolling Lists who have not filed suit as of thdate, as they have norpigent or discoverable
information in the above-referencedses and will not be calledag&nesses in th&ial of these

actions.”

Based on the above, Defendants seek sarxctimder Rule 26(g)(3), Rule 37(c), or
pursuant to the Court’s inharepower to impose sanctionsThe Court will address these
separately.

A. Rule 26(g)(3)

With respect to their request under Rulg@@), Defendants assert that Plaintiffs’
overbroad identification of witnesses likely bave discoverable information was intended to
harass Defendants and needlessly increase the cost of litigation by forcing them to incur costs
associated with investigating these witnessed determining the nature and extent of their
knowledge, if any. Defendants argue that Pldsmand their attorneysnproperly certified their
disclosures by signing them inolation of Rule 26(g)(1).

Rule 26(g)(1) provides that lksigning a disclosure under RuU26, an attorney or party
certifies that to the best of the person's knowledge, information, and belief formed after a

reasonable inquiry:



(A) with respect to a disclosure, it is complete and correct as of the
time it is made; and

(B) with respect to a discovery recieresponse, or objection, it is:
(i) consistent with these rules and warranted by existing law
or by a nonfrivolous argument for extending, modifying, or
reversing existing law, dor establishing new law;
(if) not interposed for any impper purpose, such as to
harass, cause unnecessary delay, or needlessly increase the
cost of litigation; and
(iii) neither unreasonable nor unduly burdensome or
expensive, considering the needs of the case, prior discovery
in the case, the amount in controversy, and the importance
of the issues at stake in the action.

Further, Rule 26(g)(3) governs sanctions falirfg to comply with Rule 26(g)(1). Rule
26(9)(3) provides as follows:

If a certification violates this rulvithout substantigustification,

the court, on motion or on its own, must impose an appropriate
sanction on the signer, the party whose behalf the signer was
acting, or both. The sanction may include an order to pay the
reasonable expenses, includingoatey's fees, caused by the
violation.

The standard under Rule 26(g)(3) “is teame objective standarthat applies to
determinations under Rule 11.N.T. by & through Nelson v. Children's Hosp. Med. Qtio,
1:13CVv230, 2017 WL 5953118, at *5 (S.Dhio Sept. 27, 2017) (quotin@lga's Kitchen of
Hayward v. Papp108 F.R.D. 695, 703 (E.D. Mich. Dec. 18, 198%prtially rev’d on other
grounds 815 F.2d 79 (6th Cir. 1987). “Sanctions undate 26(g)(3) are natiscretionary if the
district court finds that discovery filing was signed in violation of the rul®tHugh v. Olympia
Entm't, Inc..37 F. App’x 730, 741 (6th Cir. 2002). Further, Rule 26(g)(1) “imposes a duty of

reasonable inquiry as to the contpleess of a discovery disputel).S. ex rel. Scott v. Metro.

Health Corp, No. 1:02-CV-485, 2005 WL 2405961,*dt1 (W.D. Mich. Sept. 29, 2005).
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As an initial matter, Defendants argue thatiftiffs’ overbroad identification of witnesses
was intended to harass Defendants and needlessBase the costs of litigation. Defendants’
argument tracks the language inl&ka6(g)(1)(B). Although no partaised this issue, it is not
clear to the Court that the prowsis of Rule 26(g)(1)(Bapply to initial disclosures, given that
disclosures are specifically referenced in Rulégg8)(A), which requires them to be complete
and correct, but are not reémced in Rule 26(g)(1)(B).In any event, even if Rule 26(g)(1)(B)
were applicable, the Court does not find thatrRiffs have acted with an improper purpose.

Here, Plaintiffs’ Initial Distosures were served on September 11, 2018. In their Initial
Disclosures, under the headintRule 26(a)(1)(A) Witnesses kely to Have Discoverable
Information,” Plaintiffs stated, “Every persamn the tolling list betwen our attorneys and
Wyndham, they have knowledge of the common s&hand the tactics, misrepresentations, and
lies told by sales agents get people to buy dnupgrade.” Plaintiffs>glain that they included
the tolling list in their Initial Disclosures becaum their Amended Complaint, they allege that
Defendants created a common scheme and praotidefraud and misrepresent material facts
and/or made omissions to would-be timeshare @sets and current owners. Plaintiffs state that
in order to prove this scheme, they intendhove how Defendants’ sales agents treated them, and
they intend to call other timeshare owners to testify that they experienced the same
misrepresentations, the same sales tacticshaddhe same unanswered complaints. Plaintiffs
insist that Federal Rule of Evidence 406 allovestitio show proof of Olendants’ routine practice
to demonstrate that Defendants acted in accordaiicsuch practice. Plaintiffs maintain that the

tolling list identified eery person with knowledge of Defendants’ scheme.

3 The Court notes that the term “responselised in Rule 26(g)(1)(B) “includes answers
to interrogatories and to request to admit all asgresponses to production requests.” Fed. R.
Civ. P. 26(g)(1)(B) advisory comittee note to 1980 amendment.

11



Given Plaintiffs’ explanation aso why they included the llong list in their Initial
Disclosures, the Court does not find that theitial Disclosures were served with an improper
purpose. While Plaintiffs’ Initial Disclosures fagar to be overbroad, there is no evidence that
Plaintiffs included the tolling list for an improppurpose or that Plaintiffs’ disclosure warrants
sanctions. Defendants’ complaint is that Pl#imtheedlessly increased the costs by “forcing”
them to serve the subpoenas. As explained in ohetal below, Defendas were not forced to
send the subpoenas—they chose to do so wittamgulting Plaintiffs’ ounsel. Defendants were
not surprised by the tolling list asaiitiffs stated in their Initial Disclosures that such individuals
had knowledge regarding Defendsinfalleged) common schemadapractice. Accordingly, the
Court finds sanctions not wanted under Rule 26(g)(3).

2. Rule 37(c)

Defendants also request attorney’s feesemnses pursuant to Rule 37(c). Defendants
assert that Plaintiffs did not timely supplementithatial Disclosures to remove the identification
of hundreds of potentialitnesses who did not have discov#eainformation. Defendants insist
that Plaintiffs knew at the time of their Initial Dissures that such witnesséid not actually have
discoverable or pertinent information, and #fere, their supplement was untimely under Rule
26(e).

Specifically, Rule 37(c) provides that ti@ourt may order the payment of reasonable
expenses, including attorney’s feésg party fails to provide information or to identify a witness
as required by Rule 26(a) or (e). Rule 26@xuires supplementation to be made “in a timely
manner if the party learns that in some materspeet the disclosure orggonse is incomplete or
incorrect, and if the additional corrective information has notherwise been made known you

the other parties during the discoy@rocess or in writing.”
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The Court finds sanctions under Rule 37(c) umarated for similar reams as above. Even
if Plaintiffs’ Initial Disclosures were incorrecPlaintiffs provided tb First Revised Rule 26
Disclosures within a month and included theglaage that Defendants specifically requested.
Given that this case is in its infancy, the Calos not find the First Resad Rule 26 Disclosures
to be untimely.

3. Inherent Power

Defendants also request that, if the Caloés not find sanctions warranted under Rule
26(3)(g) or Rule 37(c), the Courtilize its inherent power to satan Plaintiffs. Defendants state
that they incurred these expenses in good faltaree upon Plaintiffs’ valntary disclosures.
Defendants state that they should not be forced to shoulder the substantial expenses resulting from
Plaintiffs’ misidentification.

“District courts are vested wittme power to ‘managtheir own affairs so as to achieve the
orderly and expeditioudisposition of cases.’Murray v. City of Columbus, Ohi®34 F. App'x
479, 484 (6th Cir. 2013) (quotinghambers v. NASCO, In&01 U.S. 32, 43, (1991)) (other
guotations omitted).To achieve this goal, they have timerent power ‘to fasbn an appropriate
sanction for conduct [that] abusi judicialprocess.” Id. (quotingChambers501 U.S. at 44—
45). “This power must be exerctbavith restraint and discretion.Id. (quotingChambers 501
U.S. at 44-45).

The Court declines Defendanisvitation to sanction Plaintiffs First, while Plaintiffs’
inclusion of the tolling list in tair Initial Disclosures manot have been best practice as it appears
to be overbroad, the Court does not find it was dor®ad faith, with an improper motive, or an
attempt to abuse the judicial process. Furthiee, Court finds that issuing sanctions against

Plaintiffs under the circumstance®uld be inappropriate as susanctions would simply award
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Defendants’ improper conduct. f@adants were not surprised by ttolling list—it was a list of
individuals whom Defendants requested not toléilesuits, and in exchangne parties agreed to

toll the statute of limitations fasuch individuals. Upon receiving Plaintiffs’ Initial Disclosures,
Defendants immediately begangrepare and issue 106 deposition subpoenas without contacting
Plaintiffs’ counsel to disern their availability fosuch depositions or toedige their objections to

the inclusion of the tolling list in Plaintiffs’ Initial Disclosurésin addition, Defendants have not
disputed that some depositions were set for different cities on the same day and that some
individuals were subpoenaed more than onealtedh(100) miles away from their hom8eeFed.

R. Civ. P. 45(c)(1)(A) (stating that a subpoemay command a person to attend a deposition only
within 100 miles of where the pens resides, is employed, or regdy transactins business in
person). Defendants acknowledged in their cdetter to the subpoenaed individuals that
Defendants were not aware that the withesses had any relevant information. Such actions lead the
Court to doubt Defendants’ claim that they wineed to subpoenthese individuals.

On October 2, 2018, a few days after Pléimtreceived Defendants’ cover letter and
subpoenas, Plaintiffs contactedf®edants and agreed to remove ihdividuals from their Initial
Disclosures. The parties alparticipated in a telephone rderence on October 4, 2018, and
Plaintiffs’ counsel followed up witAn email amending Plaintiffgitial Disclosures by removing
the tolling list. Defendants do ndispute Plaintiffs’ assertion thatfter receiving Plaintiffs’ First
Revised Rule 26 Disclosurd3defendants continued s&rve the subpoenaBlaintiffs sent a letter

asking Defendants why they wanted to proceed thighdepositions and noted that they were not

4 Several courts have noted that unilateratiigeduling depositions &“serious concern”
and that the practice often lesaih unnecessary motions and a waste of everyone’s tiGleaVvez
v. ArancedpNo. 17-20003-CIV, 2017 WL 3025841, at(S.D. Fla. July 17, 2017) (citirgarakis
v. Foreva Jens, IncN0.08-61470-CIV, 2009 WL 113456, at {8.D. Fla. Jan. 19, 2009)).
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sure “which depositions are curthnn play” because Defendants didt file the return of service
for any subpoena. Subsequently, in a letter dated October 16, 2018, Defendants stated that
Plaintiffs included a catch-all phrase in their First Revised BR&iRisclosures. Defendants stated,
“Absent an unequivocal revision of the interroggtresponses and disclosures stating that none
of subpoenaed witnesses (or any of the other owhatyou represent but hamet as of this date
filed suits on behalf of) have discoverable mnfiation relevant to these cases, Defendants intend
to move forward with the depositions.” Pldfs complied with Defendants’ request for an
unequivocal statement.

The above communications reveal to theuf that the incurred expenses, time, and
subsequent motion practice could/ddeen entirely avoided htk parties simply communicated
at the outset. Instead, Defendants chose bpana these witnesses, even though Defendants
acknowledged when they served the subpoenastiinatvere not aware that these withesses had
relevant information. If Defendants believed ttied witnesses did not have relevant knowledge,
they should not have served them with sulnsewhich costs Defendants approximately $40,000.
Further, the Court finds that éhscheduling of the depositioifse., without inquiring as to
Plaintiffs’ attorneys’ availability or setting depositions on the same day in different cities)
troublesome. Granted, in defense counsel’s clettar, he states, “If #hdates selected on the
Notices do not work for you, please let me know rigiwkay” and that the pes “can reach an
agreement on the dates.” The better practice nam@ practical approach, would be to contact
Plaintiffs’ counsel prior to sehg the depositions. Otherwideefendants are setting depositions
that are subject to cancelatibacause Plaintiffs’ counsel, thre deponent, cannot attend.

As a final matter, both parti€@HALL familiarize themselves with the District Judge’s

preference that prior to filing motions relatingdiscovery disputes, the s must engage in

15



certain steps. Specifically, Section 3 (j) of theheduling Order requires pias to take certain
steps before filing motions regardidiscovery disputes. First, tparties are to meet and confer
in an attempt to resolve the disputlf the parties cannot resolvettlispute, they shall attempt to
resolve the dispute by conference with the MagistJudge. The Schedhg Order provides that
“[i]f and only if, the parties’ dipute is unresolved following tlwnference with the Magistrate

Judge, the parties may file appropriate written motwitis the Court . . .” Finally, “[a]ny written

motions regarding discovery shall include a cexdifion of compliance with steps one (1) and
...

The Court understands that the parties may Imat known of the above procedure because
a Scheduling Order had not been entered dtirtiee Defendants filed their Motion. The parties
are put on notice, howevehat moving forward, thegHAL L comply with the above procedure,
if any further discovery disputesise, as this procedure is matmig. The Court hopes that in the
future, both parties will act in accordance with RuleSkeFed. R. Civ. P. 1 (explaining that the
parties shall construe the Rufés secure the just, speedy, anéxpensive determination of every
action proceeding”).
1. CONCLUSION

Accordingly, for the reasons further explained below, the Court heBdbMIES
Defendants’ Motion for Discovery Sanctiori3dc. 20].

IT ISSO ORDERED.

BENTER:
l "(' J 'l.r f';
1\_‘ u_ £ /J._ r*.'L R vV f;_-s"':‘._.,'ﬁ_,"_-f' '\__
Debra C. Poplin )

UnitedStatesMagistrateJudge
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