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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

UNITED STATES OF AMERICA

DAMON PIERRE PORTER, )

)
Petitioner, )

)

V. ) No. 3:18CV-364
) 3:16CR-22
) Judge Phillips
)
)
)

Respondent.

MEMORANDUM OPINION

Petitioner Damon Pierre Porter (“Petitioner”) filed a pro se motiovatate, set
aside or correct his sentence pursuant to 28 U.S.C. § 2255 [Dod 4]maotion to amend
his § 2255 petition [Doc. &].The United States of America (“Respondent”) has responded
in opposition to his motion [Doc. 9]. Petitioner has not repdied the time for doing so

has passedSee E.D. Tenn. L.R. 7.1(a), 7.2.

l. Background

On November 21, 2016, Petitioner pled guilty to the lesser incloffedsein the
Indictment [Case no. 3:16R-22, Doc. 1], possession with intent to distribute five grams
or more of methamphetamine, in violation of 21 U.S.C. 88 841(a)(1), 841@)(Based

on the drug quantity, the United States Probation Office etxulihis base offense level

LAll citations to documents in the record reference case numb®c®:364 unless otherwise
specified.
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as 22 under the United States Sentencing Guideline® [Sa. 3:16CR-22,Doc. 24 at {
14]. Due to his prior convictions for second degree murder and aggdavwbberylf. at
19 30, 31], Petitioner wadassified as a career offender, thus increasing his Guideline
offense level to 341¢. at 1 20]. After reducing the offense level for acceptance of
responsibility, Petitioner’s total offense level was 31 with a crihfirstory category VI
[Id. at 91 23, 42]. This produced an advisory Guideline range of 188 to 235 months
imprisonment [[d. at I 63]. Petitioner did not object to the calculation of hisd&une
range or the application of the career offender enhancement.

On August 30, 2017, Petitioner was sentenced to a term oisonpnent of 188
months, to be followed by a foyear term of supervised release [Case No.-BR&2,
Doc. 41]. Petitioner did noappeal his conviction or sentence, but filed a § 2255 motion

on September 4, 2018 [Doc. 1].

II.  Standard of Review

To obgin relief under 28 U.S.C. § 2255, a petitioner must demonstrate “(ijoan e
of constitutional magnitude; (2) a sentence imposed outsidgahéory limits; or (3) an
error of fact or law ... so fundamental as to render the entire proceeding.in\gort v.
United States, 471 F.3d 686, 691 (6th Cir. 2006) (quotikigllett v. United Sates, 334
F.3d 491, 49697 (6th Cir. 2003)cert. denied, 540 U.S. 1133 (200%) A petitioner “must
clear a significantly higher hurdle than would exist on dirappeal” andshow a

“fundamental defect in the proceedings which necessarilytsasid complete miscarriage



of justice or an egregious error violative of due processit v. United Sates, 157 F.3d
427, 430 (6th Cir. 1998).

Rule 4(b) of the Rules Governing Section 2255 Proceeding®ibtited States
District Courts requires a district court to summarily dismiss 25 2Znotion if “it plainly
appears from the face of the motion, any attached exhibits, and trd oécthe prior
proceedings that the moving party is not entitled to reli€é also Pettigrew v. United
Sates, 480 F.2d 681, 684 (6th Cir. 1973) (“A motion to vacatetance under 8§ 2255 can
be denied fothe reason that it states ‘only bald legal conclusions with pyecsting factual
allegations.™) (quotingsandersv. United Sates, 373 U.S. 1, 19 (1963))f the motion is
not summarily dismissed under Rule 4(b), Rule 8(a) requires the calatetiomine, after
a review of the answer and the records of the case, whether an ewdhetaang is
required. If a petitioner presents a factual dispute, thes Habeas court must hold an
evidentiary hearing to determine the truth of the petitienaaims.” Huff v. United States,
734 F.3d 600, 607 (6th Cir. 2013) (quotiaentine v. United Sates, 488 F.3d 325, 333
(6th Cir. 2007)). An evidentiary hearing is not required “if the petitioner's aliega
cannot be accepted as true because they are contradictdoe brgcord, inherently
incredible, or conclusions rather than statements of fadalentine, 488 F.3d at 333

(quotingArredondo v. United States, 178 F.3d 778, 782 (6th Cir. 1999)).

[11.  Analysis
Petitioner raises several claims of ineffective assistance ofidi€ounsel Andy

S. Roskind Ineffective assistance of counsel is a recognized constituti@miation that,
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when adequately shown, warrants relief under § 2ZB% twaprong test seforth in
Strickland v. Washington, 466 U.S. 668, 687 (1984), governs claims of ineffective
assistance of counsel raised pursuant to 28 U.S.C. § 225, 734 F.3dat 606. The
Srickland test provides that, to demonstrate a violation of the Sixth Ament right to
effective assistance of counsel, “a defendant must estableth[His] attorneys
performance was deficient and that the deficient performance prejutieelefense.ld.
(citing Srickland, 466 U.S. at 687).

The first prong requires a petitioner to shows httorneys performance was
deficient by demonstrating that couriséirepresentation fell below an objective standard
of reasonableness.grickland, 466 U.S. at 688 Stated another way, the petitioner must
show “that counsel made errors so serious that counsel was nadriurges the ‘counsel’
guaranteed the defendant by the Sixth Amendmdut.at 687. The Supreme Court has
“declined to articulate specific guidelines for appropriate attoc@nduct and instead
[has] emphasized that the proper measure of attorney performance sresmaply
reasonableness under prevailing professional norhistf, 734 E3d at 606 (alterations in
original) (quotingWiggins v. Smith, 539 U.S. 510, 521 (2003)A reviewing court must
be “highly deferential’ to counseal performance because

[a] fair assessment of attorney performance requires that every effcatiee m
to eliminate the distorting effects of hindsight, to reconstrua th
circumstances of counsglchallenged conduct, and to evaluate the conduct
from counsé€k perspective at the time. Because of the difficulties inherent in
making the evaluation, a court mustdulge a strong presumption that
counsels conduct falls within the wide range of reasonable professional
assistance; that is, the defendant must overcome the presuih@at, under

the circumstances, the challenged action “might be consideved $od
strategy.”



Srickland, 466 U.S. at 689 (quotingichel v. Louisiana, 350 U.S. 91, 101 (1955)).

Even if a petitioner is successful in overcoming that presumpkie must still
satisfy the second prong of tBeickland test,i.e., prejudice.Thus, a ptitioner must show
not only that s counsels representation was objectively unreasonable, but alsoghat h
was prejudiced by counssldeficiency because there exists “a reasonable probability that
but for counseék unprofessional errors, the resulttbé proceeding would have been
different.” McPhearson v. United Sates, 675 F.3d 553, 563 (6th Cir. 201@)uoting
Srickland, 466 U.S. at 694).

Although theStrickland Court emphasized that both prongs must be established in
order for the petitioner tmeetthis burden, it held there is no reason for a court deciding
an ineffective assistance claim to approach the inquiry iretine rder or even to address
both components of the inquingrickland, 466 U.S. at 697:If it is easier to dispose of
anineffectiveness claim on the ground of lack of sufficient prejudibé;hwve expect will
often be so, that course should be followeldl”

1. Failure toSeek Additional Testing

As set forth in his plea agreemeR¢gtitionerarranged to sell methamphetamine to
a confidential informant on December 3, 2015, in Monroe County, éssee [Case No.
3:16:CR-22, Doc.20 at 1 3 WhenPetitionerarrived at the arranged meetisge, law
enforcement officers found him in possession of 48.8 grams of melieamine Id.].
Petitioner now complains that his attorney did not seek addltiaboratory analysis of

the methamphetamiraand that lab report indicated an amount of 48.16 grams, rather than



the 50 or more grams charged in the indictnfieot. 1 at pp. 4-6]. As Respondent notes,
it is unclear how additional testing of the methamphetamineldvbave altered the
outcome of his cag®oc. 9 at p. 5]

Petitioner'splea ageement admithis arranged drug transaction gpdssession of
48.8 gramsnethamphetaminand “a variety of pillsfCase No. 3:16CR-22,Doc.20at
3,Doc. 51 at p. 10] The facts supporting his conviction for this charge were read &tou
him during the change of plea hear[@ase No. 3:16R-22, Doc.51 at p 9]. The Court
guestioned Petitioner if he understood the charges he wasngleguilty to and he
responded affirmativelyld. at p. 10] He further affirmed that he was pleading guilty
becausdne was, in fact, guiltjfid.]. Thus, Petitioner’s suggestion that the substance might
not have been methamphetamine is contrary to his sworn stagemecourt and to the
law. Blackledge v. Allison, 431 U.S. 63, 74 (1977) (“Solemn declarations in ogmurt
carry a strong presumption of verity.”)Counsel was not deficient in failing to seek
additional testing of the methamphetamine.

2. Failure to Move for Suppression

Petitioner also complains that Mr. Roskind did not move to ssppthe
methamphetamine obtained from ‘ainlawful search of the vehicle “without consent
from the owner” [Doc. 1 at pp. 2, 4]. Petitioner does not state on \elsiét the search
could have been challenged other tHs@rious question [sic] about the validity thfe
warrant upon which the unlawful search was basktl"dt p. 4]. Respondent points out

that Petitioner brought methamphetamine to an aguped location for sale and there is



no legitimate basis on which Mr. Roskind could have sutdgssnoved forsuppression
of the evidence [Doc. 9 at p. 5].

Failure of counsel to file a meritorious motion to suppress maynédigective
assistance of counseKimmelman v. Morrison, 477 U.S. 365, 38283 (1986), but is not
ineffective assistance per del. at 384. In order to meet his burden of proving ineffective
assistance of counsel for not filing a motion to suppress, Petitionst show that
counsel’s failure fell below the objective standard of readenabs, and he “must also
prove that his Fourth Ame@ment claim is meritorious.’ld. at 375. However, “whether
trial counsel ... acted incompetently in not filing a timely motio suppress depends upon
the merits of the search and seizure question,” and where suctioa mould not have
succeeded, counsel did not render a prejudicial performancemg tailseek suppression.
Worthington v. United States, 726 F.2d 1089, 1093 tf6Cir. 1984),cert. denied, 469 U.S.
827 (1984) (J. Contie, concurring

Probable cause to search is established if there is “a fair pliob#iat contraband
or evidence of a crime will be found in a particular pladéihoisv. Gates, 462 U.S. 213,
238 (1983).“The probable cause requirement ... is satisfied if the facts anongtances
are such that a reasonably prudent person would be warrantedinny that an offense
has been committed and that evidence thereof would be fourtdeopremises to be
searched.”United Sates v. Besase, 521 F.2d 1306, 1307 (6th Cit975). Probable cause
may be established through information from any reliable sourceuoces. Draper v.
United Sates, 358 U.S. 307, 313 (1959Knowledge of illegal activities obtaindxy law

enforcement officers through a confidential informant and subsiedtizy independent
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surveillance supports a probable cause determinatibmted Sates v. Jones, 159 F.3d
969, 974 (6th Cir1998).

The record reflects, and Petitioner has admitted, that he was eohtagta
confidential informant about the purchase of methamphetaminteen\We arrived at the
agreedupon location at the agreegbon time, the vehicle in which Petitioner was traveling
was searched by law enforcement. Petitionerphasented no facts or argument, other
than his conclusory assertions of an unlawful search, thatdwuoave supported a
meritorious argument for suppression of the methamphetamine&l seCminsel was not
deficient in failing to move for suppression of the eviderBrewn v. McKee, 231 F. App’x
469, 475 (@ Cir. 2007).

3. Counsel Pressured Petitioner to Plead Guilty

Petitioner claims that his counsel coached and coercea Ipi@ad guilty “to cover
up poor preparation” and “threatened him with absolute céytdiat he would receive 40
years” if he went to trial [Doc. 1 at pp—55]. Respondent argues that Petitioner did not
raise any challenge to his guilty plea on direct appad he facestagh hurdle to excuse
the procedural default of this argument [Doc. 9 at p.Téle Court agrees.

The Court finds Petitioner’s allegation the counsel coerced dniptead guilty to
cover up poor preparation to be unsubstantiated andésexeihg. Further;correctly
informing a defendant that he may face a greater sentence aftectiwoneti trial is not
coercion, and in fact, failure to do so may qualify as ineffectivestassie of counsel.”

United Satesv. Taylor, 254 F. Supp. 3d 145, 159 (D.D.C. 2017).



Moreover, Petitioner’'s claim is belied by the record of his change afh@aring.
“Solemn declarations in open court carry a strong presumetigarity. The subsequent
presentation of conclusory allegations unsupported by spedsisubject to summary
dismissal, as are contentions that in the face of the record areywhailedible.”
Blackledge, 431 U.Sat74. As reflected by the transcript, this Court scrupulously followed
the requirements of Fe®. Crim. P. 11 at the change of plea hearing and conducted a
proper, clear, and thorough plea colloquy. A trial ceufthorough examination at the
hearing, taking careful and appropriate measures to dispel anysiconfan [the
defendans] part before the plea was accepted,” cured any claim that fiveddat was
prejudiced by erroneous “advice from [the defenddritial attorney [that allegedly] led
to hismisunderstanding the consequencekisfjuilty plea.” Barker v. United Sates, 7
F.3d 629, 633 (7th Cir.1993}¢ert. denied, 510 U.S. 1099 (1994)Likewise, where the
court follows the requirements of Rule 11, “the defendant is bourtdsistatements in
response to the coUstinquiry.” Baker v. United Sates, 781 F.2d 85, 90 (6th Cir.yert.
denied, 479 U.S. 1017 (1986)Petitioner was advised of the charge against him, thedlactu
basis for the charge, and the potential penalties for that offense N&as3:16CR-22,
Doc. 51 at pp. -8-9]. Petitioner admitted, under oath, that the facts containeid ylda
agreement were correct and that he was guttyat p. 10]. Further, Petitioner stated that
no one had pressured him, either mentally or physically, ta gedty [Id. at pp.7~8].

In sum, the Court finds that this argument is without merit.

4. Failure to Object to Career Offender Designation




Petitioner complains that his counsel failed to object to éssgdation as a career
offender under the Sentencing Guidelines [Doc. 1 atpld. His primary complaint is
that his previous conviction for aggravated robbery is not a crim®lence and cannot
be a predicate offense for the career offender designadisutlined by the Respondent
[Doc. 9 at pp7—10], this argument is without merit.

The Guidelines classify an individual as a career offender if (1)dseatvieast 18
when he committed the crime of conviction; (2) the crime of comnas a felony crime
of violence or a felony controllesubstance offense; an (3) he has been convicted of at
least two other crimes of violence of controlaabstance offenses. U.S.S.G. §4B1.1. A
“crime of violence” includes any offense that “has, as an elenfentjde, attempted use,
or threatened use of physical force against the person of another.”GJ.$481.2(a)(1).
Petitioner raises no argument that his prior conviction for secegicee murder qualifies
as a crimeof violence, but suggests that his conviction for “simple robBeiges not
qualify as a crime of violence under the Guidelines [Doc. 1 at $.Rititioner relies on
United Sates v. Yates, 866 F.3d 723 (& Cir. 2017), in support of his position, b¥dtes
considered whether Ohio’s robbery statute was broader than tled-fasee clause in

U.S.S.G84B1.2. More pointedlyyatesdid not consider Tennessee’s robbery statute nor

’The Presentence Investigation Report (“PSR”) reflects that Petitioner wastedmofaggravated

robbery and he raised no objection to the accuracy of the PSR [Case NGR32 Doc. 24 at

1 31].

3Petitioner also argues that aggravated burglary is no longer a violent felonyniesee [Doc. 1

at p. 10], but that is of no relevance te tase as his sentence was not enhanced pursuant to a prior
aggravated burglary conviction. Further, as Respondent notes [Doc. 9 at p. 9, n.5], a Tennessee
aggravated burglary conviction is a violent felony for purposes of the Armed Canaémalvct.

United Statesv. Stitt, 139 S. Ct. 399 (2018).
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alter the Sixth Circuit’s prior conclusion thety violation of Tennessee’s robbery statute
categorically qualifies as a crime of violence for purposés $fS.G8§ 4B1.1. See United
Satesv. Mitchell, 743 F.3d 1054, 105860 (&h Cir.), cert. denied, 135 S. Ct. 158 (2014)
United States v. Bailey, 634 F. App’x 473, 476-77 (6th Cir. 2015) cert. denied, 136 S.
Ct. 846 (2016)United Sates v. Taylor, 800 F.3d 701, 719 {6 Cir. 2015);United Sates
v. Hibbit, 514 F. App’x 594, 597 (6 Cir. 2013). Thus, there was no reason for counsel to
raise an issue as to Petitioner’s career offender designation pumsates and his failure
toraise a meritless argumemas not ineffective assistanc€hapman v. United Sates, 74
F. App’x 590, 593 (th Cir. 2003);Mapesv. Coyle, 171 F.3d 408, 427 (®6Cir. 1999).
Petitioner also indirectly suggests that his designation asegrcoffender is an
over representation of his criminal history and the Court should makg@ép sentencing
adjustments” [Doc. 1 at pp. £112]. However, the record reflects that Petitioner was
properly degnated as a career offender and that he earned that designdtiohis
extensive, often violent, criminal historgeg Case No. 3:14°R-22, Doc. 24]. Petitioner
should have raised any challenge to his advisory Guidelinalatm via direct appeal
and he has not presented any evidence of a constitutional error soascefundamental
as to invalidate the entire proceedin@ant v. United Sates, 72 F.3d 503, 506 {6 Cir.),
cert. denied, 517 U.S. 1200 (1996)

5. Whether Petitioner is Entitled to Relief Under the First Stefp Ac

Almost eight months after he filed his § 2255 motion, Pettidiled a motion to
amend [Doc. 8] his petition in light of the First Step AC2018 Pub. L. No. 115391, 132

Stat. 5194¢enacted December 21, 2018. The motion first asks whether th&tepsAct
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applies to Petitioner’'s convictiorld. at p. 2], but then reiterates many of his same
arguments regarding the application of the career offender enhamicdmmcussedupra
[1d. at p. 3].

As Respondent notes, Petitioner offers no argument or evidence as tioehiirst
Step Act might apply to his conviction or sentefigec. 9 at pp. 18-11]. Section 404(b)
of the First Step Act instructs that the “court that imposed @seatfor a covered offense
may, on motion of the defendant . . . , impose a reduced sentefise@sns 2 and 3 of
the Fair Sentencing Act of 2010 . . . were in effedhattime the covered offense was
committed.” A “covered offense” is “a violation of a Federal criminal statutesthgutory
penalties for which were modified by section 2 or 3 of the FaiteBemg Act of 2010 . .
., that was committed before August2010.” First Step Act, 8 404(a)Petitioner’s
offense occurred in 2015 and he was convicted in 2017, long adtefféttive date of the
Fair Sentencing Act. Accordingly, section 404 of the First Stepofers Petitioner no
relief and Petitioner has not hinted at any other provision whichtrogapplicable to his

case.His motion to amend his § 2255 petition will be denied.

V. Conclusion

For the reasons set forth above, Petitioner is not entitled & velder 8 2255 and
his § 2255 motion)oc. 1] will be DENIED, his motion to amend his § 2255 petition
[Doc.8]isDENIED, and this civil action will bé®1SM1SSED. The Court WilCERTIFY
that any appeal from this action would not be taken in gool &t would be totally

frivolous. Becaus@etitioner has failed to make a substantial showing ofiémeal of a
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constitutional right, a certificate of appealabilBHALL NOT ISSUE. 28 U.S.C. §
2253(c); Rule 22(b)(1) of the Federal Rules of Appellate Procedure.

An appropriate order will enter.

s/ Thomas W. Phillips
SENIOR UNITED STATES DISTRICT JUDGE
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