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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE
TINA L. MCCONNELL,
Haintiff,

V. No0.3:18-CV-376-DCP

N e e N N

ANDREW M. SAUL}!
Acting Commissioner of Social Security, )

)
)

Defendant.

MEMORANDUM OPINION

This case is before the undgreed pursuant to 28 U.S.C686(b), Rule 73 of the Federal
Rules of Civil Procedure, anddlconsent of the parties [Dot2]. Now before the Court are
Plaintiff's Motion for Summay Judgment and Memorandum Support [Docs. 13 & 14] and
Defendant’s Motion for Summagdudgment and Memorandum iogport [Docs. 15 & 16]. Tina
L. McConnell (“Plaintiff’) seeks jdicial review of the decisioaf the Administrative Law Judge
(“the ALJ”), the final decision of Defendantnélirew M. Saul (“the Commissioner”). For the
reasons that follow, the Court wiDENY Plaintiff's motion andGRANT the Commissioner’s
motion.
l. PROCEDURAL HISTORY

On March 10, 2015, Plaintiff filed an applicatifor disability insurance benefits pursuant
to Title 1l of the Social Security Act, 42 U.S.C. § 46ftlseq. alleging disability beginning on

February 21, 2015. [Tr. 15, 253-55]After her application wsa denied initially and upon

1 Andrew M. Saul was sworn @s the Commissioner of 8al Security on June 17, 2019,
during the pendency of this cas€herefore, pursuant to FedeRilile of Civil Procedure 25(d),
Andrew M. Saul is substitutess the Defendant in this case.
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reconsideration, Plaintiff requestadhearing before an ALJ. [T171]. A hearing was held on
February 28, 2017. [Tr. 39-68]. On SeptembeR017, the ALJ found that Plaintiff was not
disabled. [Tr. 134-46]. However, the Apme@luncil remanded the case on November 28, 2017.
[Tr. 144-46]. A second hearing before theJAlas conducted on April 3, 2018. [Tr. 69—-100].
The ALJ thereafter rendered an unfavorableisien on May 4, 2018, finding that Plaintiff was
not disabled. [Tr. 15-31]. Theppeals Council denied Plainti$’Request for Review on July 10,
2018 [Tr. 1-6], making the ALJ’s decisioretfinal decision of the Commissioner.

Having exhausted her administrative remediesingff filed a Complaint with this Court
on September 11, 2018, seeking qi@i review of the Commssioner’s final decision under
Section 405(g) of the Social SedyrAct. [Doc. 1]. The partiesave filed competing dispositive
motions, and this matter is now ripe for adjudication.

I. ALJ FINDINGS
In his May 4, 2018 disability decision, ALJ James Dixon made the following findings:

1. The claimant last met the insured status requirements of the
Social Security Act on December 31, 2016.

2. The claimant did not engagesabstantial gainful activity during
the period from her alleged onset date of February 21, 2015 though
her date late insured of December 31, 2016 (20 CFR 404571

seq).

3. Through the date last insured, the claimant had the following
severe impairments: degenerativefjalisease in the left shoulder,
fiboromyalgia, post-traumatic stresisorder, anxty, depression,
and unspecified personality disorder with avoidant and dependent
traits (20 CFR 404.1520(c)).

4. Through the date last insuratie claimant did not have an
impairment or combination of impairments that met or medically
equaled the severity of one otthsted impairments in 20 CFR Part
404, Subpart P, Appendix 1 (20 CFR 404.1520(d), 404.1525 and
404.1526).



5. After careful consideration difie entire record, the undersigned
finds that, through the tialast insured, theaiimant had the residual
functional capacity to perform menh work as defined in 20 CFR
404.1567(c). The claimant could lift and carry 50 pounds
occasionally and 25 pounds frequently. She could stand, walk, and
sit about six hours each in an eight-hour day. She had unlimited
ability for pushing and pulling within exertional limitations and
there were no postural limitationsShe could occasionally reach
overhead with the left upper extremity. All other manipulative
activities were unlimited. There were no visual or communicative
limitations. She must avoid condeated exposure to noise. The
claimant would be able to maimtaattention anad¢oncentration for

two (2) hours at a time, as required for the performance of simple
tasks. She could tolerate occasimswial interactions. She would

be able to adapt to occasiormautine changes and respond to
directions from others within thareviously described restrictions.

6. Through the date last insureds ttiaimant was unable to perform
any past relevant work (20 CFR 404.1565).

7. The claimant was born @une 6, 1972 and was 44 years old,
defined as a younger individual a§jg-49, on the date last insured
(20 CFR 404.1563).

8. The claimant has at least glhischool education and is able to
communicate in English (20 CFR 404.1564).

9. Transferability of job skills imot material to the determination

of disability because using the Medical-Vocational Rules as a
framework supports a finding thatetltlaimant is “not disabled,”
whether or not the claimant has transferable job skills (See SSR 82-
41 and 20 CFR Part 404, Subpart P, Appendix 2).

10. Through the date last insurednsidering the claimant’s age,
education, work experience, angidial functional capacity, there
were jobs that existed in significant numbers in the national
economy that the claimant couhave performed (20 CFR 404.1569
and 404.1569(a)).

11. The claimant was not under a diity, as defined in the Social
Security Act, at any time from February 21, 2015, the alleged onset
date, through December 31, 2016, the date last insured (20 CFR
404.1520(g)).



[Tr. 17-31].
.  STANDARD OF REVIEW

When reviewing the Commissioner’s determioatbf whether an individual is disabled
pursuant to 42 U.S.C. § 405(g)etourt is limited to determimg whether the ALJ’s decision
was reached through application of the cordegal standards and in accordance with the
procedure mandated by the rediaias and rulings promulgateby the Commissioner, and
whether the ALJ’s findings are supped by substantial evidencBlakley v. Comm’r of Soc. Sec.
581 F.3d 399, 405 (6th Cir. 2009) (citation omittaf)ison v. Comm’r of Soc. Se878 F.3d 541,
544 (6th Cir. 2004).

Substantial evidence is “more than a sciatilf evidence but less than a preponderance; it
is such relevant evidence as a reasonable might accept as adequate to support a conclusion.”
Cutlip v. Sec'y of Health & Human Seryv25 F.3d 284, 286 (6th Cir. 1994) (citations omitted). It
is immaterial whether the re@bmay also possessilsstantial evidence teupport a different
conclusion from that reached by the ALJ, oret¥fer the reviewing judge may have decided the
case differently.Crisp v. Sec’y of Health & Human Servg90 F.2d 450, 453 n.4 (6th Cir. 1986).
The substantial evidence standard is intendedréate a “zone of aice’ within which the
Commissioner can act, without thear of court interference.’Buxton v. Halter 246 F.3d 762,
773 (6th Cir. 2001) (quotinitullen v. Bowen800 F.2d 535, 545 (6th Cir. 1986)). Therefore, the
Court will not “try the caséle novg nor resolve conflicts in the Elence, nor decide questions of
credibility.” Garner v. Heckler745 F.2d 383, 387 (6th Cir. 1984) (citation omitted).

On review, the plaintiff “bears the burdehproving his entitlement to benefitsBoyes v.

Sec'y. of Health & Human Sery46 F.3d 510, 512 (6th Cir. 1994) (citation omitted).



V. DISABILITY ELIGIBILITY

“Disability” is the inability “to engage imany substantial gainful activity by reason of any
medically determinable physical or mental impaininghich can be expected to result in death or
which has lasted or can be expected to last donéinuous period of not less than twelve months.”
42 U.S.C. 88 423(d)(1)(A) and 1382c(a)(3)(A).claimant will only be considered disabled:

if his physical or mental impairment or impairments are of such
severity that he is not only upl@ to do his previous work but
cannot, considering his age, edimatand work experience, engage

in any other kind of substantial gainful work which exists in the
national economy, regardless of wieat such work exists in the
immediate area in which he lives, or whether a specific job vacancy
exists for him, or whether he woub@ hired if he applied for work.

42 U.S.C. 88 423(d)(2)(A) and 1382c(a)(3)(B).
Disability is evaluated puusint to a five-step analysssimmarized as follows:
1. If claimant is doing substantgdinful activity, he is not disabled.

2. If claimant is not doing substantial gainful activity, his
impairment must be severe before he can be found to be disabled.

3. If claimant is not doing sutamtial gainful activity and is
suffering from a severe impairment tlnets lasted or is expected to
last for a continuous period @t least twelve months, and his
impairment meets or equals a listed impairment, claimant is
presumed disabled without further inquiry.

4. If claimant’s impairment does not prevent him from doing his
past relevant worle is not disabled.

5. Even if claimant’s impairment does prevent him from doing his
past relevant work, if other woekists in the national economy that
accommodates his residual functional capacity (“RFC”) and
vocational factors (age, educationillsketc.), he is not disabled.

Walters v. Comm’r of Soc. Sett27 F.3d 525, 529 (6th Cir. 199¢)ting 20 C.F.R. § 404.1520).

A claimant’s residual functional capity (“RFC”) is assessed betwesteps three and four and is



“based on all the relevant medical and otkeidence in your case record.” 20 C.F.R. 88
404.1520(a)(4), -(e) and 416.920(a)(4), -(e). An R&E@e most a claimant can do despite her
limitations. 20 C.F.R. 88 404.1545(1) and 416.945(a)(1).

The claimant bears the burdenpsbof at the first four stepsWalters 127 F.3d at 529
The burden shifts to the @omissioner at step fiveld. At the fifth step, the Commissioner must
prove that there is work available in the oatil economy that the ctaant could performHer
v. Comm’r of Soc. Se@03 F.3d 388, 391 (6th Cir. 1999) (citiBgwen v. Yuckerd82 U.S. 137,
146 (1987)).
V. ANALYSIS

Plaintiff asserts that the ALJ’s disability d&ioin is not supported by substantial evidence
in two regards. Plaintiff claims that the ALJI¢al to afford appropriateeight to the opinion of
consultative psychologist, DMaureen Bibby, Ph.D., as well dse opinion ofher treating
counselor, Suzi Miller, LPC-MHSP. [Doc. Jat 16-25]. The Court will address Plaintiff's
specific allegations of error in turn.

A. ALJ’'s Treatment of Dr. Bibby’s Opinion

Plaintiff claims that the ALimproperly assigned little weigha the opinion of consultative
psychologist, Dr. Bibby. Dr. Bibby first performed a Comgmtion and Pension (“C & P”)
examination of Plaintiff on June 11, 2015, as a paher application fodisability through the
U.S. Department of Veterans Affairs (“VA”)[Tr. 717]. Dr. Bibby found that Plaintiff's post-
traumatic stress disorder (“PTSDEpnformed to the criteria setrtb in the American Psychiatric
Association’s Diagnostic and Statistical Mahwh Mental Disorders (5th ed. 2013).1d].
Ultimately, Dr. Bibby diagnosed PTSD and other spedipersonality disorder, mixed personality

features. [Tr. 717-18]. Plaintiff’primary stressor was noted torke&ated to sexual abuse while
6



being stationed in Alaska and locked outdoors dakenegative 40-degree weather allegedly “as
a threatening statement about what would happlkeertaf she disclosed the abuse by a supervisor.
[Tr. 723-26, 29-30].

Dr. Bibby administered a Personality Assessminventory (“PAI”), which indicated
“highly valid responses with indicators of atteetiess,” but also that Praiff's “response pattern
shows some defensiveness abouataspersonal shortcomings as well as tendency to endorse items
rendering a negative impressionddgvated Negative Impression Management Scale.” [Tr. 735].
Therefore, Dr. Bibby detailed that the PAI indeximarked distress and concerns about physical
functioning, rendering Plaiifit unhappy with little energy and enthusiasmid.]| Lastly, Dr.
Bibby noted that Plaintiff presented with a pk@isand cooperative demeanor, was alert and fully-
oriented, and presented averagalove-average intellectual functioning and verbal skills. [Tr.
733]. In reviewing this examination, the ALJ nothdt while Plaintiff wa diagnosed with PTSD,
and occupational deficits were noted, they didpretlude the performance of all work activities.
[Tr. 25].

On August 10, 2017, Dr. Bibby then performedother examination “for competency
determination purposes per CFR 38 § 3.353,” in dalewaluate whether Plaintiff was competent
to handle her VA disability beni&s, and delivered an opinion onaiitiff's mental impairments.
[Tr. 1029-43]. Dr. Bibby noted thahe “was asked to commentloow [Plaintiff’'s] PTSD affects
her ability to obtain and maintain gainful plmyment in both physical and sedimentary
environments and function in an occupationdtirsg.” [Tr. 1042]. Dr.Bibby stated that it was
not possible to separate theeeffs of each of Plaintiff’'s diagnes of PTSD and Other Specified
Personality Disorder on her employability “withaessorting to mere speculation, because these

have been co-occurring for so longld.].



However, Dr. Bibby opined that Plaintiff's @ity to understand and follow instructions
was unimpaired due to her presentation on theofldlye examination, including cogent and on-
task responses to all questions. [Tr. 1043]diAadnally, Dr. Bibby found tht Plaintiff's ability
to retain instructions, sustain concentration tdgren simple tasks, and sustain concentration to
task persistence and pace were mildly to moderately impaired due to her self-report of a lack of
retention for recently read material adificulty maintaining focus for reading.ld.]. Dr. Bibby
found that Plaintiff's ability to respond approprigtéo coworkers, supervisors, and the general
public was severely impaired due to her “gelport and treatment records reflecting aberrant
responses to encounters with malesd’]| Dr. Bibby noted that Plaiiff would either avoid these
encounters entirely by not leavingriime or would seek an extrarntal affair with men, as well
as that Plaintiff's treatment res indicated severe anxiety abtdaving the safety of her home.
[Id.]. Lastly, Dr. Bibby opined tha®laintiff's ability to respond appropriately to changes in the
work setting was severely impaired due to “tedreat under a blanket tioe unexpected arrival of
a visitor to the home,” and thatestvould “retreat to the confine$ her home andot leave unless
her spouse insists that she accompany hiral]. [

The ALJ reviewed Dr. Bibby’s August 2017 ommniin the disabilitydecision, and assigned
some weight to the assessed litias “regarding concentration, petence, and pace as well as
understanding and remembering instructiobhg€tcause Dr. Bibby was able to observe and
personally examine Plaintiff. [Tr. 29]. Howevére ALJ afforded little weight to the “social and
adaption limitations” in the opinion because theyewsot consistent with the longitudinal record,
and Dr. Bibby “issued this opion a significant time after the date last insuredd.][ The ALJ
noted that Plaintiff alleged disability primarily due to her PTSD from her time in the military,

migraines, depression, aadxiety. [Tr. 21].



Plaintiff challenges the ALJ's assignmeott little weight to portions of Dr. Bibby’s
opinion, claiming that Dr. Bibbyg opinion was supported by the results of her June 12, 2015 and
August 10, 2017 examinations. [Doc. 14 at 18-19]diflonally, Plaintiff asses that the medical
record supports the limitationsedtified in Dr. Bibby’s opinion. Ifl. at 19]. Therefore, Plaintiff
claims that the ALJ failed to afford appropgeaveight to Dr. Bibby’s opinion, as she had the
opportunity to examine Plaintiff on two oceass, thoroughly documented and supported the
opinion with examination notes and was a spistian her field, ad that the opinion was
“consistent with [the] evidence of record inding Plaintiff's subjective complaints and the
examination findings of other providers.ld[at 20].

Plaintiff does not argue thBtr. Bibby was a treating physiciaand the record reflects that
Dr. Bibby examined Plaintiff twice for varus purposes regarding her VA disabilitgee, e.g.,
Cooter v. Colvin No. 3:14-CV-532-TAVHBG, 2015 WL 9700965, at *5 (E.D. Tenn. Oct. 28,
2015) (“Therefore at best, Dr. Brown was @nftreating, examining source who met with the
Plaintiff on a one-time basis for the purposé completing the VA Disability Benefits
Questionnaire.”)report and recommendation adopted B916 WL 160726 (E.D. Tenn. Jan. 13,
2016). Opinions from non-treatirgpurces are never assesseddantrolling weight but are
evaluated using the regulayobalancing factors set ffin in 20 C.F.R. § 416.927(c)Gayheart
v.Comm’r of Soc. Sec710 F.3d 365, 376 (6th Cir. 2013) (citing 20 C.F.R. § 404.1527(c)). These
opinions are weighed “based on the examiningtieship (or lack thereof), specialization,
consistency, and supportabilitylt. (citing 20 C.F.R. 8 404.1527(c)ther factos ‘which tend
to support or contradict the opinion’ may bensidered in assessirany type of medical
opinion.” 1d. (quoting 20 C.F.R. 8§ 404.1527(c)(6)). An ALJ is only required to provide good

reason for explaining the weighssigned to the opinion of aréating source.” 20 C.F.R. 8
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416.927(c)(2)seePerry v. Comm’r of Soc. Seé01 F. App’x 425, 426 (6th Cir. 2012) (“An ALJ
need not ‘give good reasons’ for the weightdssigns opinions from physicians who, like Dr.
Pickering, have examined but not treatedclaimant.”). In fact opinions from one-time
consultative examiners are not dug apecial degree of deferenddarker v. Shalala40 F.3d
789, 794 (6th Cir. 1994).

Here, the ALJ’'s assignment of some weitghportions of Dr. Baby’s opinion, and little
weight to the assessed social and adaption limitstiis supported by substel evidence, as the
ALJ appropriately detailed hotke opinion was inconsistent with the longitudinal recd8de20
C.F.R. 8 404.1527(c) (directing that an ALJ evédsa non-treating source opinion by considering
the supportability of the opinion)lnitially, during hisstep three assessmethie ALJ found that
Plaintiff only had moderate limitations in interagdiwith others, as well as adapting or managing
oneself. [Tr. 20]. The ALJ notetthat Plaintiff stated that she gets along “fine” with authority
figures in her April20, 2015 Function Reponrd]. (citing Tr. 337)], as welas that she interacted
within normal social parameters at most officsitéiand at the hearings [Tr. 20]. When finding
that Plaintiff had only moderate limitations aalaption, the ALJ noted that the medical record
reflects Plaintiff presented to mya office visits with appropriatdress, appearance, and hygiene.
[1d.].

In the RFC determination, the ALJ stated tRktintiff “presented with normal signs and
findings at several office visits” and detailedatment and examination notes from March 27,
2015 through August of 2017. [Tr. 25-26]. Fitsie ALJ noted that during a March 27, 2015
office visit with psychologist [5. Arulpragasam, Ph.D., Plaintiffas alert and oriented in all
spheres, and although her mood was anxiousdapdessed with congruent affect, her thought

processes were logical, sequential, and gaaktkd in nature, and her judgment and insight
10



appeared good. [Tr. 25ee[Tr. 480]. The ALJ also detaitePlaintiff's June 11, 2015 C & P
examination with Dr. Bibby, including noting, for expla, that Plaintiff pesented a pleasant and
cooperative demeanor throughout the examinatioth vweas alert and fully oriented. [Tr. 25ke

[Tr. 733]. Further, the ALJ stated that Ptdinpresented as pleasant and cooperative, and her
thought processes were logicaldagoal-directed during a Jug@15 office visit with Dr. Linda
Harris. [Tr. 26];see[Tr. 712]2

Additionally, the ALJ noted that Plaintiff hadorked at the level of substantial gainful
activity in only a few of the 10-1gears prior to the aliged onset date, which “suggests [Plaintiff’s]
lack of recent work activity might be duereasons other than medical disabilityld.]. The ALJ
reviewed Plaintiff's reported daily activities clinding noting that she could buy groceries, attend
church sporadically, and visitithh family, to find that her sttements about the intensity,
persistence, and limiting effectsioér symptoms were inconsistent with the medical evidence and
longitudinal record. [Tr. 25]. Lastly, the ALJ rotthat Plaintiff reporgtgoing on cruises in the
Bahamas after the alleged onset date. [Tr. 26].

The ALJ reviewed Plaintiff's continued treatment for PTSD from the VA in 2016 and 2017,
including that “[ijn August 2017, treatment notstate the claimant had missed many of her
appointments for medication management amdividual psychotherapy over the past few
months.” [d.]. Ultimately, when discussing the VA’s increase of Plaintiff's disability rating to
100% in May 2017, several months after Plaintiff'sedast insured, the ALfound that that this

increase, combined with the longitudinal eviden“supports the conclusion that [Plaintiff's]

2While the ALJ cited to a June 16, 2015 offigsit, it appears thathe treatment note
stating that Plaintiff preséed as pleasant and cooperative occurred on June 22, 3@Eplr.
712].
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mental condition wakess severas of thedate last insurethan at the time the VA issued its most
recent disability adjudication. [Tr. 28].

When reviewing the medical opinion evidenttee ALJ also assigned great weight to the
opinion of nonexamining state agency psycholpdichael Hammonds, Ph.D., who examined
the evidence of record at theconsideration level of the agsfs review on September 24, 2015.
[Tr. 26]; se€[Tr. 121]. In relevant part, when assesdttgintiff social interaction limitations, Dr.
Hammonds opined that Plaintiff wasbderately limited in the abilityp interact appropriately with
the general public and the ability to accept irdttams and respond appropriately to criticism from
supervisors; but that she was not significantly limited in thatpahd ask simple questions or
request assistance, the ability to get along witivorkers or peers without distracting them or
exhibiting behavioral extremesné the ability to maintain soclglappropriate behavior and to
adhere to basic standardsn&fatness and cleanliness. [IR5-26]. Similarly, when assessing
Plaintiff's adaption limitations, DtHammonds found that Plaintiff wanoderately limited in the
ability to respond appropriately thanges in the work setting, bt she was not significantly
limited in the ability to be aware of normal hadsand take appropriate precautions, the ability to
travel in unfamiliar places or use public transpiotg or the ability to set realistic goals or make
plans independently of others. [Tr. 126].

Ultimately, Dr. Hammonds opindtiat Plaintiff would be able to maintain attention and
concentration for two hours at a g#nas required to perform simphesks sufficiently to complete
and eight-hour day and a forty-hour week. Heedeined that she was capable of appropriate
social interaction with coworkers and supervisbrg,would be best in an environment which did
not require ongoing public contac{Tr. 126]. He further opinethat Plaintiff was capable of

casual and infrequent contact thatuld be required to answer ai@ns and provide service that
12



was not persistent, and that her supervisbould be direct and noanfrontational. Id.].
Additionally, Dr. Hammonds found that in a wagkvironment requiring the completion of simple,
repetitive tasks, Plaiiit was able to adapt to routine aiges and respond to directions from
others; that she may have difficulty adaptingnew situations at work, but could adapt to
predictable work environments; and that sbeld attend work regularly, make simple work-
related decisions and occupational adjustmeartd, protect against work-related safety hazards
and travel to and from work independentld.]

Therefore, substantial evidence supporésAhJ’s consideration of Dr. Bibby’s opinion,
as the ALJ detailed the evidence in the mddieaord that was inconsistent with the opinion
throughout the disability decision. Furthtthe ALJ is ‘under no special obligation’ to provide
great detail as to why the opiniookthe nonexamining providers &se more consistent with the
overall record’ than the examining, but nontreating providedgrikins v. Soc. Sec. AdmiNo.
3:14-cv-1713, 2017 WL 2692624t *9 (M.D. Tenn. June 21, 2017) (citidprris v. Comm’r of
Soc. Se¢.461 F. App’'x 433, 440 (6th Cir. 2012peeBarker v. Shalala40 F.3d 789, 794 (6th
Cir. 1994) (explaining that opiniorisom one-time consultative ariners are natue any special
degree of deference). “[A]ln ALJ may crediethiews of a nonexamining doctor over those of
someone who has examined the claimant wtier@onexaminer’s opinias better supported by
the objective evidence and more consistth the record as a wholeDixon v. AstrugNo. 2:11-
CV-148, 2012 WL 441194, at *4 (E.O’enn. Feb. 10, 2012) (citingombs v. Comm’r of Soc.
Sec, 459 F.3d 640, 652 (6th Cir. 2006)). Here, #&ie) properly afforded great weight to the
opinion of the nonexamining state agencyagb®logist, Dr. Hammondsand appropriately
explained his decision in wghing the respective opinionsSee Norris 461 F. App’x at 440

(“While perhaps the ALJ could have providepleater detail, particatly as to why the
13



nonexamining opinions were morensistent with the overall reah the ALJ was under no special
obligation to do so insofar as he was weighthe respective opiniorsf nontreating versus
nonexamining sources.”) (citirgmith v. Comm’r of Soc. Se482 F.3d 873, 876 (6th Cir. 2007)).

By reviewing Plaintiff's mental healthgatment and her normal signs and findings at
several office visits, the ALJ restived the supportability of the opinion with the medical record
and Plaintiff's sulgctive allegations.SeeNorris, 461 F. App’x at 469 (holding a consultative
examiner’s opinion “may be rejected by the Aldden the source’s opiom is not well supported
by medical diagnostics or if it imconsistent with the record”)Further, the ALJ noted that Dr.
Bibby’s August 10, 2017 opinion was igslia significant time after PHiff's date last insured.
See Thomas v. Comm’r of Soc. SHo. 2:18-CV-108, 2019 WL 2414674t *3 (S.D. Ohio June
7, 2019) (“Evidence of a disability obtained afteg thate last insured issually unpersuasive.”)
(citing Strong v. Soc. Sec. Admi&8 F. App’x 841, 845 (6th Cir. 2004)).

While Plaintiff claims that Dr. Bibby'spinion was supported by the medical record and
her two examinations of Plaintiff, the Courhdis that the ALJ’s determination was within his
“zone of choice.”Blakley v. Comm’r of Soc. Seb81 F.3d 399, 407 (6th Cir. 2009) (holding that
“[tlhe substantial-evidence standard. presupposes thttere is a zone afhoice within which
the decisionmakers can go either way” and élsdbng as substantial evidence supports the ALJ’'s
finding, the fact that the recombntains evidence which causupport an opposi@onclusion is
irrelevant) (quotations omittedgge alsdHuizar v. AstrueNo. 3:07CV411-J, 2008 WL 4499995,
at *3 (W.D. Ky. Sept. 29, 2008) (“While pldiff understandably argues for a different
interpretation of the evidence from that chobgrthe ALJ, the issue isot whether substantial
evidence could supportantrary finding, but simply whethesubstantial evience supports the

ALJ’s findings.”). Therefore, the ALJ's éatment of Dr. Bibby's opinion is supported by
14



substantial evidence, and Plaintiff’'s assignments of error do not constitute a basis for remand.

B. ALJ’'s Treatment of Ms. Miller’s Opinion

Plaintiff asserts that the ALJ failed to progeweigh the opinion of her treating mental
health counselor, MaMiller, under Social Security Rulin§6-3p. [Doc. 14 at 21]. Plaintiff
maintains that the ALJ “failed to conduct gmpeopriate analysis” of thopinion, as it was well-
supported by the medical record, including élxaminations performed by Dr. Bibbyld][at 22—
23]. Further, Plaintiff claims that the ALJ moperly discounted Ms. Miller’s opinion because it
was rendered after the date last insured, as Kilfer was speaking to BIntiff's limitations as
they relate back to #relevant period.”Ifl. at 24]. Lastly, Plaintiff sserts that the ALJ improperly
found that the opinion discussed the ultimate tioesf whether Plaintiff was disabledld] at
24-25].

Ms. Miller provided an opiniomn March 23, 2017, and firstaséd that she had treated
Plaintiff “for a few sessions” for treatment loér PTSD with Anxiety and Depression secondary
to the PTSD. [Tr. 902]. Ms. Millestated that Plaintiff's “expeznces have not yet been treated
and remain a dominant factor in her abilityfdaction on several levels,” including “working in a
public setting” and “interactg with other people.” Ifl.]. Additionally, Ms. Miller noted that
when Plaintiff is around other people, “shesha heightened sense of vulnerability which
contributes to the sense of loss of safety,” i was “hypervigilant and on constant alert, and
due to the severe degree of atyj” Plaintiff had “extreme difficlty focusing on the task at hand
as well as being around othersld.]. Therefore, Ms. Miller opinethat she did not believe that
Plaintiff was able to work in a prodtive manner at the present timéd.J.

In the disability decision, the ALJ revied Ms. Miller's opinion and afforded it little

weight. [Tr. 27]. First, the ALJ noted that Ms. Miller admitted that she had only seen Plaintiff for
15



a few sessions.Id.]. Next, the ALJ detailed that MBliller submitted her omiion long after the
date last insured, and, “as suchhés limited probative value.” Id.]. The ALJ noted an
inconsistency in Ms. Miller’s letter, in that shatstd that Plaintiff's “mental health issues have
not been treated; however, this is inconsisteitti {Plaintiff's] long treatment history at the VA
for post-traumatic stress disorder.ld.]. Lastly, the ALJ found that the opinion addressed the
issue of whether Plaintiff “could work in a productivanner, yet the issuedisability is reserved
for the Commissioner alone.’ld[].

Under the regulations, a “aBng source” includes physiciangsychologists, or “other
acceptable medical source[s]” whapide, or have provided, medidatatment or evaluation and
who have, or have had, an ongoing treatmeldtiomship with the claimant. 20 C.F.R. 88
404.1502; 416.902. Social Security Ruling 06-03p governs the opinions of “not acceptable
medical sources.” 2006 WL 2329939, at *2 (Aug. 9, 260&vidence from those who are “not
acceptable medical sources” or “other sources,Utlolg mental health counselors, “are important
and should be evaluated with kisgues such as impairment setyeand functional effects, along
with other relevant adence in the file.” SSR 06—03p, 2006 WL 2329939, at *&e Cole v.
Astrue 661 F.3d 931, (6th Ci2011) (noting that claimant’s tridag mental health counselor was
an “other source” under 20 C.F.R. § 404.15513(d)(1)).

Therefore, as an “other source,” Ms. Millegginion was not subject to any special degree
of deference. See Meuzelaar v. Comm’r of Soc. Sé8 F. App’x 582, 584 (6th Cir.

2016) (stating that “the opinion of a nurse or aseyractitioner—is entitled to less weight than a

3 “SSR 06-03p was rescinded [as towisifiled on or akr] March 27, 201 7eeNotice of
Rescission of Social Security Rulings, 82IFReg. 15263-01 (March 27, 2017), but was in effect
at the time of the ALJ’s decin, and as such, applies her@®avis v. Comm’r of Soc. Sedo.
1:16-CV-2446, 2018 WL 1377790, at *7 n.6 (N.D. Ohio Mar. 19, 2018).
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physician’s opinion because a nurse is not an ‘dabépmedical source™). Interpreting Social
Security Ruling 06-03p, the Sixth Circuit hasfal that “[o]pinions from non—medical sources
who have seen the [Plaintiff] in their preional capacity should bevaluated by using the
applicable factors, including how long the smuhas known the individual, how consistent the
opinion is with other evidence, and hewell the source explains the opinionCruse v. Comm’r

of Soc. Sec502 F.3d 532, 541 (6th Cir. 2007).

The ALJ considered Ms. Miller’'s status as‘“ather source,” and properly explained the
weight assigned to her opinion. Further, the Alas not required to agsi controlling weight to
the opinion, and the ALJ assessed/ds. Miller's opinion was consisent with the medical record
as a whole. The consistency of an opinion with oéivedence in the record is one factor that may
be considered in evaluating medical opmievidence from an “other sourceSeeSSR 06-03p,
2006 WL 2329939, at *4. In this regard, the ALJ ndteat Plaintiff had received mental health
treatment from the VA for her PTSD, although Msll&fi stated that Platiff's mental health
issues had not been treated. The ALJ also notdti#fls lack of an extensive treatment history
with Ms. Miller, as she statetiat she had only seen Plainfibi a few sessions of therapgee,
e.g, Clemons v. Comm'r of Soc. Sé¢o. 1:18-CV-119, 2019 WL 668018, at *11 (S.D. Ohio Feb.
19, 2019) (“Because Ms. Strouprist an acceptable medical source, the ALJ was not bound to
weigh her opinion in accordance with the regoty factors. The ALJ complied with the
regulations by considering Ms.r8tp’s opinion and discounting it for valid reasons which are
substantially supported by the evidenMs. Stroup saw plaintiff fiver so times over a period of
less than two months before issuing her assessof marked and extreme mental limitations,
which were not consistent with Ms. &@ip’s mental status exam findingsrfgport and

recommendation adoptdxyy, 2019 WL 1099756 (S.D. Ohio Mar. 8, 2019).
17



Further, the ALJ properly considered thdis. Miller's opinion was provided after
Plaintiff's date last insured. tEdence of disability obtained aftéhe expiration of insured status
is generally of little probative value.Strong v. Soc. Sec. AdmiB8 F. App’x 841, 845 (6th Cir.
2004). Moreover, “post-expiration evidence mustteskaack to claimant’s condition prior to the
expiration of her datkast insured.”Wirth v. Comm’r of Soc. Se&7 F. App’x 478, 480 (6th Cir.
2003) (citingKing v. Sec’y of Health & Human Serv896 F.2d 204, 205-06 (6th Cir. 1990)).
Here, Ms. Miller's opinion is dated from severabnths after Plaintiffdate last insured, and
while it discusses Plaintiff’'s PTSD, the opinion does state that she treated Plaintiff prior to the
date last insured or coversetperiod prioto this date.

Lastly, the ALJ properly found ths. Miller's statement tha®laintiff could not work in
a productive manner was on an issue reservedddCaimmissioner. Opinions on issues reserved
to the Commissioner, such as whether a claimant is “disabled,” are not considered medical
opinions “because they are administrative finditiggt are dispositive of a case.” 20 C.F.R. 8
404.1527(d)(1). Thus, opinions on issues reserved to the Commissioner, regardless of the
opinion’s source, “will not be giveany special sigficance . . . ."ld. Here, the ALJ considered
Ms. Miller’'s opinion, and did notliscredit the opinion solely because a portion of the opinion
addressed an issue of disabiligserved for the Commissioner.

Ultimately, the ALJ had broad deference in his consideration of Ms. Miller’s opinion, as
“[tlhe opinion of a ‘non-acceptable medical sourtenot entitled to any particular weight or
deference—the ALJ has discretion to assigany weight he feelspgpropriate based on the
evidence of record.”"Noto v. Comm’r of Soc. Se&32 F. App’x 243, 248-49 (6th Cir. 2015)
(internal citations omitted). @cordingly, the Court finds thatéhALJ appropriaty considered

Ms. Miller’s opinion and prop#y stated his reasons for assigning it little weig&ee Hill v.
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Comm’r of Soc. Secs60 F. App’x 547, 550 (6th Cir. 201@)rhus, the ALJ properly considered
the [therapist’s] opinion as antler source’ and explained heasens for giving it ‘little to no
weight.”).
VI.  CONCLUSION

Based on the foregoing, PlaintgfMotion for Summary JudgmenDdc. 13 will be
DENIED, and the Commissioner’s Motion for Summary Judgmeat| 19 will be GRANTED.
The decision of the Commissioner will BEFIRMED . The Clerk of Court will bB®IRECTED
to close this case.

ORDER ACCORDINGLY.

.\/\‘,.4_./:3-' o C. racler
Debra C. Poplin
UnitedStatesMagistrateJudge
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