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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

JASON GUNN

Plaintiff,
V. No.: 38-cv-467-TWP-HBG
CLAIBORNE COUNTY JUSTICE

CENTER, MICHELLE SMITH, STEVE
ELLIS and MARK ELLIS

N N N N N N N N N

Defendants.

MEMORANDUM OPINION

This is a pro se prisoner’s civil rights action brought under 42 U.S.C. § 198&bygGunn
(“Plaintiff”). Upon initial review of Plaintiff's motion to proceead forma pauperigDoc. 1], the
Court issued a deficiency order notifying Plaintiff that he had neither paid the fagdr
submitted the proper documents required to prodeefbrma pauperisunder 28 U.S.C. §
1915(a)(2) [Doch]. Plaintiff was warned that unless he eithaidhe full filing fee or submitted
the appropriatén forma pauperisilocumentation, properly signed and completed, within thirty
days of entry of the deficiency order, the Court would presume that he is not a paupsrhesse
full filing fee, and disnss the case for failure to prosecute [Copp. 12].

The deficiency order was entered on January 14,,20kPwas mailed to Plaintiff's listed
address at th€laiborne County JajlDoc. §. On January 222019, that mail was returned as
undeliverableand unable to be forwardéecause Plaintiff is no longer thdi2oc. 6] Plaintiff
has not provided the Court with an updated address as required under the LocabBeffeb.

Tenn. L.R. 83.13.
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More than thirty days have passed since the entry of the deficiency order and Pksntiff h
failed to pay the fee, submit the appropriate documentation, or otherwise respond todethat or
any way. Accordingly, Plaintiff's motion for leave to proceedorma pauperigDoc. 1] will be
DENIED and Plaintiff will be ASSESSED total court fees in the amount of four hundred
($400.00) dollars, consisting of a filing fee of three hundred fifty dollars ($350.00), and an
administrative fee of fifty dollars ($50.005ee28 U.S.C. § 1914(a); Judicial Conference of the
United States, District Court Miscellaneous Fee Schedule # 14 (eff@ejptember 1, 2018). The
Clerk isDIRECTED to forward a copy of this opinion to the Court's financial deputy.

In addition, pursuant to Fed. R. Civ. P. 41(b), this action wiDH&M | SSED for want of
prosecution and for failure to comply with the Court’s deficiency order and the locabfuleurt.
McGore v. Wrigglesworthil14 F.3d 601, 605 (6th Cir. 199%)erruled on other grounds by Jones
v. Bock 549 U.S. 199 (2007).

Federal Rule of Civil Procedure 41(b) provides for involuntary dismissal of a dotripla
“the plaintifffails to prosecute or to comply with these rules @ourtorder. . ..” See, e.gKnoll
v. Am. Tel. & Tel. C9.176 F.3d 359, 3683 (6th Cir. 1999). Dismissal under Fed. R. Civ. P.
41(b) may besua sponte Jourdan v. Jabe951 F.2d 108, 109 (6th Cir. 1991 determining
whether nvoluntary dismissal is warranted under Fed. R. Bivi1(b) for failure to prosecute, a
court is to consider four factors:

(1) whether the party’s failure is due to willfulness, bad faith, or fault; (Zthen

the adversary was prejudiced by the dismissed party’s conduct; (3) whether the

dismissed party was warned that failure to cooperate could lead to dismissal; and

(4) whether less drastic sanctions were imposed or considered before dismissal was

ordered.

Schafer v. City of Defiance Police DeB29 F.3d 731, 73{6th Cir.2008).



As to the first factor, the Court finds that Plaintiff's failure to comply with therCoorder
is due to his own willfulness and fault. Local Rule 83.13 imposes upon a pro se litigant the
obligation to both monitor the progress of his case and to prosecute it diligently. Moreatver, th
same rule provides that the failure of a pro se Plaintiff to timely respaaa order sent to the last
address provided to the Clerk may result in dismissal of the etege, the record shows théte
deficiencyorderwasmailed to Plaintiff at his last reported addrf83ec. § andwas returned as
undeliverable [Doc. 6 Moreover, Plaintiff failed to notify the Court of his address change in
violation of Local Rule 83.13.

The case law is clear that “while pro lggants may be entitled to some latitude when
dealing with sophisticated legal issues, acknowledging their lack of form@htgrathere is no
cause for extending this margin to straightforward procedural requirementslalgpeeson can
comprehend asasily as a lawyerJourdan 951 F.2d at 109. Thaeficiencyordersetaclear and
firm deadline for Plaintiff to follow. Haevertheless failed to adherelhatdeadline in violation
of both the local rules and thaderitself. Accordingly, thefirst factor weighs in favor of
dismissal

As to the second factor, the Court finds fihetcauseervice was @verissued Plaintiff's
failure o comply with thedeficiencyorder has not prejudiced Defendants.

As to the third factor, the CouvtarnedPlaintiff that his case would be dismissédde
failed to comply with the deficiency rder within the allotted timefram¢Doc. 5at 1-2. The
Clerk’s office likewise attempted &dvisePlaintiff of the requirement that he notify the Cledfk
any address change within 14 days and that the failure to respond to an ordeedddrisslast
address provided to the Clerk may result in dismissal of the case [Dothi8]Notice also was

returned as undeliverable [Doc. 4]. Had Plaintiff monitored this case aseetgader Local Rule



83.13, he would have been aware of these attempts to placs maotice of the consequences of
non-compliance, and this factalso weighs in favor of dismissal.

Finally, as to the fourth factor, the Courtdmthatanyalternative sactions would not be
effective Plaintiff failed to respond to the Courtisder, has not provided an updated addrass,
otherwisehas failed tamonitor orpursuethis actionin any waysincefiling his complainton
November 1, 2018Doc. 2]. Any further attempt to prod Plaintiff into compliance throulgé
imposition ofa lessesanctionthan dismissaivould appear tde futile

Forthe reasons set forth above, the Court concludes that the relevant factorsaeigh i
of thedismissal othis action Accordingly, pursuant to Fed. R. Civ. P. 41(b), this action will be
DISMISSED with pregudice for want of prosecution and for failure to comply with the Court’s
ordersand the local rules of courMcGore 114 F.3d at 605 (frisoner does not comply with a
deficiency order, the district court must presume he is not a pauper, assebstheunt of fees,
and must order the case dismissed for want of prosecution).

In accordance with 28 U.S.C. § 1915(a)@BpRule 24 of thé-ederal Rules of Appellate
Procedure,lte CourtCERTIFIES that any appeal from this action would not be taken in good
faith and would be totally frivolous. Therefore, any application layrfff for leave to proceeith
forma pauperioon appeaWill be DENIED. SeeFed. R. App. P. 24.

AN APPROPRIATE ORDER WILL ENTER.

s/ Thomas W. Phillips
SENIOR UNITED STATES DISTRICT JUDGE




