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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

IN RE: ELLIOTT J. SCHUCHARDT No. 3:18MC-39

N N N N N N

MEMORANDUM OPINION AND ORDER

This is an attorney disciplinary mattegarding Elliott J. Schuchardt (“SchuchardtQn
June 22, 201&hen Chief United States District Judge Thomas A. Varaceived information
suggesting that Schuchardt “violated the Rules of Professional Conduct as adap&e8dgyreme
Court of Tennesseeor “engaged in unethical conduct tending to bring the Court doaheto
disrepute. E.D.TENN. L.R. 83.7(a). The Court issued a Show Cause Order requiring Schuchardt
to demonstrate why disciplinary action should not be taken againgthii@]. Upon Schuchardt’s
responses [D. 9, 13] and motion to vacate prior sanction orders [D. 11], the mattdiewed te
the Honorable H. Bruce Guyton, Chief United States Magistrate Judge, f@wreand
recommendationE.D.TENN. L.R. 83.7(h).

This matter is now before the Court on the Report and Recommendation (“REfT)yfi
Judge Guyton [D. 14], regarding the disposittbthe attorney discipline matter aB¢huchardt’s
motion to vacate prior sanction orders [D. 11]. Schuchardt has raised eight objectienR&R
[D. 18] and has filed additional motions to unseal the case [D. 19], for oral argument [D. 20], and
for a hearing [D. 21]. The R&R recommends that Schuchardt be found in violation of the
Tennessee Rules of Professional Conduct anBatieral Rules of Bankruptcy ProceduFairther,
the R&R recommends th#tis Court (1) reprimand Schuchardt for his accusations against Judge

Bauknight (2) suspend Schuchatmitm the practice of law in the United States District Court for
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the Eastern District of Tennessee and all of itssaims and units for a period of two yeaasnd
(3) permit Schuchardb apply to this Court for early reinstatement pursuant to several application
requirementsafter the expiration of one year.

For the reasons that follow, the Court finds Schuchardifsctions to be without merit
and all eight objections are overruled. The R&R be adopted. Schuchardt’s motion to vacate
prior sanction ordersiill be denied. Schuchardt’'s motion to unseal the c@flebe granted
Schuchardt’'s motion fasral argument and a hearingas untimely, anavill be deniedas waived

Further, the Court finds that Schuchardt has violated the Tennessee Rules of Prbfessiona
Conduct, the Federal Rules of Bankruptcy Procedure, the Local Rules for the [Eastect of
Tennessee, and has “engagadunethical conduct tending to bring the Court or the bar into
disrepute.” Consequently, the Court has determined that disciplinary actiarrastgd.

l. Nature of the Proceedings

This Court has the inherent power and responsibility to oversee the conduct of attorneys
that practice in the Eastern District of TennessBeeln re Moncier 550 F. Supp. 2d 768, 772
(E.D. Tenn. 2008)see also In re Landstreet90 F. Appx 698, 70302 (6th Cir. 2012)“The
district court hasnherent duty and responsibility to supervise the conduct of attorneys appearing
before the court.”). Attorney disciplinary proceedings are part and pafctiat solemn
responsibility. ‘A disciplinary proceeding is neither criminal nor civil; rather, it is an investigation
into the lawyer's conduct to determine whether the lawyer may continue tc@maprofession
that is imbued with the public interest and trubt.re Landstreet490 F. Appx at 702 (quotations
omitted).

At a minimum, attorneyappearindgefore courts othe Eastern District of Tennessee bear

the responsibility of adhering to the standards for all attorneys practicirgime$sedz.D. TENN.



L.R. 83.6. Even still, federal courts have their own distinct requirements and starolard
attorneys appearing before themhese standards are not necessarily greater or lesser than courts
of the state bar, but reflect the different nature of federal courts. To thafadtidrieys practicing

law in the Eastern District of Tennessee are held to certain requireamehstandards separate
from those imposed by state regulatory bodiés.re Cowan 620 F. Supp. 2d 867, 868 (E.D.
Tenn. 2009)citing In re Moncier, 550 F.Supp.2d at 769—70). When the professional standards

for Tennessee attorneys, for attornayshe Eastern District of Tennessee, or both, are violated,
this Court bears the unwelcome, but necesdask of imposing discipline upon the offending
attorney.

When discipline must be imposed, courts have inherent authority to suspend or disbar
lawyers due to the lawyer’s role as an officer of the court which graabaissionln re Snyder
472 U.S. 634, 6481985) When an attorney transgresses both the standards of thethar of
Eastern District of Tennessee and the professional standards for all Semna#srneys without
contrition, as is the case here, this Court must solemnly and soberly impose an ajgosapation
for that attorney’s misconduct.

Il. Background?

OnAugust 3, 2017, Schuchardt made an allegation in open court during an August 3, 2017
hearingin the casdn re Jennifer N. RobertdNo. 3:17bk-31543,that the Honorable Suzanne
Bauknight, Bankruptcy Judge for the Eastern District of Tennesseegrtuzdjedin ex parte
communications with the Chapter 13 Trustee, Gwendolyn Keftkgrney”). On August 10,
2017,Judge Bauknightonducted a show cause hearniegardingSchuchardt’sccusation.Prior

to the hearing, Schuchardt, at Judge Bauknight's dirediled,an affidavit containing the basis

L A detailed background of the case can be found in the R&RA4].
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for his accusation. As a basis for his accusation, Schuchardt pointed to coonetsathad with
Edward Shoemakef*Shoemaker”) Maurice Guinn(“Guinn”), and Kevin Chern(“Chern”),
present and former law partneo$ UpRight Law, Schuchardt’s firm. Likewise, Schuchardt
claimed thatthe “oddtiming” of certain orders issued by Judge Bauknight sanctioning his
misconduct‘created an inference that [Tiffany] Dilofi¢"Dilorio”), Trial Attorney for Region 8
of the Unied States Trustee Prografignd/or Kerney might be discussing issues from the
[UpRight] litigation with the court.”

At the hearing, Judge Bauknight stated that Schuchardt’s accusation violated Tennessee
Rule of Professional Conduct 8.2, but permitted Schuchardt to present evidence supporting his
position. Schuchardt’dirst two witnesses, Shoemaker and Guiestifiedto conversations that
they had with Schuchardt and others related to Schuchardt’s accasgiost Judge Bauknight
Both contradicted certaifactual assertionSchuchardt had ma@mdinterpreted the content and
meaning of prior conversations differently than Schuchardt. Tru&teeey took the stand,
unequivocally deying ex partecommunications with Judge Baukniglaind testified that she
reporteda previousnappropriate confrontatidoy Schuchardt to the clerk and deputy cleirkhe
Court, not Jude Bauknight. Schuchardt testified, rehashing his accusations and assettieg tha
had evidence to support the existenceexfpartecommunications. At the conclusion of the
hearing, Judge Bauknight ordered Schuchardt to attend further profesgioinailsng, pay for
and acquire the transcripts and recordings of several hearings, and forwdrdnbeipts and
recordings to the Board of Professional Responsibility. Further, Judge Bauknigbhpobh&dt
on notice that continued incivility would result in further sanctions.

After a November 15, 2017 hearing in the dase Perry L. DupreeNo. 3:17-bk-32158,

regardingSchuchards fees,Judge Bauknight made a finding that Schuchardt was continuing in



inappropriateconduct. On January 9, 2018, Judge Bauknight dssughow cause ordein
seventeen casesutlining the Court’'s concern about Schuchardt’'s conduct and competency.
Schuchardt and United State$rustee proposed an agreement,, aftér further modification, an
“Agreed Order Resolvinthe Order to Show Cause Dated January 9, 208jr€ed Ordel) was
signed by Schuchardt and issued. The Agreed Qadead February 9, 2018laced a moratorium
on Schuchardt’s practice before tieoxville Division of the United States Bankruptcy Colar

the Eastern District of Tennesdee six months. Specifically, Schuchardt could not “undertake
new representation or continue to represent any party in any bankruptcy caseemding
currently pending or to be filed” before the CourLikewise, if approached by clients or
prospective clients, Schuchardt was directed to “immediately refer any ssgegtige clients to
anotherattorney/attorneys to properly handle such métt€ertain other requirements weakso
imposed related to specificszs before Judge Bauknight.

In May of 2018, Judge Bauknight became aware that Schuchardt had possibly violated the
Agreed Order in two cases, issuing show cause orders for Schuchardt to demuistrate
should not be held in contempt for violating the Agreed Order. Schuadtesmttndedhat he
provided free legal advice to the two parties, but did not “represent” them as prohibitesl by
Agreed Order. Specifically, Schuchardt prepared the schedules and fommes Tressa L. Wehb
No. 3:18bk-31418 further advising her after the filing, and completed reaffirmation fornhs in
re Jason A. & Linda C. EdingtomMNo. 3:18bk-30299. Schuchardt had not referred Ms. Webb or
the Edingtons to other attorneys. Schuchardt further moved to disqualify JudgegBaukaking
further accusationggainstJudge Bauknightclaiming that shedemanded that Schuchardt

withdrawa separateivil suit against Trustee Kerneynd appeals dfankruptcy case



After the June 7, 2018 hearing, Judge Bauknight found that Schuchardt’s representation of
Ms. Webb and the Edington®olated the Agreed Order, citing Tennessee Code Annotated § 23
3-101 and the Tennessee Rules of Professional Conduct. Further, Judge Bauknight found that
Schuchardt’s accusations in his recusal motion were additional violations of TenRessg of
Professional Conduct 3.3 and 8.2(a)(1). On June 20, 2018, Judge Bauknight issued an order
directing Schuchardt to show cause why he should not be sanctioned fangithlatTennessee
Rules of Professional ConduabdFederal Rule of Bankruptcy Procedure 9011 and engaging in
the unauthorized practice of law in violation of the Agreed Order and Tenr@sdeéAnnotated
§ 23-3-101.

On June 22, 2018, Judge Baukmirequestedby letterthat the Chief United States District
Judge initiate proceedings against Schuchardt under Local Rule 83.7(b), outlining the t@iduc
undergirded her complaint. After reviewing the complaint, the Chief Judge foundabanhaés
grounds existed for further investigation, issuing a show cause order rdjr8ctiuchardto
respond to the complaint on June 29, 2018. The matter was referred to Chief United States
Magistrate Judge H. Bruce Guyton to provide a report and recomn@andatccordance with
Local Rule 83.7(h).

On July 10, 2018, Schuchardt responded toShew GauseOrder and answered the
complaint, including twentgix exhibits. That same day, Schuchardt moved to vacate the prior
sanction orders issued against him by Judge Bauknight. On August 17, 2018, Schuchardt
supplemented his answer, along with another fifteen exhibigsther the initial answer nor the
supplementaanswer included a specific request for a heavingtatement declining a hearing, as

required by Local Rul83.7(e)(4). Because Schuchardt did not request a hearing under Local Rule



83.7(e)(4) and Judge Guyton determined that a hearing was not neceskakpcal Rule 83.7(i),
no hearing was held.

The R&R before the Court was issued on August 30, 2019. After considering the nature
of the misconduct, Schuchardt’'s mental state and intent, the actual and patgunyabi the
misconductand aggravating and mitigating circumstances, Judge Guytommesaded thathe
Court reprimand Schuchardt for his accusations against Judge Bauknight, sBshandardt
from practicing in the Eastern District of Tennessee for two years, and Sehmchardto apply
for early reinstatement should Schuchardt’s application include evidence ofi.refor

On September 26, 2019, pursuant to the Court’s grant of an extension of time to respond
to the R&R, Schuchardt raised eight objections to the R&R. Schuchardt additimoakd to
unseal the case, for oral argument on the matter, and for a hearing.

I1I. Discussion of Schuchardt’'s Objections

Schuchardt raises eight objectidoghe R&R: (1) Local Rule 83.7 is unconstitutional; (2)
the R&R is insufficiently specific as to any misconduct; (3) the R&R does mdaiexhow the
Chapter 13 plan imn re Perry L. Dupreavas norcompliant; (4) the R&R improperly finds delay
in In re Heather D.Kirkland andIn re Roy V. Taylqgr(5) the R&R does not address evidence of
ex partecommunications by Judge Bauknight; (6) the R&R does not identify any violation of the
Agreed Order; (7) the R&R recommends an apology, which is disfavored/jgrid (8) the R&R
does not address the appearance of impropriety by Judge Baukigagtit. will be addressad
turn.

A. Constitutionality of Local Rule 83.7
Schuchardt’s first objection challenges the constitutionality of Local Rule 83.7 uneder t

Fifth Amendment. Specifically, Schuchardt challenges the facial constitutionality of Loakd R



83.7 for providing procedural due process and the constitutipdlLocal Rule 83.7 as it has
been applied to his case.

As a court carries owdttorney disciplinary proceedings, it must provide procedural due
process Seeln re Ruffalg 390 U.S. 544, 5501968) This means that this Court must provide
attorneys notice and an opportunity to be hedmde Landstreet490 F. App’x 698, 701-02 (6th
Cir. 2012) see alsdNalwyn v. Bd. of Prof Responsibility of the Supreme Court of Tennessee
481 S.W.3d 151, 170 (Tenn. 201(BXplaining that, In re Ruffalostands for the proposition that
a lawyer subject to discipline is entitled to procedural due process, including aotic an
opportunity to be heard.”

To provide attorneys with procedural due procgssng disciplinary proceedingshe
Eastern District of Tennessee has adopted Local Rule 8&der Local Rule 83.7]t] he Court
may impose discipline on any member of bisr who has violated the Rules of Professional
Conduct as adopted by the Supreme Couiafnessee, or has engaged in unethical conduct
tending to bring the Court or the bar into disrepute.”

The Court will first examine Schuchardt’s challenge to the facial constitutionélitycal
Rule 83.7 and then the constitutionality of the application of Local Rule 83.7 to Schuchaslt’s cas

1. Facial Constitutionality of Local Rule 83.7
Procedural due process for attorney disciplinary proceedings requires aontican

opportunity to be heardin re Landstreet490 F. Appk at 702.

2The general right to procedural due process is protected by the Fiftroarideath Amendments. Here, the Fifth
Amendment provides the applicable basis for Schuchardt’s due procéss Higtwever, this is a distinction without
a difference as the procedural due process right is coextensive under eitheinfemerseeMalinski v. New York
324 U.S. 401, 415 (1948)To suppose that ‘due process of law’ meant one thing in the Fiftmément and another
in the Fourteenth is too frivolous to require elaborate rejet}i@frankfurter, J., concurring).
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a. Notice

Procedural due process requires notice thdteasonably calculated, under all of the
circumstances, to apprise interested parties of the pendency of the actiafioatidhem an
opportunity to present their objectiohShoemaker v. City of Howel95 F.3d 553, 560 (6th Cir.
2015) (quotingMullane v. Central Hanover Bank and Trust.C&39 U.S. 306, 314 (1950)).

Local Rule 83.7 sets forth tiiermal process for attorney discipline in the Eastern District
of Tennessee. First, formal proceedings are initiated by a show cause otlerGiyef Judge,
either upon the Chief Judge’s initiative or upon complatiD. TENN. L.R. 83.7(b). When an
action is prompted by complaint, such a complaint must be detailed. A complaint muds:inclu

(1) The name, address, and telephone number of the complainant;
(2) The specific facts that require discipline, including the date,
place and nature of the alleged misconduct, and the names of
all persons and witnesses involved;
(3) Copies of all available documents or other evidence that
support the factual allegations, including a copy of any rule or
order of the Court that is alleged to hdeen violated; and
(4) At the end of the complaint, a statement signed by the
complainant under penalty of perjury that the complainant has
read the complaint and the factual allegations contained therein
are correct to the best of thbemplainant's knowledge.
Id. at (b)(1}(4). If the Chief Judge finds that the complaint warrants further irgaggin, she
may issue a show cause order to the subject of the complaint, along with all acaampany
documents.Id. at (b), (c).

As this B a predeprivation process, all documents are kept under seal to preserve the

attorney’s reputation pending adjudication as “a lawyer's professionaatiepuis his stock in

trade, and blemishes may prove harmful in a myriad of Wwalsre Moncier 550 F. Supp. 2d

768, 774 (E.D. Tenn. 20083itations omitted).The Chief Judge may impose interim suspension



on an attorney’s rights to practice in this Countyoin exceptional circumstances.D. TENN.
L.R. 83.7(c)(5).

After a show cause order isugsl, the respondent has 21 days to file a respizhsd.(e).
That response must include:

(1) The name, address and telephone number of the respondent.

(2) A specific admission or denial of each of the factual allegations
contained in the complaint and order to show cause and, in
addition, a specific statement of any facts on which respondent
relies, including all other material dates, places, persons and
conduct relevant to the allegations of the order.

(3) All documents or other supporting evidence not previously filed
with the complaint or order that are relevant to the charges of

alleged misconduct.

(4) A specific request for a hearing or a statement specifically
declining a hearing.

(5) A statement signed by the respondent under penalty afrper|

indicating that the respondent has read the response and that, to

the best of respondent's knowledge, the facts alleged therein are

correct.
Id. at (e)(15). Lastly, the Local Rule enumerates that i$djpline whichmay be imposed
includes disbarment, suspension, reprimand, or such other further disciplinary a¢hierCaurt
may deem appropriate and judd’ at (a).

This detailed, rigorous process has bestablishedo ensure that attorneys have clear,

specific notice of their offenses anldetchance to meet them. Further, should an attorney’s
response disclose that the complaint is meritless, the Chief Judge may dismisdeghemmah

like ruling on a motion to dismiss in the civil conte@ee idat (f). In short, the process set fort

in Local Rule 83.7 iSreasonably calculated, under all of the circumstances, to apprise interested
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parties of the pendency of the action and afford them an opportunity to present theiomdjecti
Shoemakef795 F.3dat 560.
b. Opportunity to be Heard

Procedural due process requires an opportunity to be heard. In the attorneindiscipl
context, the Sixth Circuit has construed this requirement to mean that “courisrowide’ ample
opportunity ... to show cause why an accused practitioner should not be distiaime®. Cook
551 F.3d 542, 549 (6th Cir. 2009) (quotifigeard v. United State854 U.S. 278, 282 (1957)).

In addition to the aforementioned respottsa show cause orddrocal Rule 83.Tequires
attorneys to specifically request or decline a hearth@. TENN. L.R. 83.7(e)(4). A hearing shall
be held whenever such a request is made, or when the appointed judge or judicial officer
determines that a hearing is necessétyat (i). This hearing must be noticed 21 dayadvance
oversea by a judicial officer with authority to resolve procedural disputesyried out
confidentially to protect the attorney, and recorded in the event of subsequent levée\(r) (1)~
(2). Likewise, alltestimonymust occur under penalty of perjunyjtnesses may be craess
examined and confronted, and respondents may be represented by ¢duasg)(1)-(3). Any
accusation of sanctionable misconduct must be proven by clear and convincing evideate
()(4). Further, if a judicial officer is appointed pursuant to Local Rule 83.7{B)appointed
judicial officer then prepares a written recommendation, to which the respondent may then object.
Id. at (j)(2).

In sum, not only does Local Rule 83.7 provide for notice to attorneys of the specific
allegations against them and the possible penalties they may face, the Rulespattarneys the
opportunity to meet the allegations with evidence and request a hearing to dicabRlle 83.7

is not facially unconstitutional.
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2. Constitutionality of Local Rule 83.7 & Appliedto Schuchardt

This specificapplication of Local Rule 83.7 to Schuchardt has also complied with due
processequirementsNeverthelessSchuchardt challenges several aspects of the process as it has
been applied to him.

First, Schuchardt construes the R&Rfited that he was nogpermitted a hearing on the
matter. This is false. As discussadipra Local Rule 83.7(3)(4) requires respondents to include
arequest for a hearing or a statement declining a heaBognreither of Schuchardt’s responses
complied with this requirement. It is true thiaétSupreme Court hatrdditionally insisted that,
whatever its formppportunityfor [a] hearing must be provided before the deprivation at issue
takes effect. Fuentes v. Shevid07 U.S. 67, 821972) €iting In re Ruffalg 390 U.S.at 550—

551) (other citations omitted) (emphasis addeHpwever, “the hearing required by due process
is subject to waivet Id. (citing Boddie v. Connecticud01 U.S. 371, 37g9 (1971)) seeD. H.
OvermyerCo. Inc., of Ohio v. Frick Cp405 U.S. 174, 185 (1972).

Here,the Court agrees with the R&R th&thuchardivaived his right to a hearing by
failing to comply with the procedures to request adBee Lewis v. Whirlpool Cor630 F.3d 484,

490 (6th Cir. 2011}“[D] ue process does not require a hearing, but instead an opportunity to be
heard”) (citing Logan v. Zimmerman Brush Cd55 U.S. 422, 43(1982); Farhat v. Jopke370

F.3d 580, 596 (6th Cir2004) (“[T]he availability of recourse to a constitutionally sufficient
administrative procedure satisfies due process requirements if the canplairely declines or

fails to take advantage of the administrative procedure.”). Schuduardindghat he implicitly
requested a hearing in his response when finst response‘respectfully demand[ed] an
opportunity to respond to Judge Bauknight’'s accusatior@e times.However,Local Rule 83.7

requires “a specific request for a hearing,” and Schuchardt was given a fupipertunity to
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respond“through a supplemental answer to the complaint, along with additional evidence for the
Court’s consideration.The due process right to an opportunity to be heard does not include the
opportunity to be herdad infinitum.

Even without a hearing, Schuchardt cannot claim that he has not been $elandhardt

has been given &mple opportunity .. to show cause whyne] should not be™ suspendebh re

Cook 551 F.3dat 549 (quotingTheard 354 U.S.at 282). He has filed lengthy responsasd

many exhibits It is apparent that Schuchardt, an attorney who has been practicirg)year2,

only carefully reviewed the procedures for attorney discig@iter the R&R recommended a term

of suspensionHowever, # pro separties are expected to follow this Court’s local rul&sD.

TENN. L.R. 83.13 (‘Parties proceedingro seshall be expected to be familiar with and follow.
theserules”). Schuchardt's objection ultimately poses the question whether procedural due
process compels the Court to grant a hearing after the responded failed yoatidel by the
procedures for doingos It does not. Schuchardt’s claim that he was denied the opportunity to be
heard is meritless.

SecondSchuchardt asserts that he has not had the chance to challenge the legal sufficiency
of the complaint through the Federal Rules of Civil Procedure. While the Feddegal d® Civil
Procedure weraot utilized, procedural due process does not compel siselge. Even still,
Schuchart’s contention falls short. Schuchardt claims that the complaint attéongeerwhelm
Schuchardt’s ability to defend this case with a blizzard of unsupported allegatitms€ever, the
allegations contained in the complaint did not appear by ambush. Schuchardt had beenyrepeated|
made aware of each allegation raised against him by Judge Bauknight, prompdélagires

sanctions. Judge Bauknight filedis complaint aly after she concluded that her escalating

sanctions failed to remed@chuchardt’s civility and competency issues.
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Schuchardt claims that a motion to dismiss under Federal Rule of Civil Procedu(@)12(
would dispose of the complaint. While the R&R does recommend that no sanction be imposed for
certain allegions, Schuchardt's admission of that fact belies his claim that the Laéal8R.7
process is insufficient. Schuchafdttherlaments the inability to move for summary judgment
under Federal Rule of Civil Procedure 56, but this process is analogoaf@deéd Schuchardt
the same opportunitp prevail based on thendisputeavidence before the CoubeeE.D. TENN.

L.R. 83.7(f). Schuchardt decries the lack of formal discovery under Federal Rules of Civil
Procedure 26 through 37, but the record is replete with transcripts, testimony under oath,
documents, and more, all of which adequately addresses Schuchardt’'s .con@llotgly,
Schuchardt does not seek discovery to defend his actions, butsegkeio convert his attorney
discipline matter into an inquisition of Judge Bauknight.

Lastly, the Court notes that Schuchardt expresses a belief that these procaedings
occurring because “Judge Bauknight has brought this matter, and continues to pundtelé
the complaint that prompted this matter was authored by Judge Bauknight, this independent
inquiry into Schuchardt’'s conduct has been pursued at the direction of the Chief Judgeisenc
29, 2018. In this matter, Schuchardt was provided notice and an opportunity to be heard, as well
asample opportunity to challenge the legald factuakufficiency of the complaint against him
The Court finds Schuchardffisst objection to be meritless.

B. Failure to SpecifyConduct in Violation of the Tennessed®ules of Professional
Conduct

Schuchards second objectioargues that the R&R fails to identify any specific instance
of conduct that violates the rules of professional conduct, essentially as a redsiptiorndue
process objection. Particularly, Schuchardt lists several findings in the R&R regarding

inappropriate conduct and argues that “[n]either Judge Bauknight nor Magistrgien Gas
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identified any conductvith any degree of specificityn support of these statement&inphas

in original). Schuchardt demands that the R&R “cite to the conducthandile of lawwhich
creates an obligation to act.” (emphasis in original).

However, the R&R istlear andspecificin its findings. For example, Section Ill.A.
discusses Schuchardt’s inappropriate accusations against Judge Bauknight, thoevieyidthe
complaint, response, and record, and makes a finding that the accusation violated T&ulessee
of Professional Conduct 8.2. [D. 14 at-28]. Section Ill.B. discusses Schuchardt’s violations
of the Agreed Order, thoroughly reviews the complaint, response, and record, ana finadies
that Schuchardt’s specific actichgiolated Tennessee Rules of Professional Conduct 3.3 and
8.4(c), along with Federal Rule of Bankruptcy Procedure 9011. [D. 14-8fp5 Likewise,
Section 11I.C. discusses the many competency concerns outlined in the ShowOtdersdated
June 20, 2018 [D. 14 at-320]. The R&R finds that some of the allegations, such as his delays in
dismissing cases, faig to respond to motions, skipping hearifigand intentionally failing to
commit all of a client’s disposable income in a Chapter 13 dlaalated Tennessee Rslef
Professional Condu@1, 3.2 and 8.4y clear and convincing evidenc&he R&R also finds that
some of the allegations, such as Schuchardt’s erroneous filings due to a sofitcar® gl
Schuchardt’s improper filing of clieritpersonal informatiorf,and Schuchardt’s filing on behalf
of UpRight after separation from the firfndid not violate any of Tennessee’s Rules of

Professional Conduct by clear and convincing evidence. Apart from this, Schuchardf himse

3 The R&R specifies Schuahdt’'s admitted actions in the casage Tressa L. WebhiNo. 3:18bk-31418, andn re
Jason Aand Linda C. EdingtanNo. 3:18bk-30299

4The R&R specifies Schuchardt’s actions in the céses Sandra G. BrowrNo. 3:17bk-30221,In re HeatheD.
Kirkland, No. 3:17bk-31678,In re Roy TaylorNo. 3:17bk-31918, andn re Melissa MadderNo. 3:17bk-32815.
5The R&R specifies the actionslimre Perry L Dupree No. 3:17bk-32158.

6 The R&R specifies the actionslimre Perry L Dupree No. 3:17bk-32158.

"The R&R specifies the actionslimre Sandra T. Bennetio. 3:17bk-332047 In re Jennifer L. AnnableNo. 3:17
bk-30681, andn re Troy and Ashley Sensab®o. 3:17bk-30753.

8 The R&R specifies the actionslimre Austin T. RobertNo. 3:17bk-32376.
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provided a list of the pleadings and case events related to this case, demgrikakie was well
aware of the specific conduct in questifid. 12]. Notably, Schuchardt primarily takes issue with
the specificity of the R&R’s discussion of Schuchardt's competency issubsy than the
specificity of the R&R’s discussion of his violations of Tennessee Rules ofsBimfal Conduct
8.2(a)(1) and 8.4(c)Schuchardt’s claims regarding the R&R’s specificity are incorrect.

Schuchardt wrongly equates the R&R with a complaint in a civil action in his demmand f
further specificity. Instead, a complaint was filed with former Chiefgdudarlan for initial
review, which incorporated by reference Judge Bauknight's June 2002@di8that listed each
instance of misconduct. [D. 4 at § e alsd&.D. Tenn. L.R. 83.7(c). Judge Varlan determined
that reasonable grounds existed for further investigation and ordered Schuchasiveo the
complaint against him. [D. 7kee alsd&.D. Tenn. L.R. 83.7(c)(2). Schuchardt responded to the
complaint and Judge Varlan’s order and moved to vacate Judge Bauknight’s prior sanctgon order
[D. 9, 11]. He later supplemented his answer. [D. 13]. Between Schuchardt’s twosaasdie
motion tovacate, he presented more than 750 pages of materials to meet the complaht again
him. Schuchardt has been made aware of the specific misconduct which formed sHerbasi
Judge Bauknight’s complaint and met the complaint with voluminous filings. cBatdt cannot
now claim in good faith that he was not notified of the precise issues undergirding the R&R

In sum, despite Schuchardt’'s assertions to the contrary, he was made well aware of t
specific instances of misconduct of which he was accused. Rather than meateesettion,
Schuchardt merely attengutto make global denials and broad claims that he has been denied due

process. The Court finds Schuchardt’'s second objection to be meritless.
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C. Failure to Explain Schuchardt’s Non-compliant chapter 13 plan inin re
Dupree

Schuchardt’s third objection is merely a redux of his second objection as applied to the
specific noacompliant Gapter 13 plan iin re Perry L Dupree No. 3:17bk-32158 Schuchardt
argues that the R&R fails to explain what case involved acoampliantChapter 13 plan and
explain what made the plan non-compliant.

While the R&R explicitly discussek re Perry L. Dupree it makes a finding that
Schuchardt intentionally “proposed a chapter 13 plan that failed to commit all of <lebtor
disposable income as required by 11 U.S.C. § 1325(b)(1)(B)” in order to see if the Trumitk “w
catch the issue.This finding comes after the R&R'’s discussion of Schuchardt’s choice to omit a
car payment from the Debtor’s plan. The R&R found itmisntional action to b& violation of
Federal Rule of Bankruptcy Procedure 9011(b)(2), along with Tennessee RBEledessional
Conduct 3.1 and 8.4(c).

While Schuchardt ditlle a detailed brief advocating his interpretation of the law, the R&R
considered the argument and found it unconvincing. The Court finds Schuchardt’s third objection
to be meritless.

D. Improper Finding of Delay in the Kirkland and Taylor cases

Schuchardt'dourth objection challenges the finding that his method of dismissing
Heather D. Kirkland No. 3:17-bk-31678, anikh re Roy V. TaylgrNo. 3:17-bk-31918, violated a
lawyer’s duty to “make reasonable efforts to expedite litigatidaNN. Sup. CT. R. 8, RPC .
Specifically, Schuchardt contends that his choice to dismiss these cases atni@ration
hearings, rather than filing voluntary dismissals, was due to an agreemeimenitiustee in each
instance. Further, he takes issue with the absence of a similar case where suwh@astiund

in violation of Rule 3.2 oits equivalent in other jurisdictions.
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Schuchardt’'s demanfibr a comparative factual scenario is not waken. it is not a
justification that similar conduct is often tolerated by the bench andl Baxn. Sup. CT. R. 8,

RPC 32 cmt 1. Because “[d&tory practices bring the administration of justice interejpute .

. it is not proper for a lawyer to routinely fail to expedite litigation solely terdonvenience of
the advocates.ld. Further still, the Court is not bound to limit itsélém finding fault merely
because another Court has not done so in similar circumstances. The Rules sioRadfes
Conduct in Tennessee “are not exhaustive of the ethical standa@sutieexpects attorneys to
meet.”E.D.TENN. L.R. 83.6. This is becausf] he Court has the obligation and responsibility to
interpret anchpply the [Rules of Professional Conduaid other rules and standards of conduct
without being bound by the decisions of Tennessee courts, other courts, or dgkhcies.

Not only do sub delays bring the administration of justice into disrepute, they waste
judicial resources.These aréwo instancesn a pattern otonduct Schuchardt’Kirkland and
Taylor delays,though only weeks, demonstrate Schuchardt's practice of failing to expedite
litigation for his own convenience. Voluntary dismissals are not onerous filingsfto dise
Court finds Schuchardt’s fourth objection to be meritless.

E. Failure to address “a vast trove” of evidence related to impropeex parte
communications by Judge Bauknight

Schuchardt’s fifth objection is that the R&R “fails to address a vast trove ot dinelc
circumstantial evidence pointing to an appearanegirtecommunication between Gwendolyn
Kerney and Judge Bauknight.” Specifically, Schuchardt contends that the evitahdee
presents and speculates he could present demonstrates that he did not knowegkiessly
make fadse statements concerningfederal judge in violation of Rule 8.3e€TENN. Sup. CT. R.

8, RPC 8.2.

18



Schuchardt conisesthe “reasonable attorney” objective standard used for attorney
discipline in the state of Tennessee witaNew York Time€o.v. Sullivansubjective standard
for reckless disregard for the trutinthe defamation contextSeeBd. of Profl Responsibility v.
Parrish, 556 S.W.3d 153, 166 (Tenn. 2018ye hold that the objective “reasonable attorney”
standard is the appropriate standard to apply in a disciplinary proceeding invohatigraey’s
in-court speech). The standard for whether an attorney*saurt statements are recklessly false
is “whatthe reasonable attorney, considered in light of all his professional functions, wanld do
the same or similar circumstances [and] focus[ing] on whether the attorney had a reasonable
factual basis for making the statements, considering their nature and the aontbith they
were made.ld. (citing Disciplinary Counsel v. Gardne793 N.E.2d 425, 43(0Ohio 2003). “It
is the reasonableness of the belief, not the state of mind of the attorméy déstarminative.1d.
(citing Matter of Holtzman577 N.E.2d 30, 34\Y. 1991).

Here, Schuchardt doubles-dovar (more accuratelyjuintuples-down) on his accusations
against Judge Bauknightle has now asserted that Judge Bauknight engaged in impsoparte
communications(1) in oral statements before the bankruptcy ¢@R)tin an affidavit sworn under
pendty of perjury, (3) in bankruptcy court filings(4) in his response to the complaiahd(5)
here in his objections to the R&R. The “direct evidence” that Schuchardt points soaw/mi
testimony that he exchanged various emails and phone callyamitius fellow law partners,
clients, and a U.S. Marshal in order to corroboratethesry that Judge Bauknight conspired
against him. However, these emails and call logs only show that Schuchardt mess isahis
vain quest to vindicate his accusations against Judge Bauknight.

Schuchardt claims that “other withesses” support Schuchardt’s “version @ictsg but

only quotes Maurice Guinn. The excerpt included, which came from a transcript of a lrearing
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litigation involving Schuchardt’s former fir, merely documents that Guinn received a phone call
from Dilorio indicating that there may have been a memorandumddsute U.S. Marshals
directing them to escort Schuchardt to the courtroom due to threats made agamest Ke
However, Schuchardt gtas that he inferred possible impropet partecommunications from
Chernor Guinn, who was told by Dilorio that U.S. Marshals would be escorting Schuchardt due
to a memo, which may or may not have been issued by Judge Bauknight, prompted bisKerney
possibleex partecommunication to Judge Bauknight that Schuchardt had intimithetedfter a
hearing.Solely based on speculation and tHii@hd communications, Schuchardt accused a sitting
federal judge of impropriety in court. That claim has not been substantiated in waydvhas
now been repeated in court filings four moredsn

In sum, regardless of hovehemently Schuchardelievedthat his accusations were true,
the genuineness of his feelings do “negate the finding that he had acted with reckless disregard
as to the truth or falsity of his statemeht®arrish, 556 S.W.3d at 165 (citinigy re Disciplinary
Action Against Graham453 N.W.2d 313, 2-23(Minn. 1990). No objective “reasonable
attorney” wouldaccuse Judge Bauknight of this impropriety if they stood in Schuchardt’'s shoes.
The R&R reviewed the voluminous filings and evidence presented by Schuatfduad that
the factual basis for his accusations was not credibhes Court has done the same and comes to
the same conclusion. The Court finds Schuchardt’s fifth objection to be meritless.

F. Failure to identify any violation of the February 9, 2019Agreed Order

Schuchards sixth objection is that the R&R fails to identify a violation of the February 9,
2019 Consent Order placings&-month moratorium on Schuchardt’s representation of clients
before theKnoxville Division of the Bankruptcy Court for the Eastern District of Tennessee

Specifically, Schuchardt quibbles with the R&R’s interpretation of the wordrésent” and
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contends that thAgreedOrder barring Schuchardt from representiignts before the Court is
void for vagueness. In essence, Schuchardt argues that, because he did not appéer Gefote t
or affix his name on any filings, he did not “represent” clients before the Court dineng
moratorium.

At the outset, the Counotes thathis contention fails to address the fact that Schuchardt
did not ‘immediately refer any such prospective clients to andattierney/attorneys to properly
handle such matter” in the casere Tressa L. WehiNo. 3:18bk-31418. Ms. Webb, &lient of
Schuchardt’s, sought his assistance in filing her bankruptcy petition, whiatinm&edlygave.
Further, the record reflects that Schuchardt himself may have appearednskbecounter for
the clerk of the bankruptcy court and filed the documents on Webb’s behalf, though hiedndica
that Ms. Webbwas filing the cas@ro se He provided legal advice, rather than referrivig.
Webb to other attorneys that could represembn a compensated or pro bono badikis alone
violates the Agreed Order. Similarly,limre Jason A. Edington and Linda C. Edingtbio. 3:18-
bk-30299 Schuchardt was directed tointmediately refér the Edingtons “to another
attorney/attorneys that cassisthem with the handling of tiverespective casé.He did notrefer
the Edingtons to other attorneys. This alone violates the Agreed Quatkly, the Agreed Order
established a “Moratorium Period” of six months. A moratoridine. “the suspension of a
specific activity—was imposd due to Schuchardt’'s unprofessional behavidioratorium,
BLACK’SLAwW DICTIONARY (11th ed. 2019).

In addition to his failure to abide the directive to refer the aforementionexdsctie other
attorneys, he also undertook to represent them. Schuchardt objects on the groundddbat his
advice” was not “representation.” Alternatively, he argues that the term “represent” is

impermissibly vague, rendering this portion of the Agreed Order void. Howesglayer, as
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a member of the legalrofession, is aepresentativef clients, an officeof the legal system, and
a public citizen having special responsibility for the quality of justiG&RN. Sup. CT. R.8,RPC
Preamble § 2 (emphasis added).As arepresentativeof clients, a lawye performs various
functions. As an advisor, a lawyer provides a client with an informed understanding of thesclient
legal rights and obligations and explains their practical implicatiodsat § 3 (emphasis added).
By the plain language of the Tezssee Rules of Professional Conduct, the scope of the moratorium
created by the terms of the Agreed Order was not vague. The R&R clearlyedebtifiuchardt’s
violation of the Agreed Order and the terms of the Agreed Order are not valgei€otirt find
Schuchardt'sixth objection to be meritless.

G. Impropriety of Mandatory Apologies

Schuchards seventh objection is that the R&R improperly compels Schuchardt to include
a copy of an apology letter to Judge Bauknight in any application he may makarlpr
reinstatement. Schuchardt argues that “an apology is neither warrantedebytteitlaw or by
morality,” and that a mandatory apology is disfavored by law as a mandgtorgtion.

The R&R does not recommend “ordering” Schuchardt to apologizesasction for his
misconduct. It merely recommends that an apology be included in any applit@tiearly
reinstatement during the term of Schuchardt’s suspensurch a requirement for an early
reinstatement application aids the Court in discerning whether Schuchardt it cover his
misconduct and improper accusations against Judge Bauknight. Schuchardt is not beingccompelle
to apologize in any way and is free to serve his suspension without apology. The i@isurt fi

Schuchardt’'s seventh objemt to be meritless.
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H. Failure to “address the significant appearance of impropriety in this cas’

Lastly, Schuchards eighth objectiorasserts that the R&R fails to address “the significant
appearance of impropriety in this case,” asserting that Judge Bauknightd/iGkten 2 of the
Code of Conduct for United States Judges. The present matter relates toa8iifaiconduct,
not that of Judge Bauknight. This objection is inappropriate for that reason alone. Haseve
this accusation relates to one of Schuchardt’'s repeated violations of the TenndsseefR
Professional Conduct, along with the expectations of the bar of this Court, the Coaddrés
this last objection.

Here, Schuchardiet again, violate Tennessee Rule of Professional Conduct 8.2(a)(1)
In the midst of this Court’s adjudication bfs conduct, Schuchardt has elected to cast further
unwarranted aspersions against Judge Bauknight. Schuchardt has accused Judge Bauknight of
creating the appearance of impropriety. “An appearance of impropriety occursealsenable
minds, with knowledge of all the relevant circumstances disclosed by a relesiowgiry, would
conclude that the judge’s honesty, integrity, impartiality, temperamefitness to serve as a
judge is impaired.Code of Conduct for United States Judges, Canon 2A (Zet§)tasis added)
In his accusatiogagainst Judge Bauknight, Schuchardt stands alone. His former law partners do
not corroborate his accusation. His inquisition against Judge Bauknight has producedibie
evidence. Reasonable minds would not conclude that Judge Bauknight’s honesty, integrity,
impartiality, temperament, or fitness to serve as Bankruptcy Judge forafterrt District of
Tennessee is impaire®Rather, Judge Bauknight has adhered to her ethical obligatiomsdting
this independent inquiry into Schuchardt's miscondtitjudge should take appropriate action
upon receipt of reliabléenformation indicating . . that alawyer violated applicable rules of

professional conduct.” Code of Conduct for United States Judges, Canon 3B3 (2019).
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Schuchardt, througthis particular objectigrhighlightshis attitudeof entitlement and lack
of selfawareness “A lawyer should use the law procedures only for legitimate purposes and
not to harass or intimidate othér§enN. Sup. CT. R. 8, RPC Preamble,  énstead, Schuchardt
tries to convert his attorney discipline matter into an attack on Judge iBatsknntegrity and
threatens the Court with “opprobrium . . . by moving forward with this cas&.lawyer should
demonstrate respe for the legal system and for those who serve it, including judges, other
lawyers, and public officials.ld. Instead, Schuchardtemonstrates contempt for this Court’s
system of attorney discipline, in addition to Judge BauknigheCourt finds Schahardt’s eighth
objection to be meritless.

V. Motion to Vacate Prior Sanction Orders

Schuchardt has also moved to vacate three sanction orders agajrdatbomAugust 10,
2017, February 8, 2018, and June 10, 20h8er Federal Rule of Civil Procedure 60(b)(3) or (6).
The R&R has recommended that the motion be denied, finding that none of the proceedings wer
commenced for an improper purpose and there are no reasons that justify relief sanctiomns.
Schuchardt has not objected to this recommendation in form, but the Court will constttechis a
on the underlying sanction orders as an objection in substance.

Relief under Rule 60(b) iscircumscrbed by the interests in finality and the termination of
litigation.” Ford Motor Co. v. Mustangs Unlimited, Inct87 F.3d 465, 468 (6th Ci2007).
Consequently, the moving party must “establish[ ] the grounds for such relief byadea
convincing evidace.” Info-Hold, Inc. v. Sound Merch., In38 F.3d 448, 46(6th Cir. 2008)

A Rule 60(b)(3)movant mustshow that the “adverse party committed a deliberate act that
adversely impacted the fairness of the relevant legal procetdithgat 455, or'sone odious

behavior on the part of the nomoving party. Jordan v. Paccar, In¢ 97 F.3d 1452 (6th Cir.
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1996) Under Rule 60(b)(6), a court may provide relief from a judgment due to “anyredsem

that justifies relief.”Fep R. Civ. P. 60(b)(6). Rule 60(b)(6) applies “only in exceptional or
extraordinary circumstances which are not addressed by the first five mdrtauses of the
Rule.” Blue Diamond Coal Cp249 F.3d at 524 (quotir@lle v. Henry & Wright Corp 910 F.2d

357, 365 (6th Cir. 1990)). As a result, Rule 60(b)(6) will apply only in “unusual and extreme
situations where principles of equity mandate reliedfd Motor Co. v. Mustangs Unlimited, Inc

487 F.3d 465, 468 (6th Cir. 2007).

Here,it appears that Schuchardt acesigudge Bauknight of “misconduct by an opposing
party” as his basis under Rule 60(b)(3) and argues that “there is no underlysfpbasyy of the
orders” to establish a foundation for Rule 60(b)(6). At the outset, the Court notdsidhat
Bauknightwas theone whoissuel the sanction orders in each case, not an opposing party.
Neverthelessotthe extent that Schuchardt accuses Judge Bauknight of misconduct, there is none
to be found.

First, Judge Bauknight did not commence any of the proceeingsy improper purpose.

The August 10 order iftn re JenniferN. Roberts No. 3:17bk-31543, was issued only after
Schuchardt accused herasfgaging irex partecommunications and Schuchardt failed to produce
credible proof in support of the accusation. The February 9 Agreed Order, which Sdhuchar
signed, was issudd resolve a previous Show Cause Order in seventeen cases related to the same
misconduct that brings him before this Court. The June 10 order was issued only aftarga hea
revealed that Schuchardt had violated the Agreed Order. None of these ordamsirnadoper

basis. While Schuchardt challenges the legal and factual sufficiency of the thdesufficiency

has been vindicated herein.
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Second, Judge Bauknight did not have an interest in the outcome of the litigation.
Incredulously, Schuchardtsests that he “did not fully litigate or appeal the first two orders” to
“maintain a constructive relationship with Judge Bauknight” and “allowed her noswach
litigation.” Again, the Court notes that Judge Bauknight was not “litigating” against ScHticha
The imposition of sanctions against misbehaving attorneys, such as Schuchardt, does rot conver
a judge into a litigant. Even more outlandishly, Schuchardt asserts that he “gave uarh&idaf
case against Gwendolyn Kerney, his rights in two important appeals, plusrtt®egalollars of
fee income for no benefit at all.” The natural consequences of Schuchardt’'s aenduoist do
not render a sanction grossly inequitable, nor is the imposition of sanctionsrichst.”

In short, Schuchardt has presented no proof, let alone proof by clear and convincing
evidence, that there was any misconduct or gross inequity that justifiéSraatiethe sanctio