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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE
DAVID FLOYD DIVINE,
Plaintiff,
V. No. 3:19-CV-207-PLR-DCP

CLAIBORNE COUNTY and CODY
LOWE,

N N N N N N N N N

Defendants.

MEMORANDUM OPINION

Defendants Claiborne County and Cody Lowe have filed a motion for summary judgment
seeking dismissal of this pro se prisoner’s complaint for violation of 42 U.S.C. § 188Ribter
alia, on Plaintiff's failure to exhaust his administrative remedieseagired by the Prison
Litigation Reform Act (“PLRA”) [Doc. 17]. Plaintiff has failed to file a response tortioion,
and the deadline to do so has passsekE.D. Tenn. L.R. 7.1. Upon consideration of the parties’
pleadings, theompetentsmmary judyment evidence, and the applicable law, the Court finds that
summary judgment should ERANTED, and this action should & SM1SSED.
l. RELEVANT ALLEGATIONSOF COMPLAINT

On May 30, 2019, Plaintiff was in full restraints at the Claiborne County Baih\@ficer
Code Lowe pepper sprayed Plaintiff in an unprovoked assault [Doc. 1 p. 4].
1. SUMMARY JUDGMENT STANDARD

Summary judgment is proper only when the pleadings and evidence, viewed in abght m
favorable to the nonmoving party, illustrate that no genuine issue of materiakistst and the
movant is entitled to judgment as a matter of law. Fed. R. Civ6(),Ec); Celotex Corp. v.
Catrett 477 U.S. 317, 3223 (1986). A fact is deemed “material” if resolving that fact in favor

of one party “might affect the outcome of the suit under governing laAmderson v. Liberty
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Lobby, Inc, 477 U.S. 242, 248 (1986). To establish an entitlemestitamary judgment, the
moving party must demonstrate that the nonmoving party cannot establish an essemtia ef
his case for which he bears the ultimate burden of proof at @elbtex 477 U.S. at 322yloore
v. Philip Morris Cos., Ing 8 F.3d 335, 339 (6th Cir. 1993).

Once the motion is properly supported with competent evidence, the nonmovarioaust s
that summary judgment is inappropriate by setting forth specific facts showingstlaegenuine
issue for trial. Celotex 477 U.S. at 323Anderson477 U.S. at 249. If the “evidence is such that
a reasonable jury could return a verdict for the nonmoving party,” then there is a genuine dispute
as to a material factAnderson477 U.S. at 248. If no proof is presented, however, the Coest do
not presume that the nonmovant “could or would prove the necessary faitiie.v. Liquid Air
Corp, 37 F.3d 1069, 1075 (5th Cir. 1994) (citibgjan v. Nat'| Wildlife Fed’'n. 497 U.S. 871,
889 (1990))

1. DISCUSSION

The PLRArequires prisonert® exhaust all available administrative remedies prior to filing
suit under 42 U.S.G8 1983. See42 U.S.C.§ 1997e(a)see also Porter v. Nussl&34 U.S. 516,
532 (2002) (holdindthat the PLRA’s exhaustion requirement applies to all inmate suits about
prison life, whether they involve general circumstances or particular episodeshather they
allege excessive force or some other wrongfministrative exhaustion is mandatory, regardless
of the type of relief sought, or whether such relief can taatgd through the administrative
process.See Ross v. Blakg36 S. Ct. 1850, 1858 (2018Yoodford v. Ngo548 U.S. 81, 84 (2006)
(citing Booth v. Churner532 U.S. 731, 739 (2001)).

In his complaint, Plaintiff alleges that he filed a formal grievance prior to filing his lawsuit
and failed to receive a response [Do@.R2]. However, this contention is contradicted by the

affidavit of Ron Hayes,the Chief Deputy of the Claiborne County Sheriff's Offiadio attests



that Plaintiff's § 1983 complaimas the first notice to the County BhRaintiff's allegations [Doc.
18-1]. Plaintiff has not produced any documentary proof to the contrary to demonstrate that a
grievance was filed, and, if so, that it was pursued to its proper conclusion thtineggievance
appeal proces$Ske id. Therefore, the competent summary judgment evidence demonstrates that
Plaintiff failed to meet the PLRA’s mandatory exhaustion requirement prior to filemgnstant
suit, and this action will be dismissed.
V. CONCLUSION

For the foregoing reasons, Defendant’s motion for summary judgment I@pwill be
GRANTED, and this action will b®ISMISSED WITHOUT PREJUDICE.

Further, the Cour€CERTIFIES that any appeal from this decision would not be taken in
good faith, ad that Plaintiff should b®ENIED leave to proceeth forma pauperion any
subsequent appeal.

AN APPROPRIATE JUDGMENT ORDER WILL ENTER.

J LoD
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