Hendrix Toutges et al v. McKaig et al (PLR2) Doc. 29

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
KNOXVILLE DIVISION

ANTHEA K. HENDRIX TOUTGES,
Plaintiff,
V.

No. 3:19-CV-352

JENNIFER MCKAIG and REEVES/POPLIN

DENNIS G MCKAIG,

Defendants.

N N N N N N N N N N N

MEMORANDUM OPINION AND ORDER

This case concerns the limited conservatgrstfi Joel McKaig. Plaintiff Anthea K.
Hendrix Toutges pro se seeks to remove this Court the case re The Limited Conservatorship
of Joel McKaig in which she is the most-recent petiter, and bring additional claims against
Jennifer McKaig and Dennis McKaig (collectiyefDefendants” or “onjinal Defendants”).
Plaintiff has filed her fifth ameded complaint without leave of the Court or consent from opposing
counsel and has made a flurry of voluminoili:idgs in this case tlough substantial motion
practice. Before the Court are four motions: RIgintiff's motion for leave to proceed in forma
pauperis [D. 1, 15]; (2) Defendants’ motion to rememstate court [D. 8]; (3) Defendants’ motion
to dismiss for lack of subject matter jurisdictimmd failure to state aailm upon which relief may
be granted; and (4) Defendanisbtion to stay the case [D. 21T he parties have responded to
each and all are ripe for adjudication. Furtlasrleave to amend has maten granted, the Court
will construe Plaintiff's third, fourth, and fifth “Amended Complaints” as motions to amend her

complaint.

! Plaintiff originally listed Joel McKaig as a co-plaintiff but has since conceded that she does not have standing to sue
on his behalf.
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As Plaintiff has blended them®ved state court action witbhrther allegations, the Court
will attempt to partitiorthe claims accordingly and address each in the proper context. To that
end, the Court will first addred®laintiff's motion to proceedn forma pauperisthen address
Defendant’s motion to dismiss, Plaintiff's teradditional amended complaints as motions to
amend, Defendants’ motion for remand, Defenstamiotion to stay the case, and, lastly,
Defendants’ request for attorrieyees under 28 U.S.C. § 1447.

l. Background

Dating back to 2001, there hasdn litigation regaiidg the care of J McKaig, a ward
of the State of Tennessee&SeePetition for Appointment of Conservatdn re The Limited
Conservatorship of Joel McKaifjlo. 01CH1436 (Anderson Cty. Ch. Ct. May 11, 2001). On May
11, 2001, the State of Tennessee Departmem@hifiren’s Services petitioned the Anderson
County Chancery Court for the appointment ofoaservator for Joel McKaig. At some point,
Plaintiff, Joel McKaig’s motherwas appointed as conservator Joel McKaig. In August 16,
2018, Plaintiff was relieved of this role and JeenMcKaig, Joel McKaig'sister, was appointed
as conservator pursuant am Agreed Final JudgmertbeeAgreed Final Judgmentn re The
Limited Conservatorship of Joel McKaijo. 01CH1436 (Anderson Ctgh. Ct. Aug. 16, 2018).

On November 5, 2018, Plaintiff filed a petititmremove Jennifer McKaig as conservator
for Joel McKaig. See Amended Petition for Removal of Conservator,re The Limited
Conservatorship of Joel McKaifyo. 01CH1436 (Anderson Cty. Gbt. Nov. 5, 2018). Litigation
ensued, resulting in a Tempord&gstraining Order against Plafht In July 2019, the Anderson
County Chancery Court issued another Rasing Order againglaintiff.

On September 9, 2019, Plaintiff sought to rember Petition [D. 9, 16], and ultimately

the case, to this Court and moved to prodeddrma pauperigD. 1, 15]. After Plaintiff twice



amended her complaint [D. 4, 5], Defendantvet to remand the case back to the Anderson
County Chancery Court on September 18, 2019 [DP&intiff responded twice [D. 10, 11]. As
Plaintiff's complaint in this case added variouddeal and state law claims, Defendant also moved
to dismiss the case for lack of subject matteisgliction and failure testate a claim upon which
relief may be granted on Septber 27, 2019 [D. 13]. Plaintiffsponded three times [D. 18, 19,
23] and again amended her complaint withoutéeafvthe Court or agement of Defendants on
September 30, 2019 [D. 17]. Defentiathen moved to stay thessaon October 8, 2019 [D. 21],
which Plaintiff opposed [D. 22].Plaintiff and Defendants alsopled to the responses to the
aforementioned motions. Finally, Plaintiff ageamended her complaint without leave of the
Court or agreement of the Defendant€Gmtober 30, 2019 and November 5, 2019 [D. 27, 28].
Il. Motions to Proceedin Forma Pauperis

Plaintiff seeks to procead forma pauperisinder 28 U.S.C. § 1915The purpose of 28
U.S.C. § 1915 is to ensure that indigetigéints have meaningful access to the codéuikins v.
E.l. DuPont de Nemours & CA®335 U.S. 331, 342 (1948 eitzke v. Williams490 U.S. 319, 324
(1989). The statute therefore al® a litigant to commence a divr criminal action in federal
court without paying the administrative costs of the lawfenton v. Hernandes04 U.S. 25,
27 (1992).

The Court’s review of am forma pauperisapplication is normally based solely on the
affidavit of indigenceSee Gibson v. R.G. Smith.C&15 F.2d 260, 262—63 (6th Cir. 1990). The
threshold requirement which must be met in orderéeeed in forma pauperis is that the petitioner
show, by affidavit, the inabily to pay court fees and sts. 28 U.S.C. § 1915(a).

However, one need not be absolutelytitiete to enjoy the benefit of proceedimgforma

pauperis Adking 335 U.S. at 342. An affidavit to procegdforma pauperigs sufficient if it



states that the petitioner cannioécause of poverty, afford to pay for the costs of litigation and
still pay for the necessities of lifed. at 339. The decision to grant or deny such an application
lies within the sound discretion of the Courthipps v. King866 F.2d 824, 825 (6th Cir. 1988).

In the present case, the pietier's Application to Proceed/ithout Prepayment of Fees
and petitioner’'s economic status have been censitin making the decision of whether to grant
leave to proceeith forma pauperis The application sets forth grounds for so proceeding. The
Applications to Proceed Without éyayment of Fees will be griaa. However, as the case will
be dismissed herein, summastwuld not be issued.

1. Motion to Dismiss

Defendants have moved to dismiss theoedcamended complaint for lack of subject
matter jurisdiction and failure tstate a claim upon which relief pnae granted.As previously
noted, this case involves removal and addednslaiThe propriety of removal will be discussed
infra, and the Court’s analysis of jurisdiction anéfisiency focus on Plaintiff's additional claims.

In the interest of thoroughnesset@ourt will first address question$ jurisdiction, then turn to
the sufficiency of the claims.
A. Standard of Review

“[T]he allegations of a complaint drafted bypeo selitigant are held to less stringent
standards than formal pleadindsafted by lawyers in the sense that a pro se complaint will be
liberally construed in determining whether itl§ato state a claim upon which relief could be
granted.”Jourdan v. Jabe951 F.2d 108, 110 (6th Cir.1991) (citikgtelle v. Gamble429 U.S.
97, 106 (1976))see also Haines v. Kerne404 U.S. 519, 520 (1972). However, the “lenient
treatment generally accorded to pro se litigants has linftigfim v. Littlefield 92 F.3d 413, 416

(6th Cir. 1996). Courts have not been Ifing to abrogate basic pleading essentialpria se



suits.”Wells v. Brown891 F.2d 591, 594 (6th Cit989) (citing cases)Liberal federal pleading
standards do not permit litigants—even those agimgse—to proceed on pleaths that are not
readily comprehensibl€Cf. Becker v. Ohio State Legal Servs. As§hF. App'x 321, 322 (6th
Cir. 2001) (upholding districtourt's dismissal opro se complaint containing “vague and
conclusory allegations unsupped by material facts”)Janita Theresa Corp. v. United States
Attorney No. 96—-1706, 1997 WL 211247, at *1 (6th @ipr.28, 1997) (upholding district court's
dismissal ofpro secomplaint whose allegations were “tao muddled to serve as a basis for a
proper suit”).

Motions to dismiss for lack afubject matter jurisdiction undee®. R. Civ. P. 12(b)(1)
generally come in two varieties. First, a facial attack on the basis for subject matter jurisdiction
alleged in a complaint merely questions or téstssufficiency of the pleading. In considering
such facial attacks, the correct standard of re¥ava trial court is to take the allegations of fact
in the complaint as being tru@hio Nat. Life Ins. Co. v. United Stat€22 F.2d 320, 325 (6th Cir.
1990). On the other hand, when a court reviewsraplaint which is undefactual attack by a
defendant, the allegationsfaict in the complaint are not presuntede true. Ithere is a factual
dispute, the district court musteigh the conflicting evidence ttetermine whether jurisdiction
exists. The district court hasroad discretion to consideffidavits, documents outside the
complaint, and to even conduct a limited evidegtiaearing, if necessarto resolve disputed
jurisdictional factsld. Consideration of suctvidence does not convert the motion into one for
summary judgment.

When considering a motion to dismigader Rule 12(b)(6), a court must accept the
complaint's factual allegations as true and constreeomplaint in the lighhost favorable to the

plaintiff. Trzebuckowski v. City of Clevelargil9 F.3d 853, 855 (6th Cir. 2003). A court may not



grant a Rule 12(b)(6) motion based on digfedf a complaint's factual allegatiornsawler v.
Marshall, 898 F.2d 1196, 1199 (6th Cir. 1990), but thartmeed not accept naked assertions,
such as “legal conclusions or unwarranted factual infereniglesgan v. Church's Fried Chicken
829 F.2d 10, 12 (6th Cir. 1987). Indeed, “[the] cormlenust contain either direct or inferential
allegations respecting all the material elemeaatsustain a recovery under some viable legal
theory.” Scheid v. Fanny Farmer Candy Shops,,|869 F.2d 434 (6th Cir. 1988).

B. Subject Matter Jurisdiction

Defendants have attackecdetbBufficiency of jurisdiction based on the complaint itself,
which is a facial attack. As such, the Court construes the allegations of fact in the complaint as
being true.

In considering whether to dismiss a comptidor lack of subject matter jurisdiction, the
plaintiff bears the burden of providing tlesistence of subject matter jurisdictioalburn v.
Lockheed Martin Corp431 F.3d 966, 970 (6th CR006). A plaintiff, een one who is proceeding
pro se must comply with basic pleading requirengeand is prohibited from “simply referencing
a federal statute or constitutional provisi@ryant v. U.S. Atty. Gen2006 WL 2612730 at *1, 3
(E.D. Tenn. Sept 8, 2006).

Sections 1331 and 1332 set forth the stmyutbases for this court's subject matter
jurisdiction. See28 U.S.C. 88 1331, 1332. Section 1331 govéiederal question jurisdiction,
which requires a plaintiff to plead a colorablaini that arises under the United States Constitution
or federal statutes enacted by CongreSeé28 U.S.C. § 1331. Section 1332 applies to case

arising under diversity jurisdictiolree28 U.S.C. § 1332.



Here, Plaintiff asserts thatighCourt “has original jusdiction under 28 U.S.C. § 1331”
and references several federal statutes. Howthaese unexplained references to federal statutes
fall short of even the leniepteading standards affordedpm seplaintiffs. As is discusseidfra,
the federal statutes cited to do not provide aeaf action and, likewise, do not provide a basis
for federal question jurisdiction.

As for diversity jurisdiction, Plaintiff has nalleged a basis for diversity jurisdiction
beyond a checked box on the civil cover sheet. Neeleds, Plaintiff doeallege that she is a
resident of Tennessee, JennifdcKaig is a resident of Nework, and Dennis McKaig is a
resident of California, satisfiyg the diversity requirement. Howear, Plaintiff has not alleged
damages, instead seeking injumetirelief. In actions seekingguitable relief, “the amount in
controversy is measured by the \alof the object of the litigationMunt v. Wash. State Apple
Adver. Comm’n 432 U.S. 333, 347 (1977). The valuetloé object of thditigation “is not
necessarily the money judgmesdught or recovered, buather the value of the consequences
which may result from the litigationFreeland v. Liberty Mut. Fire Ins. C0632 F.3d 250, 253
(6th Cir. 2011) (quoting.odal, Inc. v. Home Ins. Co. of.llINo. 95-2187, 156 F.3d 1230, 1998
WL 393766, at *2 (6th Cir. June 12, 1998)). Hdr&intiff has sought the dissolution of a state
court’s injunction, transfer of conservatorship,naatory family therapy, injunctive relief against
Defendants from “disparaging” Plaintiff, compellednsfer of the state court case, removal of the
state court judge, and replacement of Joel McKajgardian ad litem and attorney ad litem. Much
of this relief sought is well beyond the limited povemd authority of this Court. The forms of

relief that may be valid haweot been alleged to, nor appear to, exceed the $75,000 threshold.

2 Plaintiff further asserts that, beyond federal questionsdiation, the case is one which may be removed to this
Court . . . pursuant to the provisions of 28 U.S.C. § 1a41(As removal jurisdiction is addressed in the section
regarding Defendants’ motion to remand, the Collftdiscuss this basis for jurisdiction separately.
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Because Plaintiff has not alleged a valid fetqeeestion or a sufficient basis for diversity
jurisdiction, Plaintiff has notmet her burden of providing ehexistence of subject matter
jurisdiction.

C. Failure to State a Claim UponWhich Relief May Be Granted

Though the Court has found that it lacks jurisdiction over the case, the unusual
circumstances regarding the timing and type afigdéi warrant further review of the substance of
the claims. Plaintiff brings sexad claims under federal and statatutes and appears to assert
other state law claims. Each will be addressed in turn.

First, Plaintiff brings claims under 18 U.S.€8 241 and 242, presumably alleging that
Defendants conspired to deprive o€ her rights through the conservatorship dispute. However,
these statutes merely define the elements ofiraincivil rights violations. They do not provide
a basis for a civil cause of actioSee, e.gHayes v. CowandNo. 14-2366-STA-DKV, 2014 WL
2972298, at *9 (W.D. Tenn. July 2, 2014). ConsequeRtbintiff fails to state a claim for which
relief may be granted by alleging vailons of these criminal statutes.

Second, Plaintiff claims violations of 28 U.S&144. However, thistatute only provides
for removal of a judge in a “proceeding in a distdotrt.” 28 U.S.C. § 144. This statute is only
applicable to federal judges and inapplicablst&de court judges. Likeg, this statute does not
provide a civil cause of actias against these defendants.

Third, Plaintiff appears to alm violations of 42 U.S.G§ 1983. Section 1983 provides a
federal cause of action against state officialstferdeprivation of constitional rights under color
of state law. To establish a valid claim un8et983, a claimant must show (1) that the conduct
complained of was committed by a person acting uodler of state law, and (2) that the conduct

deprived a person of rights, privileges, or immties secured by the Constitution or laws of the



United StatexKing v. City of Eastpointe86 F. App’x 790, 801 (6th Cir. 2003). (citations omitted).
Here, neither defendant can be charged itting “under color of state law” because both
Defendants were and are privatBzeins. Involvement in litigadn does not mean that a party is
acting under color of state law. Agesult, this statute does nobyide a civil causef action as
against these defendants.

Fourth, Plaintiff claims violations of Ten@ode Ann. § 34-1-107. However, this statute
merely outlines the procedures and powersctaurt appointed guardians ad litem and do not
provide a civil cause of actiorf-urther, Defendants are not guardiaad litem nor agents of the
Court and could bear no culpabiligyen if the statute did creaecause of action. Consequently,
Plaintiff fails to state alaim for which relief may be grantedrfalleging violations of these state
statutes.

Fifth, Plaintiff claims vioations of Tenn. Code Ann. §3-3-107(a)(2), presumably
intending to raise a claim under Tenn. Code Ar84-8-107(a)(2). Howevethis statutory section
merely provides for the required contents obather appointing a consetea in Tennessee state
courts. It does not provider a civil cause of action.

Sixth, Plaintiff appears to also allege tifendants defamed her. A valid defamation
claim under Tennessee law requirgdantiff to “establish that: 1& party published a statement;
2) with knowledge that the statement is false dathming to the other; or 3) with reckless
disregard for the truth of the statement or widgligence in failing to ascertain the truth of the
statement.”Sullivan v. Baptist Mem’l Hosp995 S.W.2d 569, 571-72 (Tenn. 1999) (citing
RESTATEMENT (SECOND) OF TORTS 8§ 580 B (1977)).“[T]he preliminary question of whether a

statement ‘is capable of conveying a defamatory meaning’ presents a question Aelgie/ 3cis.



Corp. v. ZelenikNo. M2012-00898-COA-R3CV, 2013 WL 175807, at *6 (Tenn. Ct. App. Jan.
16, 2013) (citingRevis v. McClear81 S.W.3d 250, 253 (Te. Ct. App. 2000)).

Here, Plaintiff has broadly alleged that tiréginal Defendants “defamed” her on several
occasions to several individuals. The only substardliegation is that Dennis McKaig stated that
Plaintiff “greatly wronged” Joel McKaig in a @frnia lawsuit seeking to remove Plaintiff's
medical conservatorship. This statement aleran expression of opiom insufficient to convey
defamatory meaning. Further, as Plaintiff gde that the statement svanade in a judicial
proceeding, it would enjoy an absolute prigieagainst a claim for defamation, even if the
statements were “made maliciously and corruptlyaibdin Funeral Serv., Inc. v. Griffit®59
S.W.2d 791, 792 (Tenn. 1978) (quotihtayslip v. Wellford 263 S.W.2d 136 (Tenn. 1953)).
Plaintiff also alleges that Dennis McKaig “filefdlse claims of abuse with Adult Protective
Services to defame” PlaintiftHowever, Plaintiff does not allegmy substance to this allegation
or negligence or recklessness as to anytyalsSuch “unadorned, the-defendant-unlawfully-
harmed-me accusation[s]” do not suffice to state a clAshcroft v. Igbal 556 U.S. 662, 678
(2009).

Lastly, to the extent that Plaintiff attemptgéslitigate decisions made or remove the legal
guestions in the underlying state codispute, those claims are discussefta regarding
Defendants’ motion for remand.

D. Conclusion

In sum, the Court does not have subject matigsdiction over thease and none of the

claims raised by Plaintiff under Federal or state f@movide a legal basis rfaelief or fail to

plausibly plead a claim upon which reliefy be granted by this Court.
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As an overarching matter, the Court notes thdbés not have legal authority to intervene
in a pending state court action,ngpel a state court judge to ruddferently, or remove a state
court judge from a caseSee, e.glLathan v. GouldingNo. 3:16-CV-01519, 2018 WL 3222594,
at *2 (N.D. Ohio July 2, 2018). Federal Districd@ts are not appellate courts over the state court
system and have no general powepuppeteer state court actions. RatRederal district courts
are courts of limited jurisdiction, and their powars enumerated in Article 11l of the Constitution.
Kokkonen v. Guardian Life Ins. Co. of Afal1l U.S. 375, 377 (1994tudson v. Colemar847
F.3d 138, 141 (6th Cir. 2003) (“[I]t is well estalhedd that federal courts are courts of limited
jurisdiction, possessing only that power authed by the Constitution and statute.”).

Further, our structure of government urfgxeral courts to abstain from exercising
jurisdiction over a claim when ruling on toblaim would interfere with ongoing state
proceedings.See Younger v. Harrig01 U.S. 37, 41 (1971) (‘[W]eave concluded that the
judgment of the District Court, enjoinirgppellant Younger from prosecuting under these
California statutes, must be reversed a#tion of the nationgbolicy forbidding federal
courts to stay or enjoin pending state cqudceedings except underegial circumstances.’).”

V. Motion to Amend

Plaintiff has also sought to amend her complaint on multiple occasions in an attempt to
cure the pleading deficienciesgued by Defendants and add selvpeaties to the action. The
proposed amended complaints would add the HxdslerM. Nicole Cantrell, Anderson County
Chancellor, Jennifer Chadwell, guardian ad litemn Plaintiff's son JoeMcKaig, Jodi Loden,
attorney for Defendants in the underlying staburt action, and Rakesh Amin, a doctor who
evaluated Joel McKaig (collectively “proposadditional Defendants”).Additionally, Plaintiff

alleges further bases for fedetmestion and diversity subjentatter jurisdiction, new factual
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allegations regarding the proposadditional defendantand a series of meforms of relief
sought, including punitive damages and various restigaorders and injuncins. This additional
relief requested seeks to exceed the amount+itr@eersy deficienciesf earlier pleadings.
A. Standard of Review

Rule 15(a) of the Federal Rules of CivibPedure allows for the amendment of pleadings
prior to trial. After a certain point though, party may amend her complaint “only with the
opposing party’s written consent thre court’s leave,” which is to be given freely “when justice
so requires.” ED.R.Civ. P. 15(a)(2). The Court has discretiordeny leave to amend for a variety
of reasons, such as “undue delay, bad faithlatody motive on the part of the movant, repeated
failure to cure deficiencies by amendmentsviusly allowed, undue prejudice to the opposing
party by virtue of allowance of the antinent, [and] futility of the amendmenEbman v. Davis
371 U.S.178, 182 (1962). A proposed amendment is considered “futile” when it would not survive
a motion to dismisKreipke v. Wayne State Uni807 F.3d 768, 782 (6th Cir. 2015). A court is
prohibited from looking to fast outside the proposed ameddgleading when determining
whether the amendment is futitee Rose. Hartford Underwriters Ins. Cp203 F.3d 417, 420—
21 (6th Cir. 2000). The standardsrefiew of a motion to dismiss, and thereby futility, have been
discussedupra However, the Court reiterates thathiére is an “absence of law to support the
type of claim made,” then digasal of the action is propeBee, e.gAllen v. Anderson Windows,
Inc., 913 F. Supp. 2d 490, 498 (S.D. Ohio 2012).

B. Analysis

The proposed amendments are futile under both federal and state law. Likewise, the

jurisdictional allgations fail to estdish subject matter jurisdictionThe Court will address both

deficiencies.
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1. Jurisdictional Claims

Plaintiff's basis for fedetaguestion jurisdiction under gon 1331 has not changed and
fails as before. However, Plaintiff has addedeference to 28 U.S.C. § 1332 in an attempt to
establish diversity jurisdiction. To that end, Plaintiff seg&50,000 in damages from Dennis and
Jennifer McKaig, $100,000 from Jodi Loden, atwyrrior the McKaig Defendants, and $250,000
from Dr. Rakesh Amin, a doctor who evaluated Joel McKaig.

In regards to the jurisdictional basis fBtaintiffs new claims against the proposed
additional Defendants, theig no valid federal quéisn, as the statutes referenced, as before, do
not provide for a cause of action. Additilpa while Plaintiff has alleged an amount in
controversy in excess of theagitory threshold against theopiosed additional Defendants, she
also alleges that the partiase residents of Tennesseartdby destroying diversity.

2. Federal Law Claims

To the extent that Plaintiff alleges ingmer conduct against Chaellor Cantrell, the
federal basis for the claim, 28 U.S.C. § 144, ontwjtes for removal of a judge in a “proceeding
in a district court” 28 U.S.C. § 144. Consequeritls statute is only applicable to federal judges
and inapplicable to ate court judges.

To the extent that Plaintiff alleges defation, perjury, and breach of fiduciary duties
against Jennifer Chadwell, Jodi Loden, and Rbhké&min, the basis fothese claims is not
supported by the federal law asserted. 28 U.&1Q1 provides definitions for the recognition of
foreign judgments, including defamation judgments gfior, foreign court. It does not provide
for a federal defamation cause of action. 18 ©.8. 1621 defines perjury for federal criminal
purposes and does not provide farl perjury cause of action. kewise, there is not basis in

federal law for a breaatf fiduciary duty claim.
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3. State Law Claims

To the extent that Plaintiff alleges staterielaims of defamation, medical negligence, and
breach of fiduciary duties against Jennifer Giraltl Jodi Loden, and Dr. Rakesh Amin, these
claims are likewise futile.

A valid defamation claim under Tennessee law nexgua plaintiff to “establish that: 1) a
party published a statement; 2) with knowledge thatstatement is false and defaming to the
other; or 3) with reckless disragl for the truth of the statementwith negligence in failing to
ascertain the truth of the statemer8lillivan v. Baptist Mem’l Hosp995 S.W.2d 569, 571-72
(Tenn. 1999) (citing BSTATEMENT (SECOND) OF TORTS § 580 B (1977)).“[T]he preliminary
guestion of whether a statement ‘is capableafveying a defamatory meaning’ presents a
guestion of law.’Aegis Scis. Corp. v. Zeleniko. M2012-00898-COA-R3V, 2013 WL 175807,
at *6 (Tenn. Ct. App. Jan. 16, 2013) (citiRgvis v. McClear81 S.W.3d 250, 258 enn. Ct. App.
2000)). Plaintiff has only allegatiat the original Defedants “defamed” herFurther, Plaintiff
has not alleged any factual basis to find a veliim of defamation against any of the proposed
additional Defendants.

As for the breach of fiduciary duty claim gtiff points to Tenn. 6de Ann. § 34-1-107(d)
as its basis. However, Tenn. Code Ann. § 34-1-d)0@(tlines the duty of guardians ad litem
appointed by Tennessee state courts and does noti@raasis to sue fordach of that duty.
To state a claim for breach of a fiduciary dudyplaintiff must demonstrate “(1) a fiduciary
relationship, (2) breach afie resulting fiduciary duty, and (3)jumy to the plaintiff or benefit to
the defendant as a rdisaf that breach.’In re Estate of Potter2017 WL 4546788, at *2 (Tenn.

Ct. App. Oct. 11, 2017). In Tennessee, “a guardidtitem owes no duty to the parents of the
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[individual] whom she is appointed to represeWtihchester v. Little996 S.W.2d 818, 826 (Tenn.
Ct. App. 1998).

As for the “medical negligence” claim against Dr. Rakesh Amin, it is also futile as there
are no factual allegations to support a finding ofligegce as against Plaintiff. To establish a
medical malpractice claim, agdhtiff would bear the burden @koving by expert testimony:

(1) The recognized standard of adedybe professional practice in the

profession and the specialtyereof, if any, that #1 defendant practices in

the community in which the defendasractices or in a similar community

at the time the alleged injunr wrongful action occurred;

(2) That the defendant acted with lesartlor failed to aawith ordinary and

reasonable care in accordance with such standard; and

(3) As a proximate result of the defendant's alleged act or omission, the

plaintiff suffered injuries whichvould not otherwise have occurred.
Tenn. Code Ann. § 29-26-115(age also Cherry v. Macon Hosp., g5 F. Supp. 3d 781, 789
(M.D. Tenn. 2014). Plaintiff has made numerolisgations in regards tBr. Amin’s medical
relationship with Joel McKaig, but has not alldgeny duty owed by Dr. Amin to Plaintiff, let
alone a breach of that duty, actual or proxintaesation, or damages attributable to Dr. Amin.
Likewise, there are no factuallegation, beyond conclusorgssertions and unwarranted
inferences, that Dr. Amin violated a standardodeptable professional practice or acted with less
than ordinary or reasonable care.

Also, any abuse of process claim against ladien is futile. To establish a claim for
abuse of process in Tennessee, two elements beualleged: “(1) the estence of an ulterior
motive; and (2) an act in the use of processratien such as would @roper in the regular
prosecution of the chargeBell ex rel. Snyder v. Icard, Merrill, Cullis, Timm, Furen & Ginsburg,

P.A, 986 S.w.2d 550, 555 (Tenn. 1999) (citationsitd). Plaintiff alleges that Loden

“fabricated” an affidavit which “\as the basis for turning a restiamorder . . . into a No-Contact
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Order.” However, Plaintiff also alleges that Biakesh signed the affidiavthereby verifying its
contents, and the Chancery Court acted on érethy making a finding of credibility. Even
presuming an ulterior motive, these allegations fail to demonstrate an act in the use of process
“other than such as woultk proper in the regular pexsution of the charge.td. Absent a truly
improper act in the use of process, Plaintiff fedlstate a claim upon whiaelief may be granted
against Jodi Lodersee idat 555-56.
C. Conclusion

In sum, none of the legal bases alleged provide a foundation for the claims proposed by
Plaintiff against the proposed atidhal Defendants or cure the defs of the complaint as against
the original Defendants. Additionally, the Counotes that there are numerous jurisdictional
defects in the claims, as they do not arise ufeblbgral question jurisdion and, as the proposed
additional Defendants are all Tenressesidents like Plaintiff, theris no diversity jurisdiction.
Because the third, fourth, and fifth amended comfdavould be futile, the Court construes these
filings as motions to amend, which will be denied.

V. Motion for Remand

Plaintiff also purports to remove theatst court action regarding Joel McKaig's
conservatorship to this Court wlerd28 U.S.C. § 1441. Defendants have moved to remand the case
for lack of jurisdiction. The Court must remaandy and all portions of the state court action for
several reasons.

A. Removal Jurisdiction

As the party seeking removal under Section 124dintiff bears the burden of establishing

that the district court would haved original jurisdiction over the matter had she filed the case in

federal court in the first instancEastman v. Marine Mech. Carp438 F.3d 544, 549 (6th Cir.

16



2006);see als®8 U.S.C. § 1441. Original jurisdiction che established by either diversity or
federal question jurisdiction, as discussa@ra

The question of jurisdiction “is determined at the time of remowal|liamson v. Aetnha
Life Ins. Co, 481 F.3d 369, 375 (6th Cir. 2003@nd application of “theemoval statute should be
strictly construed and all doubts resolved in favor of remaBastman438 F.3d at 550 (quoting
Brown v. Francis75 F.3d 860, 864—65 (3d Cir. 1996)).

1. Removal Jurisdiction Deficiencies

Two aspects of Section 1441 itsklfl to provide removal jurisdi®n in this case. First,
Section 1441 only provides for the removal of suits to Federal coddfepdants See, e.gAm.
Int'l Underwriters (Philippines)Inc. v. Cont’l Ins. Cq 843 F.2d 1253, 1260 (9th Cir. 1988) (“The
right to remove a state court case to federaltasuclearly limited to defendants.”). Plaintiff
cannot remove a state court action merely becaeseads not agree with tetate court’s rulings.
She must instead seek recourse from the TeaaeSsurt of Appeals at the time that such an
appeal is proper. Even if the Court were tostaue Plaintiff as a defidant in the state court
action, the original basis for the case contained no reference to federal law, as diatnas settl
removal would have to be based in diversitysgiction. However, under 28 U.S.C. § 1441(b)(2),
a “civil action othenise removable solely on the basis & farisdiction under section 1332(a) of
this title may not be moved if any of the parties in imtsst properly joinedand served as
defendants is a citizen of thea& in which such action isdught.” 28 U.S.C. § 1441. Thus, if
Plaintiff is construed as a defendant in the undeglwguit, she is statutorily barred from removing
the case to a Federal court sitting in Tennessee.

Second, the removal was not timely. Uné8rU.S.C. § 1446, removal must generally

occur within 30 days of a defermi& receipt of thanitial pleading. 28 U.S.C. § 1446(b). The
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relevant “initial pleading” is Plaintiff's petition to remove JennifécKaig as conservator for Joel
McKaig, which was filed and served in NovemB6d8. Nothing in the course of the subsequent
litigation rendered the previously irremovable case remov8ek28 U.S.C. § 1446(b)(3). Even
if Plaintiff could remove her own petition to thourt, she did not do so in the time required by
statute.

2. Diversity Jurisdiction Deficiencies

Even absent the removal deficiencies, fBmurt could not have had original diversity
jurisdiction over the claim. In determining whetltversity jurisdictionexists, a district court
must look to the complaint at the time of removal and “assess the amount in controversy based on
the face of the complaintCompass Grp. USA, Inc. v. Eaton Rapids Pub.,Sd8. F. App’x 33,

35 (6th Cir. 2009).

The original petition in the underlying cadees not include a claim for damages and
generally seeks to have Jennifer McKaagioved as conservator for Joel McKalg.light of the
uniqueness of this circumstandbe Court cannot determine the value of the object of such a
petition. This is because Plaintiff has allegethasis for a value determination. Since “all doubts”
are resolved in favor of remanastman 438 F.3d at 550, this pleadidgficiency is fatal to a
finding that the Court possibly hadiginal diversty jurisdiction.

3. Federal Question Jurisdiction Deficiencies

This Court could not have had original fedeqaestion jurisdiction over the claim either.

As all the original bases for the underlying petitfind their origin in Tennessee law, there was

no federal question before the state court.
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B. Conclusion

In sum, Plaintiff had no power to remove #tate action to this Court under 28 U.S.C. §

1441 and this Court must remand the case tathke Anderson County Chancery Court.
VI. Motion to Stay

In order to combat the flurry of filings inithcase, Defendants moved to stay the case. As

the Court already disposes of the case herein, this motion will be denied as moot.
VIl.  Request for Attorney’s Fees

Defendants also seek an award of costs, rssg® and attorney’s fees under 28 U.S.C. §
1447. Under Section 1447, “[a]n order remandingctis®e may require payment of just costs and
any actual expenses, including attorney fees,rirduas a result of the removal.” 28 U.S.C. §
1447(c).

Absent “unusual circumstances,” the Sape Court instructs that fee awards are
appropriate “only where the r@wing party lacked an objectiyefeasonable basis for seeking
removal.” Martin v. Franklin Capital Corpg 546 U.S. 132, 141 (2005)The costs-and-fees
provision in § 1447(c) was intend&alpermit removal in appropriate cases, while simultaneously
“reducling] the attractigness of removal as a method folaglang litigation and imposing costs
on the plaintiff.”1d. at 140. When exercisingiscretion regarding fee awards, a district court
should aim to “deter removals sought for thepose of prolonging litigation and imposing costs
on the opposing party, while not undermining Congrieasic decision to afford defendants a right
to remove as a general matter, wiilea statutory criteria are satisfiedd.; see also A Forever
Recovery, Inc. v. Twp. of Pennfig6 F. App’x 279, 282 (6th Cir. 2015). In general, objectively
unreasonable removals should reguliee awards to plaintifféd Forever Recovery, Inc606 F.

App’x at 282.
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Here, Plaintiff is proceedingro seand has moved to file forma pauperis This fact, in
and of itself, does not provide a license to abusgutficial system. Plaintiff attempted to untimely
remove a state court action to this Court whemdbarly had no power to do so. Plaintiff then
attempted to cloak the removal wittvalid federal and state lawaiins in an attempt to conjure
jurisdiction. When theriginal Defendants made those isswapparent, Plaiiff inundated the
Court and opposing counsel with voluminous filireggl improperly amended complaints. All of
this occurred because of Plaintiff's strong, yet mect, belief that she stood on solid legal footing.
Nevertheless, in view of the unusual circumstarafehis case and timely motions for remand and
dismissal, thereby avoiding the need for pratigd litigation, the Court will not award fees and
costs under 28 U.S.C. § 1447(c).

VIIl.  Conclusion

Therefore, Plaintiff’'s motions to proceed forma pauperigD. 1, 15] isGRANTED.
Defendants’ motion to dismiss [D. 13]JGRANTED. Plaintiff's amended complaints [D. 17, 27,
28] are construed as motions to amend, whictlib&IED. Defendants’ motion for remand [D.
8] isGRANTED. Defendants’ motion to stay [D. 21]ENIED as moot Defendants’ request
for an award of attorney’s fees [D. 8]DENIED. In a contemporaneously filed judgment with

this memorandum opinion and order, this action wilDb8MISSED WITH PREJUDICE .
IT IS SO ORDERED.

CHIEF UN|TE|j STATES D|STR|CTLJUDGE
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