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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE
ANDY KENDALL,
Plaintiff,
V. No. 3:20€V-55-HBG

CARMEN DELONG

N N N N N N N N N

Defendant.

MEMORANDUM OPINION

This case is before the undersigned pursuant to 28 U.S.C. § 636(c), Rikbh&Federal
Rules of Civil Procedure, and the consent of the parties for all further giogsgincluding entry
of judgment [Doc. 2}

Now before the Court is Defendant Carmen Delengotion to Dismiss for Lack of
Jurisdiction (“Motion to Dismiss”]Doc. 8]1 Defendant filech Supplement to the Memorandum
in Support of the Motion to Dismiss April 17, 2020 [Doc. 39], and Plaintiff filedRespons@
opposition [Doc. 41] on April 20, 2020. The Court held a telephonic hearing famdzamts
Motion to Dismiss on April 29, 2020. Attorneys Dale Montpelier dmel DellaRodolfaappeared
on behalf of Plaintiff, while AttorneyBail Cantrell andwilliam Arnold appeared on behalf of

Defendant Accordingly, for the reasons more fully explained below, the Giodig Defendarnits

! Defendant filed her Motion to Dismiss [Doc. 8] on March 2, 2020, before Plaingif fil
his Amended Complaint [Doc. 20]. However, Defendant subsequently fileBupglement to
the Memorandum in Support of the Motion to Dismiss [Doc. 39], and neithey plaitmed that
the Motion to Dismiss was moot.

2 Attorneys Rodolfa and Cantrélhvenot yet, however, made an appearance in the present
case.
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Motion to DismisgDoc. § well-taken, andt will be GRANTED. Plaintiff's claimswill thus be
DISMISSED WITHOUT PREJUDICE due to the lack of subject matjarisdiction
l. BACKGROUND

Plaintiff' s claims stem from his attempted purchase of a home owned by Defendant located
at 114 Glendale Lane, Oak Ridge, Tennegsg®4 Glendale Larig. Plaintiff had recently re
established a relationship with lsisn andvished to move from Colorado to Oak Ridge to be near
his son, daughtan-law, and grandchildren. Plaintiff arrived in Oak Ridge on December 5, 2019
andmoved into short-term furnished housingile attempting tdind along-term residenceSee
[Doc. 20at 11 910]. Defendant, the owner of 114 Glendale Lambo “provide[s] outage and
contract support to various utilities” had previously purchased another house at 341 North 10th
Street, GroveBeach, California on May 21, 2019. [Doe2B see[Doc. 14 at 2]; [Doc. 411 at
36].

Defendanoriginally listed114 Glendale Lane for sale on June 21, 2B&4Doc. 14-3].
After another sale fell through, the listing went back ontatheket. [d.]. On December 6, 2019,
Plaintiff s agent tendered a proposed “Purchase and Sale Agreement” to Déteadaniand
after three counteoffers, the parties reached an agreement on December 9, 2019. [Doc. 20 at |
11]; see[Doc. 201]. Howe\er, a subsequent repairs amendment [Doc-4R@&nd closing
amendment [Doc. 26] wasexecuted. The closing date was extended from January 6, 2020 to
January 13, 2020 and thagainuntil January 31, 2020Se€Doc. 20-5]; [Doc. 33-3]. However,
on January 30, 2020, Defendant notified Plaintiff that she was “hereby cancelling the contract on
the basis of the delays extending closing twice and from the delayed appraisal,” astinadltize
“[rlepairs cannot be completed within the time frame to meetltsng document.” [Doc. 20

7]
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On February 6, 202Rlaintiff filed his Complaint [Doc. 1], seekingquitable relief,
specific performance, and damages for Deferidagiiegedbreach of the real estate contract.
Plaintiff alleges that on February 25, 2020, he was forced to return to Colorado to lstayrigiid
“until this matter is sorted out,” due to the costs of paying for his-$ért housing in Oak Ridge.
See[Doc. 331]. Defendant, however, asserts that by March 2, 2020, she was already und
contract to purchase another home in the Oak Ridge area [E2pcw@h thepurchase and sale
agreement for 102 Graham Place, Oak Ridge, Tennessee listing a closing datehdféyias20
[Doc. 391 at 7]. Further, Defendant submitted an addendunneal &state contract dated March
20, 2020 for the sale of hbousdocated at 341 North 10th Street, Grover Beach, Califormda. [
at 3]. Plaintiff then filed an Amended Complaint [Doc. 20] on March 20, 2020, alleging in
pertinent part, that he wasmailed in Colorado at that time.

. POSITIONS OF THE PARTIES

In his original Complaint [Doc. 1], Plaintiff alleged that he wa&itizen and resident of
Anderson County, Tennes$ewhile Defendant was a “citizen and resident of the state of
California.” [Id. at 11 3, 4]. Plaintiff pointed towards Defendamgurchase of the house located
at 341 North 10th Street, Grover Beach, California, her telephone number with an areaedde bas
in California, and a belief that she had a Californiaafta/license.

In her Motion to Dismiss [Doc. 8Defendantlaims that Plaintiff has incorrectly stated
that she is domiciled in California, that she holds a California dsv@ense, and that she is
registered to vote in California. Therefore, Defendant moved to dismiss tluis patisuant to
Federal Rule of Civil Procedure 12(b)(1) for a lack of subject matter juimdiatiaiming that
diversity of citizenship did not exist as required under 28 U.S.C. § 1332(B¥fgndant requests

that the casde dismissed due to a lack of subject matter jurisdiction, as well as reasonable
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attorneys fees and an order declaring the notice of lien lis pendens filed in tties mall and

void. Defendant states that she currently maintains a valid Tennesgstsditense and an active
Tennessee voter registration caféurther, Defendabd sworn declaration [Doc-8 states that

she has been a resident of the state of Tennessee since 1989, her daughter and grsideahild re
Oak Ridge, she has ownéd4 Gendale Lane since 1999, and that while she travels as a part of
her employment, she has considered Oak Ridge to be her home and residence for theylast twent
years. Lastly, Defendant states that she is currently under contract to puanb#ser home in

Oak Ridge, and the plant that she has supported in California is closing.

Plaintiff subsequently filed his Amended Complaint [Doc. 20] on March 22, 2020. In the
Amended Complaint, Plaintiff assertsat Defendant is domiciled in California, where she
purchased a home, currently resides, and was served. Plaintiff also citesriddd#s telephone
number with a California area code. However, Plaintiff asserts thag Wwhilwvas domiciled in
Tennessee when the action was filed, he “subsequently moved back” to Colorado asd thus
presently domiciled in Coloradold at I 3]. Plaintiff avers that “Defendant wants the cage
judiceto proceed in a state court situated in Anderson County, Tennessee, in which judicial distric
the Chancellor is married to her attorneyld. gt § 46].

In Defendarits Supplement to her Memorandum in Support of the Motion to Dismiss [Doc.
39], Defendant claimghat her relevant domicile should be determined at the time that the
complaint was filed. Further, Defeauat asserts thdfa]lthough she has worked out of state on
multiple occasions, she has always maintained a continuous residence in Anderson Count
Tennessee” angbintsto her Tennessee drivelicense, voting in Tennessee, attendance of church
in Anderson County, anthe presence of her primary care physician in Tennessiee.at[2].

Lastly, Defendant attaches as exhibits the real estate contract for the sale oskdobaied at
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341 North 10th Street, Grover Beach, California [Doe134 3], asvell as the purchase and sale
agreement for the house located at 102 Graham Place, Oak Ridge, Terndeatdel[3].

Plaintiff responds [Doc. 41] that two bases for divergitisdictionexist: 1) thaPlaintiff
is now domiciled in Colorado regardless of Defendamtomicile; and 2) that Defendant is
domiciled in California. First, Plaintiff asserts that although he moved to Teamaeskattempted
to purchase Defendant’'s home, he could no longer afford to remain in Tennessee aftegeke all
breach 6 contract. Plaintiff cites to his affidavit [Doc. 33, as well as the affidavit of his son
[Doc. 332], filed in support of his Motion for Partial Summary Judgment. Pldistd#bn state
that Defendant told him “that he will never return to Tennessee unless suitableghsdsund.”

[1d.].

Plaintiff further maintains that Defendant is still domiciled in Californfast, Plaintiff
claims that Defendant only attached “s&dirving statements of her intent” through her declaration
[Doc. 82] and afidavit [Doc. 391]. [Doc. 41 at 9]. Plaintiff asserts that Defendant does not state
that she actively lives in Oak Ridge Hlt4 Glendale Laneand thaherpurchase of the homet
102Graham Place merely demonstrates that she intends to change her domicile back se@&ennes
Moreover, Plaintiff claims that “Defendant bought a house in California which tiggreried her
to list her Oak Ridge House for sale” and thus “[h]er domicile was then movedftri@al” [Id.
at 12]. Plaintiff further asserts that Defendant faitettake any action to buy a replacement home
in Tennessee until February 15, 2020, which was nine (9) months after she bought her California
home.” |d.].

In reviewing the jurisdictional discovery, Plaintiff states that Defendant did not list the
California address as her home despite it being the location where she was lghssical.

Plaintiff alleges that Defendant did not list that her current employméht‘®@5C Union” was
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parttime and that the job does not end until 202th the possibility taextend until 20204. Idl.
at 14]. Plaintiff claims that Defendastresponse to Interrogatory No. 7 regarding her travel
“shows that Defendant has not come back to Tennessee at all since she bought thea@alifeeni
in May of 2019.” [d.]. While Plaintiff reviews several of Defendamtinswers to discovery
requestsPlaintiff particularlyalleges that although Defendant did not provide moving records, she
moved her furniture to California upon purchasing the hortee.af 17]. Plaintiff also claims that
Defendant had water, gas, cable, Internet, and telephone services in her Gatiferima, as well
as a loan account, a mortgage account, and a bank acdelamtiff states that Defendant also
had a vehicle registered in her name in California.
[I. STANDARD OF REVIEW

As mentioned abové)efendanthas moved to dismiss pursuant to Federal Rules of Civil
Procedure 12(b)(1)A motion filed pursuant to Rule 12(b)(1) challenges subject matter
jurisdiction. Fed. R. Civ. P. 12(b)(1A challenge of jurisdiction may be made through a facial
attack or a factual attackGentek Bld. Prods., Inc. v. Sheravilliams Co.,491 F.3d 320, 330
(6th Cir. 2007) (citingOhio Natl Life Ins. Co. v. United Stated22 F.2d 320, 326 (6th Cir. 1990)).
“[W]here there is a factual attack, the Court must weigh the conflicting evidence provided by the
plaintiff and the defendant to determinate whether subject matter jurisdiction”exi$iS. v.
ChattanoogaHamilton County Hosp. Authorityp58 F. Supp. 2846, 854 (E.D. Tenn. 2013)
(citing Gentek 491 F.3d at 330)The Court may consider evidence, including but not limited to,
“affidavits, documents, and even a limited evidentiary hearing to resolve jurisdi¢dotsa” Id.
(citing Gentek 491 F.3d aB30). “The party asserting that subject matter jurisdiction exists has

the burden of proof.”ld. (citing Davis v. United Stateg99 F.3d 590, 594 (6th Cir. 2007)).
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Subject matter jurisdiction based on diversity must have complete diversity ofsfifjzen
between all plaintiffs and all defendant28 U.S.C. 8§ 1332(a)(2):[T]here must be
completediversitysuch that no plaintiff is a citizen of the same state as any defendasi./M
Star, LP v. Centimark Corps96 F.3d 354, 355 (6th Ci2010). Citizenship for purposes of the
diversity statute, “means domicile rather than residengéfel v. Hopkins477 F.2d 1116, 1120
(6th Cir. 1973).“[D]omicile is established by physical presence in a place in connection with a
certain state of mind coeming onés intent to remain there.Miss. Band of Choctaw Indians v.
Holyfield, 490 U.S. 30, 48 (1989).To acquire adomicilewithin a particular state, a person must
be physically present in the state and must have either the intention to makenbigheoe
indefinitely or the absence of an intention to make his home elsewl&titel, 477 F.2d at 1120.
Both factors must be met, “either without the other is insufficieférsinger v. Extendicare
Health Services, Inc539 F. Supp2d 995, 99697 (S.D. Ohio Feb. 12, 2008) (citirpiser v.
Loomis 391 F.2d, 1007, 1009 (6th Cir. 1968)).

“When a partys domicile is in doubt, courts must utilize a totality of the circumstances,
caseby-case approach, weighing a variety of relevant fa¢toFard Mator Co. v. Collins No.
11-15011,2011 WL 5877216, at *2 (E.D. Mich. No23, 2011). Factors frequently taken into
account include:

[T]he partys current residence; voter registration and voting practices; situs of

personal and real property; location of brokerage and bank accounts; membership

in unions, fraternal organizations, churches, clubs, and other associations; place of
employment or business; drivericense and automobile registration; payment of
taxes; as well as several other aspet human life and activity.

Id. (internal quotation marks and citations omitted). “No single one of these faaiispasitive,

and the analysis does not focus simply on the number of contacts with the purported domicile, but
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also their substantiveature.” Id.; see, e.g.France v. CSX Transp., Ind&o. 2:1tcv-079, 2012
WL 2887160, at *2—-3 (E.D. Tenn. Jul. 13, 2012).
V. ANALYSIS

At the outset, the Court notes that although “[tjhe general rule is that diverdéiermined
at the time of the filing of a lawsuitCurry v. U.S. Bulk Transp., Ine162 F.3d 536, 540 (6th Cir.
2006), “an amended complaint supersedes all prior complaibBisKe v. City of Detrojt266 F.
App'x 444, 448 (6th Cir. 2008):[W]hen a plaintiff files a complainin federalcourtandthen
voluntarily amends the complaint, courts look to the amendedcomplaint to determine
jurisdiction.” Rockwellint’l Corp. v. United States549U.S.457, 473—74 (2007)Thereforethe
Courtwill analyzewhetherdiversityexistsat thetime of filing of Plaintiffs AmendedComplaint.

As noted by the parties, a review of subject matter jurisdiction in this casea®ads
possible question in a Civil Procedure examination, as two suggested domicile®regestH
party. Here, while Defendant has continually asserted that she is domiciled in Tesrsésshas
ties to both California and Tennessee, althohghties toTennessedave only strengthened
between the filing of this lawsuit and Plaint§fiAmended ©@mplaint. However, while Plaintiff
maintains that Defendant is domiciled in California, he now claims that diversityigtiosdexists
regardlesof Defendarits domicile because as of the filing of themendedComplaint, he is
currently domiciled in Colorado. Therefore, the Courtdttmmpted to set forth a detailed timeline
of the events in this caseUltimately, the Court has considered the parties’ positions, and for the
reasons more fully explained below, the Court fiDegendarits Motion to DismissIPoc. § well-

taken, and it will b&SRANTED.

3 See supr&ection |.
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A. Plaintiff 's Domicile

The Court will first examin®laintiff's domicile as of the filing alhe AmendedComplaint.
Defendant contends that Plaintiff is domiciled in Tennessee, as althoughrheddb Colorado,
he did not have the intent to remain in the state, and the purpose of his lawsuit demohatrates t
he wishes to reside again in Anderson County. Plaintiff asserts that he had not seen his son in
decades, and after previously living in Colorado, does not intend to move back to Tennessee unl
he is able to livat 114 Glendale LanePlaintiff claims thahewas unable téind suitable housing
so his domicile reverted back to Colorado after his move.

Plaintiff originally claimed that he waa “citizen and resident of Anderson County,
Tennessee” where he moved on December 5, 2GE@[Doc. 1 at 1 3]. However, after being
unable to purchase 114 Glendale Lane, he then alleges in the Amended Complaint that although
“he was domiciled [in Tennessee] when this action was filed,” he “subsequently moved back t
the State of Colorado, and reverted to being a citizen and resident of, and domitite8tate of
Colorado before the filing of this Amended Complaint.” [Doc. 20 at { 4]. Defendamntsasat
he returned to Colorado on February 25, 2020. [Dod]33-

“[T]here is a widely accepted presumption favoring the continuation of an established
domicile against an allegedly newly acquired one; the party trying to show a change inedomicil
caries a heavier burden than one attempting to show retention of an existingramé.Motor
Co. v. Colling No. 1315011, 2011 WL 5877216, at *1 (E.D. Mich. Nov. 23, 201W)timately,
the presumption in favor of an established domicile has been irieafpoestate that:

The rule from which this presumption is derivethat a domicile once established

continues unless and until a new one is shown by clear and convincing evidence to

have been acquiredrepresents the conflicts of law solution to the problEm

locating the domicile of an individual who clearly has pulled up stakes with the
intention of abandoning his present domicile, but either has not arrived physically
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at a new one or has arrived but not yet formulated an intention to remain there for
the indefinite future.

13E Charles Alan Wrighet. al, Federal Practice & Procedure § 3612 (3d ed. 2GEB); e.g.
Collins, 2011 WL 5877216 at *1. The presumption must be overcome by “clear and convincing
evidence” showing that the domicile has changgdindus. Mech. Maint. Co., LLC v. Swafford

No. 132523, 2013 WL 5375422, at *2 (W.D. Tenn. Sept. 24, 2@&idng Collins,2011 WL
5877216at *3).

Thereforg as Plaintiff argues that his domicile changed from Tennessee to Colorado, “[t]o
establish a ltange in domicile, [Plaintiff] carries the burden to show two things by clear and
convincing evidence: (1) he took up residence” in Colorado before March 22, 2020 and (2) he
intends to remain thereSee Collins2011 WL 5877216 at *3. Plaintif physicaresidence is
not in dispute, as he returned to Colorado on February 25, 2020. However, the Court finds that
Plaintiff was domiciled in Tennessee as of the filing of the Amended ComplaiRtaetiff fails
to show by clear and convincing evidence tiegpossessethe intent to remain in Colorado.

“[Dlomicile is established by physical presence in a place in connection with a certain state
of mind concerning oris intent to remain there.Miss. Band of Choctaw Indiang. Holyfield,

490 U.S. 30, 48 (1989). Although Plaintiff had returned to Colorado, he lacked “either the
intention to make his home there indefinitely or the absence of an intention to make his home
elsewhere.”Stifel v. Hopkins477 F.2d 1116, 1120 (6th Cir. 1973).

To examine an individua intent, courts “must examine the entire courdéhefpersots]
conduct in order to draw the necessary inferences as to the relevant ikiok’v. Poznanskb
F. Supp. 2d 666, 669 (W.D. Mich. 1998). Here, although Plaintiff had previously resided in
Colorado, he sold many of his belongings and moved to Tennessee in order to be close to his son.

Plaintiff claims that he was domiciled in Tennessee as of the filing of the Compfdihtugh
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Plaintiff has moved back to Colorado, he states that he is “now staying with a friend until this
matter is sorted out.” [Doc. 33-1 at { 6]. Plaintiff admits that he “sold virtualbf ally belongs

in Colorado” prior to his movdd. at { 3], as well as assethat he “had no choice but to sue for
specific performance; that home was uniquely suited to his needs, he HAS NO HOME, and his
belongs were sold” [Doc. 14 at 1].

Ultimately, perhaps the clearest indicator of Plairgifintention to make his home in
Temessee is the pending lawsuit seeking specific performance of a real estedetedm
Tennessee While Plaintiff claims thatl14 Glendale Lanés the only housé¢hat could suit his
needs, Plaintifs course of conduct demonstrates that he intends to return to Tennessee, and if he
succeeds on his claim, to live Ht4 Glendale LaneTherefore, even if Plaintiff asserts that he
attempted to abandon Tennesasdis domicilehe has ot yet formulated an intention to remain
[in Colorado] for the indefinite future.'Seel3E Charles Alan Wrighet. al, Federal Practice &
Procedure 8 3612 (3d ed. 2011). Plaintiff does not possess the requesiteto remain
indefinitely in Colorado, and his lawsuit demonstrates that he wishes to resialénagaderson
County. Accordingly, the Court finds that Plaintiff was domiciled in Tennessee asfibihthef
the Amended Complaint.

B. Defendants Domicile

The Court must next examine wheatBefendant was domiciled in CaliforroaTennessee
as ofthefiling of the Amended Complaint. Plaintiff asserts that Defendant was domiciled in
California, asshe had a fultime job in the state, a California telephone number, she moved her
belongingsto the state, her car was registered in California, and she bought a hthesatate

Defendant asserts that when she relocated to California, she kept hesdiesise and voter
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registration in Tennessemaintainedchurch membership, and recently purchased another home
in Oak Ridge.

“Domicile is not losby protracted absence from home, where the intention to return
remains’ Edick 6 F. Supp. 2at 668—69(citing Stifel 477 F.2d at 1120). While Defendant had
several ties to Californiancluding her residencand the purchase of a honthese ties were
largely tied to her employmenSeeS. Indus. Mech. Maint. Co., LLC v. Swaffokb. 132523,

2013 WL 5375422, at *4 (W.D. Tenn. Sept. 24, 20B)espite some definite ties to Missouri,

his primaryrelationshipsvith the state weremploymentelated, and such relationships alone
cannot establish domicilg; see, e.g.Proact Servs. Corp. v. VitNo. 1:16CV-242, 2016 WL
3397536, at *3 (W.D. Mich. June 21, 2016As of that date, Vis had commenced his new
employment in Idaho, had been given a company vehicle to drive in Idaho, had purchased and
insured a home in Idaho and set up utility accounts for the home, and had made arrangement
have personal property shipped to Idalttowever as inSwafford Vis's primary contacts with

Idaho were related to his employmént. Therefore the nature of Defenddstemployment is
important to the determination of her domicile.

Defendant states that she “provide[s] outage and corstwagiort to various utilities and
[is] currently supporting a utility in California that is closing.” [Doe2 &t { 2]. Additionally,
Defendant claims that although she has “worked for utilities in various stéttesvavious
durations” for the past thirteen years, she has always considered her home toakeRidge,
Tennessee.ld.]. Defendarnts daughter and grandchildren have remained in Oak Ridge, she has
owned114 Glendale Lane since 1999, and recently purchased another “larger home for [her]
growing family in the Oak Ridge area.'ld] at I 5]. Plaintiff claims that Defendant is domiciled

in California because she purchased a house in California, registered her catatettesnd had
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water, gas, cable, Internet, and telephone services iraher m California, as well as at least one
loan account in the state.

However, the Court finds that while Defendaasworked atseveral temporary positions
supporting utility companies nationwide, including most recently in California, she mauhtzer
domicile in Tennessee. Defendant consid€all Ridgeo be her homand maintained her voter
registration and drives licensen Tennesseé. Defendant owned personal and real property in
both California and Tennessee. Defendant also foreseeably maintained geoaedabank
accounts in both states. Defendelaims that her immediate family all live in Oak Ridge, and
points to heccontinued church membership, as welpassence of her primary care physician in
Tennessee.

Ultimately, Defendant possess&rong ties to both California and Tennessaéhough
Defendants spouse and children did not reside in the home she owwrnBehnessee-facts the
Court in Swaffordfound “highly significant,” 2013 WL 5375422 at *4Defendant maintained
sufficientties to Tennessee, such that her “primary connection” with California was “haebsisi
relationships.” See Edick6 F. Supp. 2d at 670Defendant retainethe intention to return to
Tennessee after the completion of a specific, reasonably foreseeablettneemdbf her contract
in California. SeeNovel v. ZaparNo. 2:12CV-737, 2013 WL 1183331, at g (S.D. Ohio Mar.
21, 2013)(“However, ‘a floating intention’ to return to one’s previous domicile is not enough to

prevent a new location from eventually becoming one’s domicile.”) (quGtilbgrt v. David 235

4 While courts may consider an individual’s declared intent regarding their domicile and
residence, such declarations may be overcome by contrary evideseRistrict of Columbia v.
Murphy, 314 U.S. 441, 456 (19%1Campbell v. Oliva295 F. Supp. 616, 618 (E.D. Tenn. 1968)
(“While one’s statements may supply evidence ofritention requisite to establish domicile at a
given place of residence, they cannot supply the fact of residencé)tfieternal citations and
guotations omitted).
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U.S. 561, 570 (1915)Ewert v. Holzer Clinic, In¢.No. 2:09CV-0131, 2010 WL 3063226, at*5
6 (S.D. Ohio Aug. 3, 201Q) Courts have held that an intention to return to a former domicile
upon the occurrence of some specific reasonably foreseeable event, such as a gradumatit;m or
a training period is not dloating intention.”) (internal citation omitted).

While Defendant purchased a home in California, she had also dwrde@lendale Lane
in Oak Ridge since 1999. Further, Defendant states that the plant that she workedifatrmeaCal
is currently in theprocess of closing. As of the date of filing of the Amended Complaint,
Defendant had entered in contracts to both sell her home in California and purathee l@ouse
in Oak Ridge. Despite her ties to California, the Court finds that Defendant did emad fiorr
California to be her permanent residence, and that Defendant was domiciled @ssSesnas of
the filing of the Amended ComplainSege.g, S. Indus. Mech. Maint. Co., LLC v. Swaffdxb.
13-2523, 2013 WL 5375422, ab*W.D. Tenn. Sept. 24, 2013)Defendant was physically
present in Missouri, but did not evince the requisite intent to remain there indefipitely.
V. CONCLUSION

Both parties claim that the opposition is attempting to engage in forum shopping or delay
regading the proper venue for this action. However, the Qoudtconsider whether Plaintiff’s
claims are properly before the Court at this time. Ultimately, as Plaintiff ancid@afewere both
domiciled in Tennessee as of the filing of the Amended Complaint, diversity @nskipp does
not exist as required under 28 U.S.C. § 1332(a)(1). Thereforectios will be dismissed fathe
lack of subject matter jurisdictiorHowever, the Court declines to award attorney’s fees or costs

as requested in Dafdant’s motion.
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Accordingly, the CourGRANTS Defendant’s Motion to Dismis®pc. §, and Plaintiff's
claims areDISMISSED WITHOUT PREJUDICE . All other pending motions in this matter are
DENIED as moot A judgment consistent with this Memorandum Opinion will be entered.

ORDER ACCORDINGLY:
{‘D(UJ—“-’ /QL“M o

United States Magistrate Judge
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