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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
at WINCHESTER
MARY ANN WOMACK,
Plaintiff,

)

)

) Case No. 4:10-cv-44
V. )
)

JudgeMattice
BROWN-FORMAN CORPORATION and )
STEVEN GOODNER, )

)
Defendants )
)

MEMORANDUM AND ORDER

Before the Court are Defendant Brown-Roan Corporation’s (“BFC”) Motion for
Leave to File Excess Pages (Doc. 31)fddelants’ Motions for Summary Judgment
(Docs. 37, 44), and Motionia Liminefiled by both parties (Bcs. 58, 60, 62, 64, 66, 70,
75). BFC’'s Motion for Leave t&ile Excess Pages (Doc. 31) GRANTED.

The Court has considered Defendants’tMas for Summary Judgment, as well
as Plaintiffs Response (Doc. 55) and Dedants’ Reply (Doc. 56), as well as the
accompanying evidence. For the reas discussed herein, the Court VGlRANT IN
PART AND DENY IN PART Defendants’ Motions for Summary Judgment. The
Court will alsoDENY AS PREM ATURE the parties’Motionsn Limine
l. BACKGROUND

For the purposes of summary judgment @ourt will view the facts in the light
most favorable to PlaintiffSeeMatsushita Elec. Indus. Co. v. Zenith Radio Co#’5
U.S. 574, 587 (1986).

In 1975, at the age of 19, Plaintiff begavorking for BFC at the Jack Daniel’s

Distillery (*JDD”). (Doc. 77 at 3-4). Plainft was originally hired as a clerk typist, but
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over a number of years, she was promatedarious salaried positions at JDDLd.).
Plaintiff's husband, Mike, also worked aDD for many of years, where he held several
positions, his last as themeral services managerld( at 4-5).

In 1990, Plaintiff was promoted to thgosition of buyer, where her duties

included buying janitorial, lab, maintenee, repair, and operating suppliesd.(at 4).

In 1994, Plaintiff was promoted tithe position of senior buyer.ld.). Plaintiffs duties

as senior buyer included purchasing simgaipplies as those that she was responsible
for in her prior position, but she was alsesponsible for buying certain production
supplies, including glass and labelsd.§.

At the time Plaintiff was promoted to s®r buyer, there was one other senior
buyer at JDD, John Hale.Id. at 7). Hale began working at JDD in 1971, four ngea
before Plaintiff began work at JDD. (Doc. 38-23t Hale was promoted to buyer in
1981, nine years before Plaintiff's promotiombuyer, and he was moved to the position
of senior buyer in 1990, approximately four yeargop to Plaintiff's promotion to that
position. (d. at 3; Doc. 40 at 1; Doc. 77 at 8Rlaintiff's understanding was that her job
duties were “basically the same” as Hal®4aintiff and Hale both handled capital items
and repeat buys, but the two handled differean modities. (Doc. 77 at 7-8). Plaintiff
also indicated that Hale handled the redqiosas and purchase orders for construction
projects. [d. at 8). According to Plaintiff, arounthe time that she was promoted, she
and Hale were each advised of the needliain both a college degree and a specialized
purchasing certification. Id. at 3). However, the JDD pdgn description for “senior
buyer” indicates that candidates “must” haaséBachelor’s Degree combined with 4 — 6
years of experience in purchasing, mamance, repair, and operating supplies;10-

12 years of related equivalent experiena@nd that the specialized certification was a
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“preferred” qualification. (Doc. 52-2 at 2) (empia added). In the mid-1990’s,
Plaintiff obtained both her college degree and pliechasing certification, but Hale did
not obtain either. (Doc. 77-2 at 10).

As a senior buyer, Plairftireported directly to th&trategic Sourcing Manager; in
2003, Steve May took over that position, begong Plaintiff's new supervisor. (Doc. 38-
3 at 14; Doc. 77 at 4). According to May, aftee was hired, he discovered that Plaintiff
“was not performing her duties satisfactorignd . . . had not been doing so for quite
some time.” (Doc. 41 at 1). May stated thdaintiff “appeared tde treating her job as
if it was simply a matter of completg an administrative task.”ld.). According to May,
he received complaints that Plaintiff was “rude aablrasive,” non-responsive, and
would order items that she wanted to ordather than the items requisitioned by her
customers. 1fl.). Plaintiff concedes that she wasunseled by May during that time
regarding a “change in POs or vendors.” (Doc. &t-4).

In June 2003, Plaintiff's “Performandgartnership,” JDD’s annual performance
review model, was submitted. (Doc. 38-2 at 13®Yhile much of Plaintiffs feedback
was positive, she was given a rating of “Aeles Most” and was advised that she needed
to work on her professional relatiships and manner of communicationdd. (@t 132-
48). May commented that,

Mary Ann is lacking in her ability to properly comunicate with her

customer base. This was an issue lgsir and she was provided resources

to help her in this area. Thereshbeen a small improvement since then

but there has been continued feedbarHlicating that she still needs

further improvement in this area. Mafynn needs to continue to focus on

interpersonal skills and overall abylito build strong relationships with

her peer groups and customers.

(Id. at 136).



As a result of this evaluationPlaintiff was placed on a Performance
Improvement Plan (“PIP”). (Doc. 41 at 2May spent approximately 25 percent of his
time working with Plaintiff to improve her performae. (d.). According to May,
Plaintiff's performance did, in fact, imprev{w]ith this constant reinforcement.d.).

In October 2004, Plaintiffs husband wasagnhosed with cancer. (Doc. 77 at 2,
5). Mike continued to work at JDD, but he appliéer and was approved for
intermittent leave under the Familedical Leave Act (“FMLA"). (d. at 5). Plaintiff
began taking some time off from woto care for her husbandld( at 5-6). According
to Plaintiff, she “usually worked around the houmsmake them up;” otherwise, she
used vacation time to cover the times tilshe needed to be out for more than fifteen
minutes. [d. at 6-8). Although Plaintiff statethat she and Hale would generally “ill[]
in for each other in absences,” she stateat thale did not cover her work for her while
she was out unless it was an emergenady. 4t 7; Doc. 77-2 at 11-12). Instead, she
would come back and try to “catch upérself. (Doc. 77-2 at 11-12).

Plaintiff concedes that she was never @ehiime off to care for her husband or
expressly disciplined for doing so, nor dsthe lose any compensation for taking such
time. (Doc. 77 at 9). May, who was Plaifis supervisor at the time her husband
became ill, was supportive of her need toawveay from the office and did not make any
negative comments about her absencéd. at 8-9).

In 2006, Tom Neiheisel took over for Mag Strategic Sourcing Manager. (Doc.
38-4 at 2). In 2007, Plaintiffs husbanddaa chemotherapy, and Plaintiff began taking
off approximately two to six hours of wor&very one to two weeks to attend Mike’s
chemotherapy appointments. (Doc. 77-214). Plaintiff occasionally encountered

situations that necessitated her leaving work ia thiddle of the day. (Doc. 77 at 6). In
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those situations, Plaintiff was sometimes gdoreonly a matter of minutes, but at other
times, she was out of the afé for a couple of hours.ld. at 6-7). Plaintiff also recalled
that there were some instances where whs required to change appointment times
because she was unable t&kdaime off from work. Kd. at 10). On some occasions,
Neiheisel told Plaintiff that it would be bettto change the appointments than to leave
her department unattended, kaite was never told that she could not take offddq
an appointment with her husband. (Doc. 77-1 at Meiheisel also did not make any
express comments about Plaintiffs time awagnfr work and told her to take time off as
needed. (Doc. 77 at 9; Doc. 77-2 at 7). Neiheds@&, however, discipline her several
times for leaving without telling anyone thatestvas going to be out of the office. (Doc.
77 at 9).

Sometime around April 2007, Plaintiff da a mistake in completing an alcohol
requisition from a particular vendor; the pardimber on the requisition pulled up two
different items, and she later learned tlshie had ordered the wrong one of the two
items. (d. at 2, 6-7). Plaintiff was told that, in doing,she “had changed the vendor
and . .. could have cost the company an entirelpcton by doing that.” Ifl. at 6, 11).
Plaintiff maintained that she did not change theder. (d. at 6).

In the summer of 2007, Plaintiff opened her annBaflformance Partnership
document to perform her employee self-evaluatigid. at 1-2). The form had already
been filled in and, although there were sooniicisms of Plaintiff's work performance,
Neiheisel had given Plaintiff ratings of ¢Aieves All” and “Fully Achieves” for her
performance goals.ld. at 1). However, when Plaintiff reopened the doeuwito finish
her self-evaluation later that same daye stoticed that her ratings had changed from

“Fully Achieves” to “Achieves Most.” Id. at 2). When Plaintiff asked Neiheisel about the
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change, he stated that he did not “know whtet’s about” but indicated that he would
find out. (d.). Soon after, Neiheisel advised Ridif that Steve Goodner, the Assistant
Vice-President / Director of Supply Chain Operaspimad made the change based on
the April 2007 alcohol requisition incidentld(; Doc. 38-3 at 15-16, 18). Plaintiff later
took Neiheisel some paperwork regarding tincident and asked him about talking to
Goodner. (Doc. 77-1 at 2.). Neiheisel addigeer not to talk to Goodner, so Plaintiff
instead asked him to pass the paperwork along td@er on her behalf.lq.)

On her 2007 Performance Partnershipaiitiff received an overall rating of
“Achieves Most.” (Doc. 38-4 at 37). Neils®l indicated that Plaintiff had not made an
effort to make personal visits with her imbal customers and that Plaintiff's internal
customers and suppliers had submitted complaintganding her lack of
responsiveness.ld. at 36). Neiheisel also made natethe April 2007 incident, stating
that Plaintiff had made changes to a reqinsitthat “could have resulted in thousands
of dollars in lost product.” Ifl. at 36-37). Neiheisel alsoommented that Plaintiff's
“[d]isposition and attitude varied frequdnthrough the year,” and further stated,

Mary Ann has had a difficult year personally. lashbeen a delicate

balance to keep open lines ofnemmunication and provide honest and

timely performance feedback while being consciotithe pressures of her
personal life. We will continue to wortogether to the extent possible to
overcome these performance issues.

(Id. at 37, 39).

According to Plaintiff, she would promptly respoba e-mails whenever she was
at the office, but she did not always recemaices that she had new e-mails. (Doc. 77-1
at 11). Plaintiff confirmed that her voicenhalid fill up at times, but confirmed that

those instances were the result of her absencear for her husband. (Doc. 77-2 at

12). Plaintiff conceded that there wermés that she did not return voicemails because



people would often end up calling Neiheisel Boresolution during her absence. (Doc.
77-1at 11). After a discussion with NeihesRlaintiff agreed to follow up with all callers
to ensure that their issue had been resolvédl.).(

On July 31, 2007, as a result of herf®emance Partnership rating of “Achieves
Most,” Plaintiff was placed om PIP for the second time imer more than 30 years of
work at JDD. (Doc. 52-3 at 1). The FPlindicated that “immediate and sustained”
improvement was required in multiple areasd specified that Plaintiff was to meet
with Neiheisel on a monthly basto review her progressid().

Plaintiff was given specific actions to take improve in the following categories:
(1) “internal customer follow-up and respgsimeness”; (2) “relationship building”; and
(3) *knowledge sharing.” Ifl. at 1-2). Plaintiff was advisketo follow up on all purchase
orders via email or fax. Id. at 1, Doc. 77-1 at 12). PHdiff indicated that she was not
previously aware that there was an issue wigr prior practice of following up only
when the item was “critical or a rush.” (Do&Z-1 at 12). Plaintiff was advised that she
must handle all communications in a “pmpt, professional and courteous manner;”
however, Neiheisel did not pvide her with any examples of when her communaradi
had fallen short of this standard, and Pldfifélt that she had communicated in such a
manner in the past.Id. at 13; Doc. 52-3 at 2). She walso informed that she was not
permitted to allow her voicemail inbox tomain full, and she was instructed that she
must advise her internal customers via email whiee would be out of the office and
give those customers notice of an alteena@abntact person for the duration of any
absence. (Doc. 52-3 at 1; Doc. 77-1 at 1Blaintiff was prohibited from making any
changes to requisitions wiblut the written approval of the requisitioner anasw

advised that oral communications were to“tedowed up with written confirmation for
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critical or complex requests.” (Doc. 52-3 at 1;,dD@7-1 at 13). Plaintiff was instructed
to increase her communications with heteimal customers, including one-on-one
meetings with those customers on a quarterlysa@ddoc. 52-3 at 2; Doc. 77-1 at 12-13).

On August 2, 2007, Neiheisel prepar@dnemorandum that was sent to Goodner
and Steve Jones, JDD's Human Resources Manageardieg an August 1, 2007
meeting that Neiheisel and Goodner held wthaintiff regarding the implementation of
her PIP. (Doc. 40 at 1; Doc. 77-1 at 14). Neibkkisdicated that he had discussed with
Plaintiff the specific areas of improvemteneeded, along with anticipated completion
date for each area of concern. (Doc. 4&8t121). Plaintiff's “unacceptable, repeating
pattern of inconsistent performance” was dissed, and Goodner advised Plaintiff that
such performance-related discussion®td not be a recurring event.”ld( at 22).
Plaintiff was advised that the PIP *was thetla&ahance at improving . . . . The next
discussion would be termination.ld(; Doc. 77-1 at 14). Plaintiff was also told thadrh
“[a]ttitude must improve and maintain on a fn@ly and professional level.” (Doc. 45-1
at 22). Plaintiff was instructed that, as a comhtof her continued employment, she
would be required to partake in a mandatory empdogssistance program (“EAP”),
wherein she would speak with a doctor regagdthe difficulties and stresses related to
her husband’s iliness.Id.; Doc. 77-1 at 15). Accordintp Plaintiff, Neiheisel did not
give her any reasoning for whhe wanted certain actions the PIP done, but she did
not ask for any clarification. (Doc. 77-1at 13).

According to Plaintiff, she began worlgnto implement the actions specified in
the PIP. She began faxing her customers copigsqiisitions and emails when items
were completed and began following up on all orddid. at 12-13). Plaintiff confirmed

that, although she did start sending emails to inégrnal customers when she knew
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that she would be out of the office, she diot send such e-mails when she received an
emergency phone callld. at 12).

During the course of 2007, Plaintiff begam feel that her absences were being
“used against” her. (Doc. 77 at 14-15). Inrpahis belief was based on the fact that,
until 2007, Plaintiff had received favoralperformance evaluations for every year that
she had worked at BFC except for 2003SeéDoc. 52-1 at 37-38). Plaintiff felt that
“things escalated” when she started takingrembme off and that her supervisors began
to look for things to use against her. (D@@. at 15). Plaintiff specifically felt that
Neiheisel was using her absences againstdsehe had previoustpld her not to worry
about taking time off and to do whatever steeded to do, and “then all of a sudden . ..
turned” and made an issue of her leaving withollintg anyone. [d. at 14-15). She also
believed that someone was advising Neiheisel tad fihings to use against her, as
evidenced by the change the tone of his communications in mid-June, as wslla
statement in an email that fthis all | can find.” (d. at 15). Neiheisel later told Plaintiff
that Goodner was “looking for an excuse”document her shortcomings. (Doc. 77-1 at
3; Doc. 38-4 at 4-5). Neiheisel statechtlithese comments were his “personal opinion”
and that he never heard Goodner make comments alboking for an excuse to
discipline Plaintiff. (Doc. 42 at 1).

Plaintiff also began to feel that she was treatéftiently in respect to the terms
and conditions of her employment becaudee “didnt fit into the ‘good ole boy’
network.” (Doc. 77 at 19). Plaintiff toldones that she was “measured with a different
yardstick than [Hale] and the others.Id(at 15, 18). Plaintiff noted that she was asked

to do a lot more reporting and administrativerk than Hale was asked to perform, and



that Hale was not required to go out on visit$d. @t 15-16). Hale was also asked to
attend company dinners that Plaffitvas not invited to attend.ld. at 16).

Plaintiff stated that she had receivextcasional phone calls or comments
indicating that Hale was difficult to geh touch with, did not return voicemails, and
changed product orders or failed to pmase the product that someone wanteld. &t
16-17). She indicated that, when peopleuwdolook for Hale, sometimes his truck was
still in the parking lot, and she wouldsume that he was on a smoke bredHt. 4t 15).
Other times, Hale’s truck was gone, and she didkmaw where he had goneld( at 15,
18). Plaintiff indicated that it was “@retty common occurrence” for people to be
looking for each other on the floor, and, her knowledge, Halavas never disciplined
for leaving the floor without letting afone know where he was goingld(at 15). She
confirmed that Hale would send out a memaarail when he was going to be out of the
office for a day or longer. (Doc. 77-2 at 13According to Neiheisel, he did not receive
any complaints about Hale's hoperformance, and he believed that Hale had strong
interpersonal work relationships. (Doc. 42 at 1).

Beginning in August 2007, Plaintiff lgan keeping phone and email logs to
document her work communications. (Doc. at711-12). Plaintiff would periodically
provide Neiheisel with copies of those documents tloe purposes of performance
assessment.ld. at 12). Plaintiff also purchased a compact recogdievice to record
certain conversations that shad while at work, specifidly, conversations with Jones
and Neiheisel related to her job pemhance or other work feedbackld(at 11-12).
Plaintiff would occasionally text her husbaabtout things that were happening at work

that she felt were inappropriateld(at 12).
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According to Neiheisel, Plaintiff demmstrated “a genuine and noticeable
improvement in performance” for most of the 2007208 fiscal year. (Doc. 38-4 at
41). However, on October 10, 2008, Neibel prepared a memorandum for Jones and
Goodner indicating that Plaintiffs performance h'degun to slip.” (d.). Neisheisel
stated that Plaintiff's efforts at relationiphbuilding had “stopped altogether,” she had
not made any effort to assist in trainingethew administrative assistant, and she spent
a “disproportionate amount of work hours on theelmtet accessing non-job related
sites . . . account[ing] for a minimuof 25% of her daily activity.” Id.).1

On November 7, 2008, Neiheisel prepared a Correctdetion Notice for
Plaintiff. (Doc. 45-1 at 23). The noticavhich was labeled “Final Written Warning,”
stated that Plaintiff had “been counseledlaoached to improve and maintain her work
performance, including communication skills, interponal skills, personal use of
company internet, and other elements of her pasitiqlid.). The notice indicated that
no additional counseling sessions would bedwoected and that Plaintiff's “[flailure to
improve and maintain a high level of work perforntanwill result in termination.”
(1d.). Goodner and Neiheisel met with Plaintiff ttestime day to give her the notice and
advised Plaintiff that she would have bemmminated already had it not been for her
husband’s illness. (Doc. 77-1at 19).

On December 5, 2008, Neiheisel prepared a memorandar Jones and

Goodner regarding another performance issue withn@ff's work. (Doc. 38-1 at 77).

1 Neiheisel attached a “summary of verbal discussjboimdicating that he had met with Plaintiff onr&e
specific dates from July through October of 2008discuss these topics. (Doc. 38-4 at 42). PI#inti
maintains that these discussions never took placdihat she was actually not at work on the dates that
Neiheisel stated that he had these discussions éth (Doc. 77-1 at 16; Doc. 38-1 at 44). Pldinti
contends that she and Neiheisel had one brief arckial conversation about how “the shipping girls”
were being watched for being on the internet. (881 at 44). Defendant has conceded that Plaintiff's
version of events must be accepted as fonehe purposes of summary judgmengeéDoc. 38 at 7 n.7).
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Specifically, Plaintiff failed to notify theoroduction team of a shipment delay which
could have cost the company several hours of prodoctime. (d.). Neiheisel
indicated that he had advised Plaintiff tHature lapses of this nature would “clearly
lead to termination.” I1(.).

Starting in 2008, Plaintiff had also begearing for her sick aunt “off and on.”
(Doc. 77 at 5). Plaintiffs mother, Sarah, svdiagnosed with cancer in February 2009,
which led to additional time that Plaifftneeded to be absent from work.Id().
According to Goodner, he was “bombardedith “general” negative feedback about
Plaintiff around this time. (Doc. 38-3 &-7). Goodner indicated that all of this
feedback was verbal, and there was acaoglyi no record of the negative comments
about Plaintiff. (d.).

On June 15, 2009, Plaintiff asked Neiheised,she did every nmah, if he had any
performance issues to discuss with her. (Doc. &t-2-3; Doc. 38-1 at 76). Several
minutes later, Neiheisel provided her withlist of performance issues, including that
she had been seen with newspapers andsgvord puzzles in the morning hours, that
her purchase order accuracy had suffered in thet mexent months, and that she had
left work without notifying anyone of her whereauts. (Doc. 77-2 at 3; Doc. 38-1at 76).
Plaintiff explained to Neiheisel that there hbeen no one on the floor to tell about her
need to leave on the occasions that shenditlinform anyone that she was leaving for
an emergency. (Doc. 77-2 at 3). AccordindPtaintiff, there were only three times that
she had emergencies that required her &wvdethe office without letting anyone know
that she would be out. (Doc. 77-1 at 18he also indicated that crossword puzzles and

the newspaper were her “version afaffee break.” (Doc. 77-2 at 3).

12



On her performance evaluation for tHiscal year ending April 30, 2009,
Plaintiff was rated at a level of “Iimmediate pmovement Required.” (Doc. 38-1at 100,
103). Specifically, Neiheisel noted thataRitiff's performance had declined in the
following areas: excessive time spent oron-work activities, such as internet,
crosswords, and newspapers; accuracy gigpaork; notification of supervisors or
colleagues before leaving work; following wygth supply chain staff regarding the late
delivery of materials; consistent and prompt respam to internal customers; and
consistent relationship buildingld( at 103-04).

Plaintiff conceded that she sometimes usee internet for personal use, but she
denied that such use was “excessi (Doc. 77-1at 8, 19, 21). Plaintiff statddat Hale,
along with many other employees, “used theemnmet,” and, as far as she knew, she was
the only employees to ever be written up fbis conduct. (Doc. 38-1 at 29; Doc. 77 at
15, 18). Neiheisel stated that he neversopmally saw Hale reading a newspaper at the
office or spending excessive time on theéeimet for non-work related purposes. (Doc.
42 at 1). Itis undisputed that general perslanse of the internet was not prohibited for
JDD employees. (See Doc. 38-2 at 25; 38-4 at 1. B2-1 at 24).

According to Plaintiff, she had frequentlyld her managers #t “their issues and
complaints were not accurate.” (Doc. 77-21&). When Plaintiff asked for specific
examples of her alleged deficienciedie was “told that doesnt matter.”ld( at 14).
Plaintiff believed that the disciplinary dnperformance issues that were brought up

from 2007 and beyond were all either examples o€ BRproperly using her time off to

2The 2009 performance review includes an “Apprai3aie of July 7, 2009. (Doc. 38-1at 100). Plaintiff
was “not sure” what that date meant, but indicatedt it may have been the date that she had a
discussion with management about her parfance review. (Doc. 77-2 at 13).
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care for her husband and mother againstdrewere “out and out lies and falsification
of documents.” Id. at 14-15; Doc. 38-1at 57, 61, 63; Doc. 77-1at 4).

Until the summer of 2009, Plaintiff was ing her vacation time to care for her
husband and her mother and believed thau“pnly took FMLA leave if you were on
sick leave[.]” (Doc. 77 at 5-6). Ndier Goodner nor any member of the human
resources department advised Plaintiff that sheBably should have asked for FMLA
leave.” (d. at 9, 17). Finally, in June 2009, Mike advisddirtiff that she could file for
FMLA leave. (d. at 6). Plaintiff began the proces$ applying for FMLA leave, and
submitted the accompanying medical cerafion form to her husband’s doctor for
completion in early to mid-July. (Doc. 77-2 at 6Dn July 20, 2009, Plaintiff signed
and submitted her application for FMLA leave. (D88-1at 78-80}.

Also on July 20, 2009, Plaintiff attended a meetimigh Jones and Goodner.
(Doc. 77 at 14). At that eeting, Plaintiff was advised theas of September 1, 2009, she
would be relieved of her duties as a serbaryer and would be aeoted to the position
of assistant shipping administratorld (at 4, 13). Plaintiff's duties in her new position
would include preloading export orders and ensurihgt were no problems on the
shipping floor. (Doc. 77-1 at 7-8). Accordj to Goodner, the decision was made by
himself, Jones, Neiheisel, and a numbeptfer individuals who had to approve of the
decision. (Doc. 38-3 at 11). At this mesd, Goodner advised Plaintiff that her new
position would give her less sponsibility within the compay and would let her take a
lesser role given all of the “pssures” that she was underd.(at 12-13). Goodner told

Plaintiff that everyone understood why shad been out and that the decision was not

3 The record reflects that, although Plaintiff subt@d her request for FMLA leave to BFC on July 20,
2009, the medical certification was not signed aaded by her husband’s health care provider uniiy J
22,2009. (Doc. 38-1at 83).
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based on her absences, and was insteaddanly on her job performanceld(at 13).
Goodner stated that, because she would hesg&responsibility in her new position, the
times that she needed to be out would be “less otfpli on the department as a whole.
(Doc. 52-5 at 17).

Plaintiff filed an internal complaint withhe corporate office on August 5, 2009.
(Doc. 77-1 at 8-9; Doc. 43). As part of thgernal investigation of Plaintiffs complaint,
Kathy Stearman from the corporate office catoeget Plaintiff's story. (Doc. 77 at 13).
Stearman also met with a number ohet employees, including Jones, Goodner,
Neiheisel, and May. (Doc. 43). Stearm@oncluded that Plaintiff was not meeting the
expectations of her position and had not bdemg so for a significant period of time,”
and determined that the decision to deendlaintiff “was based solely on
performance issues.ld.).

Plaintiffs request for intermittent FMA leave to care for her husband was
approved on July 25, 2009. (Doc. 38-17%). Plaintiff fled a second request for
intermittent FMLA leave, based on care toer mother, on August 10, 2009, which was
also approved. Id. at 84). Plaintiff continued to use FMLA leave tare for her
husband and her motherSde id.at 78-99). Plaintiffs mother died in August 2009.
(Doc. 77 at 5).

On September 1, 2009, Plaintiff assudnleer new position, and her salary was
reduced by approximately $30,000.00 as a resulhefdemotion. (Doc. 77-1at 8; Doc.
77-2 at 5). At that time, Plaintiff was replaced aenior buyer by another female
employee. (Doc. 77-1at 3). Plaintiff's huslhdied in June 2010. (Doc. 77-2 at 6).

Plaintiff initiated this actioron June 23, 2010. (Doc. 1). In her amended civil

complaint, Plaintiff alleged that Defendahtsad subjected her to various unlawful
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employment practices. (Doc. 15 at 1-8). eSifically, Plaintiff alleged that Defendants
were liable for both interference and ridéion under the FMLA, sex discrimination
under the Tennessee Human Rights Act (“THRAnd that BFC was additionally liable
for Title VII sex discriminatiort. (Doc. 5 at 8-11). Defendants now seek summary
judgment. §ee37, 44).
I. SUMMARY JUDGMENT STANDARD

Federal Rule of Civil Procedure 5thstructs the Court to grant summary
judgment “if the movant shows that therenis genuine dispute as to any material fact
and the movant is entitled to judgment as a matfelaw.” Fed. R. Civ. P. 56(a). A
party asserting the presence or absence wmfigee issues of material facts must support
its position either by “citing to particulaparts of materials irthe record,” including
depositions, documents, affidavits or declaratia@igulations, or other materials, or by
“showing that the materials cited do not ddish the absence or presence of a genuine
dispute, or that an adverse party cannobddurce admissible evidence to support the
fact.” Fed. R. Civ. P. 56(c)(1). In ruling on aotion for summary judgment, the Court
must view the facts contained in the recamld all inferences that can be drawn from
those facts in the light most fanable to the nonmoving partyMatsushitg 475 U.S. at
587; Natl Satellite Sports, Inc. v. Eliadis In253 F.3d 900, 907 (6th Cir. 2001). The

Court cannot weigh the evidence, judge the creidybdf witnesses, or determine the

4 Plaintiffs Complaint also raised claims of agesatimination under the THRA and the Age
Discrimination in Employment Act (“ADEA"), as wels a claim that Defendants violated the Employee
Retirement Income Security Act (“ERISA”). (Doc. &5 2, 9-11). However, Plaintiff expressly abanddn
her ERISA and age discrimination claims inrheesponse to Defendants’ Motions for Summary
Judgment. (Doc. 55 at 1n.1). Accordingly, Defantsare entitled to summary judgment as these claims.
SeeE.D. Tenn. L.R. 7.2see alsoParker v. Zale Corp.--- F. Supp. 2d ---, 2012 WL 1071194, *9 (E.D.
Tenn. 2012) (finding that defendants are entitledsummary judgment as to claims that plaintiff
abandons at the summary judgment stage).
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truth of any matter in disputéAnderson v. Liberty Lobby, Inc477 U.S. 242, 249
(1986).

The moving party bears the initial burdefidemonstrating that no genuine issue
of material fact exists Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). The moving
party may discharge this burden either fnpoducing evidence that demonstrates the
absence of a genuine issue of material factiorply “by ‘showing’— that is, pointing out
to the district court — that there is ansaimce of evidence to support the nonmoving
party’s case.”ld. at 325.

Where the movant has satisfied thisrden, the nonmoving party cannot “rest
upon its . . . pleadings, but rather must set faptecific facts showing that there is a
genuine issue for trial. Moldowan v. City of Warren578 F.3d 351, 374 (6th Cir. 2009)
(citing Matsushita 475 U.S. at 586; Fed. R. Civ. P. 56). The nonmgwarty must
present sufficient probative evidence supjpogtits claim that disputes over material
facts remain and must be resolved by a judge orauitrial. Anderson 477 U.S. at 248-
49 (citing First Natl Bank of Aiz. v. Cities Serv. Cp 391 U.S. 253 (1968)kee also
White v. Wyndham Vacation Ownership, I&l7 F.3d 472, 475-76 (6th Cir. 2010). A
mere scintilla of evidence is not enoughtlrar, there must be evidence from which a
jury could reasonably find in favor of the nonmogiparty. Anderson 477 U.S. at 252;
Moldowan 578 F.3d at 374. If the nonmoving party failsm@ake a sufficient showing
on an essential element of its case with ext¢go which it has the burden of proof, the

moving party is entitled to summary judgmerelotex 477 U.S. at 323.
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[11.  ANALYSIS

A. FMLA Claims

Under the Family and Medical Lea¥et of 1993, 29 U.S.C. § 26t seq, eligible
employees are entitled to a total of 12 waeeks of leave during any 12-month period
for certain events, including “to care for theosyse, or a son, daughter, or parent of the
employee, if such spouse, son, daughterparent has a serious health condition.” 29
U.S.C. § 2612(a)(1)(C). The FMLA makes itlawful for any employer “to interfere with,
restrain, or deny the exercise of or thiteapt to exercise, any right provided [by the
Act],” 29 U.S.C. 8§ 2615(a)(1), or to “dsharge or in any othremanner discriminate
against any individual for opposing any practimade unlawful by [the Act].” 29 U.S.C.
§ 2615(a)(2). Employers who violate the EMare liable to the employee for damages
and such equitable relief as may lppaopriate. 29 U.S.C. § 2617(a)(1).

There are two distinct theories of recoyemder the FMLA: the “interference” or
“entitlement” theory, grounded in § 2615(a)(&nd the “retaliation” or “discrimination”
theory, grounded in § 2615(a)(2keeger v. Cincinnati Bell Tel. Co., LLE81 F.3d 274,
282 (6th Cir. 2012). Plaintiff has raisedachs under both theories, and they will be
discussed in turn.

1. FMLAInterference

In order to prove a claim for FMLA intexfence, a plaintiff must establish that:
“(1) [s]he was an eligible employee, (2)fdedant was a covered employer, (3) [s]he was
entitled to leave under the FMLA4) [s]he gave defendant notice of [her] intentake
leave, and (5) the defendant denied [her] FMigxefits or interfered with FMLA rights
to which [s]he was entitled.”Harris v. Metro. Govt of Nashville & Davidson Cnty

Tenn, 594 F.3d 476, 482 (6th Ci2010). “If an employeinterferes with the FMLA-
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created right to medical leave or to reinstatemitibwing the leave, a violation has
occurred, regardless of the intent of the empldy&eeger681 F.3d at 282 (quotation
and citation omitted). The FMLA is not, howar, a strict liability statute, as a plaintiff
must establish that she was harmed bydbfendant’s alleged FMLA violation in order
to survive summary judgmentRomans v. Mich Dept of Human Ser668 F.3d 826,
842 (6th Cir. 2012).

Plaintiff raises two arguments to suppdrér claim of FMLA interference: (1)
Defendants interfered wither FMLA rights “by removing her from the Senior ygar
position . . . rather than permit her contetuFMLA leave,” and (2) Defendants’ failure
to give her express notice of her FMLA eligibilitgs required by the Code of Federal
Regulations, was, in and of itse#f “clear” act of interference.SeeDoc. 15 at 8; Doc. 55
at 10-13).

Plaintiff's first argument is wholly lackig in merit. The undisputed evidence in
the record clearly demonstrates that Pldirdontinued to take qualifying FMLA leave
after her demotion. SeeDoc. 38-1at 78-99). Thus, Plaintiff has not dematrated that
her demotion interfered with her rights to FMLA \ea

In her second argument, Plaintiff argues that, und® C.F.R. 88 825.300,
825.301, Defendants were required to give Weitten or oral notice of her eligibility for
FMLA leave within five days, along with a wten notice detailing the expectations and
consequences associated with FMLA leav@edDoc. 15 at 8; Doc. 55 at 11). There is no
dispute that Defendants failed to provideaiRtiff with such notice. However, “[a]n
employer’s failure to comply with the noticequirements of the FMLA only supports a

cause of action where the inadequate noéffectively interfere[s] with the plaintiff's
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statutory rights.”See Fink v. Ohio Health Corpl39 F. Appx 667, 671 (6th Cir. 2005)
(internal quotation and citation omitted).

Here, Plaintiff has not established suféiot facts to survive summary judgment,
as she has failed to demonstrate that stffeised any harm or actual interference as a
result of Defendants’ failure to give her thequired notice. Plaintiff alleges that, as a
result of BFC's failure to notify her of her HM rights, “she used vacation time to care
for her husband and mother and worked to move agpuoénts for care and treatment
to times when she would not miss work.” (D&&.at 12). However, BFC's FMLA policy,
as set forth in its employee handbook, requireslegges to exhaust “[a]ll vacation and
disability benefits . . . as part of the FMLA leavgDoc. 38-2 at 50). The United States
Court of Appeals for the Sixth Circuit haexpressly held that the FMLA does not
prohibit companies from enacting and enfacpolicies that require employees to use
their paid benefits in tadem with FMLA leave.SeeAllen v. Butler Cnty. Comm 1331
F. App’x 389, 393 (6th Cir. 2009) (citing 20.F.R. § 825.207(a)). Additionally, section
825.302 of the Code of Federal Regulationevpdes in relevant part that an employee
must consult with the employer when sdluiding medical treatments, to “attempt to
work out a schedule which meets the employee’s seeithout unduly disrupting the
employer’s operations.” 29 C.F.R. 8§ 825.302(e)-(f).

Clearly, even if Plaintiff had receivedppropriate notice of her FMLA eligibility,
her FMLA rights would not have been unfetedr that is, Plaintiff would still have been
required to comply with BFC’s policy requirgnher to exhaust her gation time as part
of her FMLA leave and to consult with her supervsdo schedule appointments at
times that did not unduly disrupt hework schedule. Thus, Plaintiff cannot

demonstrate that her use of vacation tiorerescheduling of medical appointments
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were “harms” that she suffered agesult of Defendants’ faife to give her the required
notice of eligibility.

Ultimately, Plaintiff does not dispute BEndants’ main contention, namely, that
from 2004 through 2009, Plaintiff was nevedenied any time off to care for her
husband or her mother. Although Plaintiffay have been denied proper or timely
notice of her eligibility, BFC’s failure in thisegard had no practical effect on Plaintiff's
exercise of her statutorily-entitled FMLAghits. Because Plaintiff has not shown that
she suffered any harm as a result of thisgete FMLA violation, sle is not entitled to
relief. Accordingly, Defendants’ Motiofior Summary Judgment on Plaintiffs FMLA
claim under the interferex theory is GRANTED.

2. FMLARetaliation

In order to prove a claim for FMLA retaliion, a plaintiff must establish by a
preponderance of the evidence that: “(1) she wagmged in an activity protected by the
FMLA; (2) the employer knew that she wagercising her rights under the FMLA, (3)
after learning of the employee’s exercied¢ FMLA rights, the employer took an
employment action adverse to her; and (4) there avgausal connection between the
protected FMLA activity and thadverse employment actionKillian v. Yorozu Auto.
Tenn., Inc.454 F.3d 549, 556 (6th Cir. 2006) (citiAgban v. West Publg Cp345 F.3d
390, 404 (6th Cir. 2003)). An FMLA retaliation ala accordingly centers around
“whether the employer took the adverse actimtause of a prohibited reason or for a
legitimate nondiscriminatory reason,” and fjg employer’s motive is relevant because
retaliation claims impose liability on empless that act against employees specifically
because those employees iked their FMLA rights.”"Edgar v. JAC Prods., Inc443

F.3d 501, 508 (6th Cir. 2006) (citation and intergaotation marks omitted).
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“The burden of proof at the prima facieagke is minimal; all the plaintiff must do
is put forth some credible evidence that enalhee court to deduce that there is a causal
connection between the retaliatory actiand the protected activity.Seeger 681 F.3d
at 283 (quotindgixon v. Gonzales481 F.3d 324, 333 (6th Cir.2007¥ee alsdEEOC v.
Avery Dennison Corpl04 F.3d 858, 861 (6th Cir. 1997) (noting thadiptiffs burden
of establishing @rima faciecase is not an onerous on@he Sixth Circuit has held that
“acutely” close temporal proximity betweethe protected activity and the adverse
employment action “is deemed indirect esitte such as to permit an inference of
retaliation[.]” Id. at 283-84 (quotin@iCarlo v. Potter 358 F.3d 408, 421 (6th Cir.
2004)).

The McDonnell Douglasburden shifting framework apples to FMLA retalgii
claims. Romans 668 F.3d at 842McDonnell Douglas Corp. v. Gree11 U.S. 792,
802-04 (1972). Thus, aftethe plaintiff establishes g@rima facie case of FMLA
retaliation, the burden shifts to thdefendant to establish a legitimate, non-
discriminatory reason for its actionld. If the defendant sets forth a legitimate, non-
discriminatory reason for the adverse emplownaction, the burden then shifts back to
the plaintiff to establish pretext by showirthat the employer’s proffered reasons (1)
have no basis in fact, (2) did not actually nvatie the action, or (3) were insufficient to
warrant the action.Seegey 681 F.3d at 285 (citinfpews v. A.B. Dick Cp.231 F.3d
1016, 1021 (6th Cir. 2000)). The plaifitibears the burden of producing sufficient
evidence from which the jury could reasonably rejeéce defendant’s] explanation and
infer that the defendant [ ] intentally discriminated against hler].”ld. (quoting
Clark v. Walgreen C0.424 F. Appx 467, 474 (6th CiR011)). Despite the fact that

temporal proximity may be sufficiently clesto establish a causal connection in the
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prima faciecase, “temporal proximity cannot be the sole bdsisfinding pretext.”
Seegey 681 F.3d at 285 (quotinBonald v. Sybra, In¢.667 F.3d 757, 763 (6th Cir.
2012)). “Suspicious timing,’however, may be “a stronmpdicator of pretext when
accompanied by some other, independent evidenbta.”(quotingBell v. Prefix, Inc,
321F. AppXx 423, 431 (6th Cir. 2009)).

In this case, there iso dispute as to ther8t three prongs of thprima facie
case; Defendants concede that Plaintiffavie from 2004 throug 2009 qualified as
FMLA leave and acknowledge that her denoatiwas an adverse employment action.
Defendants dispute only the fourth prom@mely, that there was a causal connection
between Plaintiffs FMLA leave and her demotioBpecifically, Defendants argue that it
“defies credulity” to conclude that thengas a causal connection between Plaintiff's
FMLA leave and her demotion because BFQndohave “demoted her immediately after
she began taking leave” if it geessed discriminatory animus.

The Court disagrees and finds that Pl#fritas met her minimal burden of proof
to establish gprima faciecase of FMLA retaliation.The evidence demonstrates that,
while Plaintiff was taking some FMLA leave a&sairly as 2004, the amount of time that
she was out of the office increased subsialy in 2007 when her husband began
chemotherapy, and increased again in 20\@&n her mother was also diagnosed with
cancer. The evidence also demonstrates thatnumber of disciplinary actions taken
against Plaintiff significantly increased dog this time period, and that Plaintiff's
supervisors referenced her personal problam#ier disciplinary actions and at her
demotion meeting. Moreover, Plaintd§fdemotion occurred on the same day that
Plaintiff filed her first formal request for FMLAave. The Court finds that Plaintiff has

shown, by a preponderance of the evidena causal connection between her FMLA
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leave and her demotion, and has thug hmex burden of proof to establishpaima facie
case of FMLA retaliation.

The burden accordingly shifts toDefendants to show a legitimate
nondiscriminatory reason for Plaintiffs demaoti. Defendants have met this burden by
pointing to Plaintiff's annual reviews andsttiplinary notices during the relevant time
period, and asserting that Plaintiffs termaimon was based solely on her poor work
performance.

The burden now shifts back to Plaintiff éstablish pretext by showing that BFC'’s
proffered reasons (1) have no basis in fact, (8)rdbt actually motivate the action, or (3)
were insufficient to warrant the action. Viewg the evidence in the light most favorable
to Plaintiff, the Court finds that Plaintiff hggesented sufficient evidee to give rise to
an inference of retaliation. First, the timg of Plaintiffs demotdon — on the same day
that she submitted her first formal requdst intermittent FMLA leave — is highly
suspicious; this close temporal proximitytiveen Plaintiff's request for FMLA leave and
her demotion is evidence of pretext.

Temporal proximity, however, is not the lgrsuspicious evidence in the record.
Neiheisel made explicit references to Ilkafif's absences and personal struggle in
dealing with the illnesses of her husbaadd her mother in disciplinary memoranda
and reports. (Doc. 38-4 at 37, 39; Doc. 45-1 af RBc. 77-1 at 15). Additionally,
Neiheisel made comments about Goodner logkior an “excuse” to punish Plaintiff,
and confirmed as much in an email stating thhis is all | could find.” (Doc. 38-4 at 4-
5; Doc. 42 at 1; Doc. 77 at 15; Doc. 77-1 at 3)oo@ner’s undisputed statements to
Plaintiff during the demotion meeting are atldmnal evidence of pretext, as he made

overt references to her absences and clearly stdtatd her absences would be less
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impactful given her lesser respohsities in her new position(Doc. 38-3 at 12-13; Doc.
52-5 at 17). These statemts, in conjunction with Plaintiffs testimony thdhe
complaints against her were not brought agaiany other employees exhibiting similar
behaviors and ranged from inaccurate to “ant out lies,” represent sufficient evidence
from which a jury could infer that BFC skriminated against Plaintiff. The Court
cannot conclude as a matter of law thaaifliffs demotion wa not motivated by
retaliation for her exercise of her FMLAghts. Defendants’ Motion for Summary
Judgment on Plaintiff's FMLA claim uaer the retaliation theory is DENIED.

B. Sex Discrimination Claims

Under Title VII, employers are prohibited from disninating against an
employee based on a number of characteristicsutieh gender. 42 U.S.C. § 2000e-
2(a)(1). The Tennessee Human Rightst ACTHRA") is Tennessee’s state-law
supplement to Title VII, which serves to “egiuard all individuals within the state from
discrimination because of race, creed, colodigien, sex, age, or national origin in
connection with employment[.]” Tenn. Code Ann. 82-101(a)(3). Discrimination
claims raised under the THRA are evaluatedhe same manner as Title VII claims.
See, e.qg.Sybrandt v. Home Depot, U.S.A., In660 F.3d 553, 557 (6th Cir. 2009);
Wright v. Murray Guard, Ing 455 F.3d 702, 714 (6th Cir. 2006).

An employee may establish his discrimifoan claim using either direct or
circumstantial evidenceld. With respect to Plaintiff's geder discrimination claims in
the instant case, there is no direct eviderof discriminatory intent. Accordingly,
Plaintiff's claims must be analyzed under tNMeDonnell Douglas /Burdine burden-
shifting analysis. See Tex. Dept of Cmty. Affairs v. Burdimb0 U.S. 248, 252-56

(1981); McDonnell Douglas 411 U.S. at 802-04. Under this analytical scherhe
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burden first falls to the plaintiff to establish @rima facie case of discrimination.
Burding 450 U.S. at 252-53)iCarlo, 358 F.3d at 414. To make a prima facie case of
gender discrimination, a plaintiff “must showwat: (1) she is a member of a protected
group; (2) she was subjected to an advensgloyment decision; (3) she was qualified
for the position, in that she was meeting tegate expectations anperforming to her
employer’s satisfaction; and (4) she wapleeed by a person outside the protected
class, or similarly situatedion-protected employees were treated more favorably
Grace v. USCAR521 F.3d 655, 677 (6th Cir. 2008)N arfield v. Lebanon Corr. Inst.
181 F.3d 723, 729 (6th Cir. 1999).

To be considered “similarly situated, “tipdaintiff need not demonstrate an exact
correlation with the employee receiving more faumeatreatment[.]” Ercegovich v.
Goodyear Tire & Rubber Cpl154 F.3d 344, 352 (6th Cii998). Instead “the plaintiff
and the employee with whom the plaintiff seelo compare . . . herself must be similar
in all of the relevant aspectsRnox v. Neaton Auto Prods. Mfg., In875 F.3d 451, 458
(6th Cir. 2004) (internal quotation marks omitted)T]o establish aprima faciecase,
[plaintiff] must identify at least one similanon-protected employeaguilty of conduct of
comparable seriousness to the conduct foicivHthe adverse action was taken] but
whom management treated more lenientlyfi.fout v. First Energy Generation Corp
339 F. Appx 560, 564 (6th Cir. 2009). In orderdessess whether the employees’ acts
were comparably serious, “a court may considiether the individuals have dealt with
the same supervisor, have been subject éosiime standards[,] and have engaged in the
same conduct without such differentiatiroy mitigating circumstances that would

distinguish their conduct or the empéns treatment of them for it.Colvin v. Veterans
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Admin. Med. Ctr,.390 F. Appx 454, 458 (6th Cir. 2010) (internalatation and citation
omitted).

If the plaintiff is able tomeet her burden of showing @rima facie case of
discrimination, the burden then shifts tbe defendant to articulate a legitimate,
nondiscriminatory reason for the plaintiffs ternaiion. Burding 450 U.S. at 253;
DiCarlo, 358 F.3d at 414. If the defendamt able to articulate a legitimate,
nondiscriminatory reason for the plaintiffsrteination, the burden then shifts back to
the plaintiff to produce evidence from whichuay could find that the defendant’s stated
reason is actually a pretext for discriminatioBurding 450 U.S. at 253DiCarlo, 358
F.3d at 414-15.

There is no dispute that Plaintifieets the first two elements ofpaima facie
case: she is a member of a protected grauwamely, female employees, and she was
demoted. There is a significant dispute tinis case as to whether Plaintiff was
“‘qualified” for her job under the Title VII angdis. However, even giving Plaintiff the
benefit of the doubt as to the third elenieshe is still unable to demonstratgpama
faciecase of gender discrimination basedtbe fourth element — that she was replaced
by a person outside the protected class or thatilailp situated non-protected
employees were treated more favorably.

Plaintiff concedes that, when she wasmdd#ed from her position as a senior
buyer, she was replaced by another femal@leyee. (Doc. 77-1 at 3). Thus, to prove
her prima faciecase, Plaintiff must have presented evidence @eafft for a reasonable
jury to find that she was treated differ§nthan similarly situated male employees.

Despite her claim to the contrary, Plafiitias failed to carry this burden.
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Plaintiff identifies only one comparabkEmployee in her deposition, John Hale.
Although Hale was, like Plaintiff, a senibuyer at the JDD, Hale enjoyed more seniority
at the company, given that he had been emgdadyy BFC for four years before Plaintiff
was hired, was made a buyer nine years teflaintiff, and was made a senior buyer
four years before Plaintiff. (Doc. 38-2 at 3; Dat0 at 1; Doc. 77 at 8). Plaintiff
concedes that, although she and Hale sHawsimilar job responsibilities, Hale
performed tasks that Plaintiff was not adkéo perform, such as requisitions and
purchase orders for construction projects.u3hit does not appear that Plaintiff and
Hale were similar in lhrelevant aspects to be “similarly situated” fpurposes of the
discrimination analysis.

Even if the Court assumes for the sake of arguntbat Plaintiff and Hale are
similarly situated, Plaintiff has failed tadlemonstrate that Hale was treated more
favorably for comparably serious behavior. aintiff has failed toset forth sufficient
facts to suggest that Hale was accused ofanmitted acts similar to the instances of
misconduct that she allegedly committed. eSffically, Plaintiff has not presented any
evidence that Hale’s customers made a@oyplaints about him, that his supervisors

complained about the accuracy and expediafdyis work, or that Hale was accused of

5 Plaintiff makes much of the fact that she was plagk money than Hale despithe fact that Plaintiff
had both a college degree and a specialized ceatiific -- qualifications which Hale did not possess.
However, Plaintiff has failed to present any evidensuggesting that gender discrimination was the
reason behind Hale's higher salary. Although Hdailk not possess a bachelor’s degree, he poss¢éksed
requisite experience for the position as detailadsenior buyer position description. Further, the
specialized certification that Plaintiff earned was‘prefered,” not “required,” positionqualification.
Ultimately, Hale was more senior to Plaintiff aietbhanpany, was more senior to Plaintiff as both a buyer
and a senior buyer, and enjoyed more responsidslitian Plaintiff, including handling requisitions and
purchasing for large construction projects. Pldirand Hale were not similarly situated employeasd
Plaintiff has not demonstrated that Hale was tréatere favorably than her because he was paid more.
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using the internet for personal reasénadditionally, althoughPlaintiff generally states
that there were times where Hale would leake office and people would ask where he
was, she presents no evidence to show Hhale had not followed procedures for letting
his superiors and/or customers know of &ssences or that his customers complained
about his lack of availability or responsivesse Plaintiff also made the statement that
Hale “used the internet,” but failed to proeiény specific details about the frequency or
reasons for such use. Moreover, personalafghe internet was not prohibited for BFC
employees, and Plaintiff contended that m&mMC employees used the internet and that
no employee other than hersefs ever written up.

Here, Plaintiff has not presented sufficieavidence that Hale committed serious
or comparable misconduct; instead, she merely efléfpat, to the extent that he may
have committed misconduct, she was notaeavof any resulting punishments or
consequences. At its core, Plaintiffs argumentthat the disciplinary actions and
accusations against her were unfounde®&uch arguments and the corresponding
evidence may be evidence of pretext for hermination, but they do not ultimately
demonstrate that Hale was treated more fabtyrehan Plaintiff for similar misconduct.
Plaintiffs evidence is insufficient to &sblish that Hale was a similarly situated
employee who was treated more favorablyarthher in light of similar conduct.
Accordingly, Plaintiff has failed to set forth g@rima facie claim of gender
discrimination, and Defendants are therefore eeditto summary judgment with

respect to Plaintiff's claims under Title VIl ande THRA.

6 In her deposition, Plaintiff statethat she had heard some things about Hale beiffigudi to find
because of his smoke breaks and “some . . . sthéftshe “d[id]n't want to get into.” (Doc. 77 at 16)17
These types of vague and conclusory statementsotl@onstitute sufficient evidence to create a gaeui
issue of material fact as to whether Hale was edatore favorably than Plairfifor similar misconduct.
See Andersom77 U.S. at 248-52.
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For the foregoing reasons, Defendants’ MotionsSammary Judgment will be
GRANTED as to Plaintiffs claims of FMLA intderence, Title VIl sex discrimination,
and THRA sex discrimination. Howevddefendants’ Motions for Summary Judgment
will be DENIED as to Plaintiffs FMLA retaliation claims. The CouherebyGRANTS
IN PART AND DENIES IN PART Defendants’ Motions for Summary Judgment
(Docs. 37, 44).

In light of the Court’s order, it imecessary for the Court to enter a new
scheduling order. The Court thEENIES AS PREMATURE the parties’ Motionsn
Limine. (Docs. 58, 60, 62, 64, 66, 70, 75). €llparties may refilessuch motions in

accordance with dates thshall be set in a forthcoming scheduling order.

SO ORDERED this 25th day of September, 2012.

/s/ Harry S. Mattice, Jr.
HARRY S. MATTICE, JR.
UNITED STATESDISTRICT JUDGE
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