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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT WINCHESTER
LONNIE LEE OWENS,
Petitioner,
V. No.: 4:14-CV-18-HSM-SKL

HENRY STEWARD,

N N N N N N N N N

Respondent.

MEMORANDUM & ORDER

Acting pro se, Lonnie Lee Owens,Pgtitioner”), brings this giion for a writ of habeas
corpus under 28 U.S.C. § 2254, challenging his 30a@8§ment of convictionn Franklin County,
Tennessee Circuit Court. [Docal 1]. A jury convicted Petitner of second-degree murder, theft
of over $10,000.00, and abuse of corpse, and serigng a sentence of 24 yeardd. [at 1-2].
Warden Henry Steward has filegh answer in opposition to thpetition [Doc. 9], Petitioner has
replied to the answer [Do&6], and this case is now ripe for disposition.

l. PROCEDURAL HISTORY

On December 3, 2004, Petitioner was convictea ljyry in the Circuit Court of Franklin
County, Tennessee on charges of second-degnaeler, abuse of a corpse, and theft over
$10,000.00. [Doc. 10-1 at 100-02]. On Februdry2005, pursuant to thEennessee Criminal
Sentencing Reform Act of 1989, the trial courhte@ced Petitioner to emty-five years for the
murder conviction, one year for abuse of corpsd, faur years for the thiefthese sentences were
ordered to be served consecutively, for a total tefrthirty years’ imprisonment. [Docs. 10-2, 10-

3],
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Through counsel, Petitioner filed a direcpeapl, challenging only his sentenceSee[Doc.

4]. On October 18, 2005, the Tennessee Court iofi@al Appeals (“TCCA”) granted Petitioner’s
appeal in part, reducing his sente for the second-degree murdenviction to twenty-four years
and reversing the trial court’s order that the sentebeasin consecutively, rather than concurrently.
[Doc. 10-7]. On March 27, 2006, the Tennessapr&nme Court denied Petitioner’'s request for
permission to appeal the deciswinthe TCCA. [Docs. 10-8, 10-9].

On November 3, 2006, Petitioner initiated Ipio se petition for pdsconviction relief,
pursuant to Tenn. Code Ann. 8§ 40-30-1@f,seq., in the Circuit Court for Franklin County,
Tennessee, and subsequently filed three angepettions. [Doc. 10-10 at 14-51, 101-02, 130-51;
Doc. 10-11 at 106-11]. An evideary hearing was held onuyust 1, 2011, and the court denied
the petition on October @011. [Doc. 10-11 at 139-68e¢e Docs. 10-12 through 10-14]. On April
4, 2013, the TCCA affirmed the denial of tpetition, and, on October 16, 2013, the Tennessee
Supreme Court denied Petitioner’s request for pesioin to appeal. [Doc&0-11 at 170; Docs. 10-
28 through 10-30].

On March 4, 2014, Petitioner filed his instant petitfor writ of habeas corpus pursuant to
28 U.S.C. 8§ 2254 in this Court. [Doc. 1]. Thetms agree thahe petition was timely filed and
that Petitioner has properly exhaus#dl of the claims raised thereifDoc. 9 at 2-3; Doc. 16 at 3].

1. DISCUSSION

Pursuant to Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA”), state
prisoners may seek federal habeas corpus religtfeoground that they are being held in custody in
violation of the Constitution, laws, or treaief the United States. 28 U.S.C. § 22Bded v.
Farley, 512 U.S. 339, 347 (1994)However, Congress has mandatkat federal courts review

state court adjudications on the merits of sucintd using a “highly deferential” standard of
2



review. See, e.g., Harrington v. Richter, 562 U.S. 86, 105 (2011). Under this deferential standard,

this Court may not grant habeas relief to aesfaisoner unless the state court’s decision on the
merits of his claims “(1) resulted in a decisithiat was contrary to, or involved an unreasonable
application of, clearly established Federal law,determined by the Supreme Court of the United
States; or (2) resulted in a decision that was based on an unreasonable determination of the facts in
light of the evidence presented in the Staturt proceeding.” 28 U.S.C. § 2254(d).

“Clearly established federal law,” for the purposes of 8§ 2254(d)(1), refers to rulings of the
United States Supreme Court in place at the time of “the last state-court adjudication on the merits.”
Greene v. Fisher, 132 S. Ct. 38, 44 (2011);ockyer v. Andrade, 538 U.S. 63, 71-72 (2003)
(defining clearly established federal law as “governing legal principle or principles set forth by
the Supreme Court at the time the state court renders its decision”). A decision is “contrary to”
clearly established federal law if “the state caurives at a conclusion opposite to that reached by
[the Supreme Court] on a question of law or & gtate court decides a eadifferently than [the
Supreme Court] on a set of maadly indistinguishable facts."Williams v. Taylor, 529 U.S. 362,

413 (2000). A state-court decision unreasonably applearly established federal law if “the state
court identifies the correct governing legal prptei from [the Supreme Court’'s] decisions but
unreasonably applies that principlethe facts of the prisoner’s cas&d

The standards set forth in the AEDPA are “intentionally difficult to me®#dods, 135 S.

Ct. at 1376 (quotinghhite, 134 S. Ct. at 1702kee also Harrington, 131 S. Ct. at 786 (“If [§
2254(d)] is difficult to meet, that is becausewiis meant to be.”). Ultimately, however, the
AEDPA's highly deferential standaréquires this Court to give thelings of the state courts “the

benefit of the doubt.” Cullen v. Pinholster, 563 U.S. 170, 181 (201X juoting Woodford v.



Visciotti, 537 U.S. 19, 24 (2002) (per curiam)).

In his instant petition, Petitioner has raised six grounds for relief pursuant to § 2254 which
were adjudicated on the merits in state courtGtaund 1, he argues that the trial court improperly
enhanced his sentence based on facts not determined by a jury, in viol&liakelgfv. \Washington,

542 U.S. 296 (2004), and that the resultant sentence thus violates the Sixth Amendment to the U.S.
Constitution. In Grounds 2 through 6, he asserts the following claims of ineffective assistance of
counsel: (Ground 2) that counsel was ineffectivefailing to challenge the sufficiency of the
evidence supporting his contiims on direct appedl;(Grounds 3 & 6) that counsel rendered
ineffective assistance “when he pled the Petitignglty to the offense ofvoluntary mjanslaughter,

in the presence of the jury and without the coneétite Petitioner,” precluding a jury charge for any
lesser-included offense to voluntary manslaughter; (Ground 4) that counsel was ineffective in failing
to object to “erroneous and prejudicial’ statemémthie pre-sentence report and in failing to include

the trial transcript on appeal; and (Ground 5) that counsel was ineffective in failing to adequately
cross-examine, impeach, or elicit favorabletitesny from the medical examiner, Dr. Charles
Harlan. [Doc. 1 at 6-13)oc. 2 at 5-31].

The Court will first address Petitioner’s claim that his sentence is unconstitutional, and then

! Although Petitioner states that he “had other non-frivilous [sic] claims he would have raised on appeal

if given the opportunity,” sufficiency of the evidence is theyach claim that he specifically identifies in his instant
petition. [Doc. 16 at 18-23]. He citd®odriguez v. United Sates, 395 U.S. 327, 330 (1969), as support for the
proposition that “[i]t is not necessary or required thatRb#tioner detail exactly what issues he would have raised on
appeal.” [d.]. Petitioner’'s contention, however, is erroneous. Unlike the petitioriRodriguez, Petitioner was not
deprived of an appeal entirely, nor was he actuallyomstructively denied the assistanof counsel altogether on
appeal. See, e.g., Roe v. Flores-Ortega, 528 U.S. 470, 482-83 (200(3mith v. Robbins, 528 U.S. 259, 286 (2000).
Thus, prejudice cannot be presumed, as it may be in thealescribed circumstances, and Petitioner instead bears the
burden of demonstrating that counsel’s errors had an adverse effect on his dgéeriRae, 528 U.S. at 483-83The

Court cannot find that Petitioner sufferemlygorejudice as a result of counsel’s fedluo raise any issue on appeal that
Petitioner has not identified.



will consider his ineffective assistance of counsel claims in chronological®rder.

A. Sentencing Claim

In his first claim, Petitioner contends thag thial court improperly enhanced his sentence by
applying an enhancement factor for “extreme kyum® the victim,” pursuant to Tenn. Code Ann. §
40-35-114, based on judicial fact-fingj. [Doc. 1 at 6-8; Doc. 2 &t9]. Petitioner then maintains
that his sentence violatdlakely v. Washington, 542 U.S. 296 (2004), aridat the Supreme Court
confirmed that a sentence enhanced based on jufdicidinding is unlawfuin the subsequent case
of Cunningham v. California, 549 U.S. 270 (2007)[Doc. 2 at 5-9]. Thus, he opposes his sentence
as unconstitutional under clearly established federal l&h. [

In response, Respondent argues only Bhaltely errors are subject to harmless error analysis
and that the harmless error standard is satisfiethis case. [Doc. 9 at 16-18]. Specifically,
Respondent argues that “there is no question tegtitii would have found that the petitioner treated
the victim with exceptional cruelty during tr@mmission of the offense” based on the facts
presented at trial: that he struck the victbound her hands and feetyveoed her mouth and nose
with duct tape, all while the vich’s children were in the housé¢hat she “tried desperately to
continue breathing but eventually suffocated to death”; and that he took her body to an island and
buried it in a shallow graveld. at 18].

In Reply, Petitioner asserts that there is nostiae that the application of the enhancement

factor in question violate®lakely, as the sentencing scheme under which he was enhanced “was

2 Due to the voluminous nature of the record in this case, and the specific but varied nature of

Petitioner’s claims, the Court will not endeavor to providellddotual background of the underlying proceedings. The
Court will instead include the relevant facts in the disirsof each of Petitioner's claims. The Court notes for the
record that Respondent hayided a statement of the idence, setting forth the facts found by the TCCA in
Petitioner’s direct appeal and appeal of the denial of hisquustiction petition. [Doc. 9 at 3-15]. In his reply brief,
Petitioner agrees that the statement of evidence contaifespondent’s brief “is accurate and properly reflects ... the
case facts as summarized by the TCCA.” [Doc. 16 at 3].
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subsequently rendered unconstitutional” Gynningham. [Doc. 16 at 9, 16]. Heotes that
Respondent did not argue thatBlakely error occurred and maintains that he has therefore conceded
that such a violation occurredld[ at 4, 6, 16]. He maintains thaktharmless error analysis used by
the Respondent does not apply in this case andhbatourt must instead conduct an evidentiary
hearing to assess whether Biakely violation had a substantial and injurious effedt. it 4-18].

1. Blakely Violation

The United States Supreme Court precedent relevant to the consideration of aBlakelgd
error begins in 2000 witApprendi v. New Jersey, 530 U.S. 466 (2000). lApprendi, the Supreme
Court held that “[o]ther than thiact of a prior conviction, any fa¢hat increases the penalty for a
crime beyond the prescribed sii@ry maximum must be submittédl a jury, and proved beyond a
reasonable doubt”; otherwise, the sentence intigquesiay run afoul of the Sixth Amendment right
to trial by jury. Id. at 490-500.

Then, in 2004, the Supreme Court issued its decisi@hakely v. Washington, 542 U.S. 296
(2004), which “clarified that the deifition of ‘statutory maximum’ foApprendi purposes is not the
high-end that a sentence may not exceed, lberahe maximum sentence a judge may impose
solely on the basis of the facts reflected in the jury verdict or admitted by the deferidamhs v.
Parker, 712 F.3d 283, 289 (6tir. 2013) (quotindlakely, 542 U.S. at 303)In other words,

[T]he relevant “statutory maximum” isot the maximum sentence a judge may

impose after finding additional factsut the maximum he may imposéthout any

additional findings. When a judge inflicminishment that the jury’s verdict alone

does not allow, the jury has not found all the facts which the law makes essential to
the punishment, ... and the judge exceeds his proper authority.

Blakely, 542 U.S. at 303-04 (internal ditan and quotation marks omitted).

On January 12, 2005, the Supreme Court deditietbd States v. Booker, 543 U.S. 220, 243-

44 (2005), which appliedpprendi andBlakely to the United States Sentencing Guidelines, declaring
6



as unconstitutional the provision that made the Guidelmandatory, and reaffirmed that “[a]ny fact
(other than a prior conviction) which is nesary to support a sentence exceeding the maximum
authorized by the facts established by a plea dfygar a jury verdict mat be admitted by the
defendant or proved to a jubgyond a reasonable doubt.”

It was against this legal landscape thattidaer was sentenced, on February 1, 2005, for his
state convictions for second-degree murder, abuserpse, and theft. Petitioner was classified as a
Range | offender under Tennessee law, which subjéitedo a minimum seence of fifteen years
and a maximum sentence of tweffitye years for the offense of second-degree murder; however, the
presumptive sentence without the applicationany enhancing or mitigating factors was twenty
years. [Doc. 10-24 at 8@ee also Doc. 10-7 at 6]. The courbfind one mitigating factor — that
Petitioner did not have a prior criminal history. of 10-24 at 80]. However, the court also found
two enhancement factors: that Petitioner tredhedvictim with “exceptional cruelty” during the
commission of the offense, and that the personati@s inflicted upon the victim were particularly
great, noting

| think we have an individual that based on the proof that was presented in the trial —

at the trial was duct taped while alivendawas allowed to suffocate and die, and |

think that, in fact, fits the statutory fitation of both inflicting personal — personal
injuries and exceptional cruelty[.]”

[Id. at 80-81]. The court concluded that thevas “no comparison” of the enhancement and
mitigating factors and sentenced Petitioner tama @& twenty-five years’ imprisonmentld] at 81].

On April 15, 2005, shortly after Petitioner's sentencing, the Tennessee Supreme Court
considered the applicability d@lakely to Tennessee’s Criminal Sentencing Reform Act of 1989,
Tenn. Code Ann. 8§ 40-35-21@f seq. (2003). Sate v. Gomez, 163 S.W.3d 632 (Tenn. 2005)

(“Gomez 1”). The Tennessee Supreme Court noted Bhaktely “[a]dmittedly ... includes language
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which cfould] be broadly construed to requira finding that defendants’ sentences were
unconstitutional based on application of enhancerf@etors and impositionf maximum sentences
predicated solely on judicial fact-findindd. at 649, 658. However, in light 8boker, it ultimately
rejected a broad reading &lakely, concluding that the relevant inquiry remained whether the
Reform Actmandated the imposition of a sentence in excess of the presumptive sentence when a
judge found an enhancement factdd. at 661 (Booker explains that the mandatory increase of a
sentence is the crucial issue which courts must consider in determining whether a particular
sentencing scheme violates the Sixth Amendrf)entNoting that the finding of an enhancement
factor under the Reform Act did not mandateincreased sentence, the Tennessee Supreme Court
ultimately concluded that Tennessee’s seaing scheme was not unconstitutional.

Petitioner’s direct appeal was decided by TICCA on October 18, 2005. The court reversed
the sentencing court’s decision to run the senteocoasecutively and to apply the personal injuries
enhancement factor; accordingly, it lowered Petitisneentence to a term of twenty-four yers.
[Doc. 10-7 at 6, 8-9]. Howevethe Court found no error with spect to the exceptional cruelty
enhancement:

Although we do not have any medical testimabyput the victim’s death in the record

before ug, the trial court did make a finding rfdhe record during the sentencing

hearing that “this was a death by straniolawhere the lady was duct taped.” The

Defendant admitted that he assaulted the victim in his house while their children were

close by. The presentence report admitted into evidence at the sentencing hearing
without objection sets forth in part that the Defendant

used duct tape to tape the victim's legs together and her hands behind her
back. He then taped her face from the chin to just under her eyes covering
her mouth and nose.... Dr. Charles Harlan noted in the autopsy report that ...

3 Sate v. Owens, 2005 WL 2653973 (Tenn. Ct. App. Oct. 18, 2005).
4 It is undisputed that trial counsel did not subanitopy of the transcript from Petitioner’s trial on
direct appeal.
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[h]e ... found traces of @titape in the victim’s lung. Dr. Harlan concluded
that the victim's death was caused byf@eation as a result of having her
mouth and nose covered with duct tape.

The Defendant does not contest these fagtcontends that the method by which he
killed the victim did not involve abuse orrtore and that this enhancement factor is
therefore inapplicable.

The use of exceptional cruelty in the killingtbe victim is not an element of second-
degree murder and may therefore, wehesppropriate, be considered as an
enhancement factorSee Sate v. Gray, 960 S.W.2d 598, 611 €nn. Crim. App.
1997). The proper application of this factora murder case requires evidence that
denotes the infliction of pain or sufferirigr its own sake or from the gratification
derived therefrom, and not merely the painsuffering inflicted as the means of
accomplishing the murderSee [State v. Arnett, 49 S.W.3d 250, 258Tenn. 2001)].

Our supreme court has recognized that this enhancement factor may be applicable
where there is proof of extensive psychological abuse or torGaeeid. at 259. For
example, the application of this enhanestn factor to an especially aggravated
robbery conviction has been upheld whtre defendant executed two persons by
gunshots after having forced them onto the floor of a walk-in codtee. Sate v.

Reid, 91 S.W.3d 247, app. 311 (Tenn. 2002) (finding that the defendant committed the
especially aggravated robbery with ceptional cruelty because “[tlhe anguish
experienced by the victims at this poin the cooler] while they awaited their
execution is unfathomable”). In upholding eplication of thienhancement factor

in theReid case, this Court also noted the defent’s “calculated indifference toward
suffering.” Id.

We think the facts support the applicatiorttu§ enhancement factor to the means by
which the Defendant killed his estranged wifine record before us indicates that the
Defendant bound the victim’s hands and feet and then covered her mouth and nose
with duct tape. The Defendant committeédd actions while the victim was in his
house and while her children were mere fegay. [The Defendant testified during

the sentencing hearing that the children w&deto 40 feet away when he killed the
victim]. The autopsy of the victim revealed traces of duct tape in one of the victim’s
lungs: indicating how desperately she trtedcontinue breathing.After the victim

was dead, the Defendant took her body to amdsin Tims Ford Lake and buried it in

a shallow grave. He then returned to his house and had sex with his girlfriend. These
facts indicate that this Defendant treated the victim with a calculated indifference to
her suffering and that he achieved some fofmgratification from murdering his wife.
These facts also establish that the victim tried desperately to continue breathing but
eventually suffocated to death. We have no trouble concluding that the victim’'s
suffering while she struggled to live wasnfathomable” and was the direct result of

the method used by the Defemd to accomplish the killing.

As noted by Judge Scott, “If strangutatj with the victim vigorously fighting for
9



another breath, is not exceptioralelty, | don’'t know what is.”Sate v. Bobby Lee
Knight, No. 87-234-111, 1989 WL 24436, at *4 (fe. Crim. App., at Nashville, Mar.
21, 1989) (Scott, J., dissenting). The Defendaassertion that the trial court erred in
applying this enhancement factor tos hgonviction for second-degree murder is
without merit.

The Defendant also argues that the trial court erred in applying enhancement factors to
his sentence on the basis of the Uni&tdtes Supreme Court’s decision Bigkely].

The Blakely decision holds that the Sixth Amendment to the federal Constitution
permits a defendant’s sentence to be increas@dif the enhancement factors relied
upon by the judge are based on facts reflected in the jury verdict or admitted by the
defendant. See id., 124 S. Ct. at 2537. The onbasis upon which enhancement is
otherwise permitted is the defendant’s poe criminal history: where the defendant
has prior convictions, the tliaourt may enhance the datiant's sentence without an
admission or jury finding. See [Apprendi]; Blakely at 2536. Subsequent to the
Defendant’s appeal of this case, the Tesee Supreme Court considered the impact
of Blakely on Tennessee’s sentencing scheme and concluded that the Criminal
Sentencing Reform Act of 1989, pursuaniuch the Defendant was sentenced, does
not violate a defendant’s Sixth Amendment righBe Sate v. Gomez, 163 S.W.3d

632, 661 (Tenn. 2005). Accordingly, the Defendant’s argument on this basis has no
merit.

[Doc. 10-7 at 5-10]. On March 27, 2006, thennessee Supreme Court denied Petitioner’s
application for review of hidirect appeal. [Doc. 10-8ee Doc. 10-8].

Then, on January 22, 2007, the Sumpe Court issued its opinion iBunningham v.
California, 549 U.S. 270 (2007), invalidating California’s determinate sentencing law — a law
virtually identical to Tennessee’s Reform Act — in lightBdakely. In analyzing the law under
Apprendi, Blakely, and Booker, the California Supreme Court concluded that, in “operation and
effect,” California’s sentencing sysh “simply authorize[s] a sentencing court to engage in the type
of factfinding that traditionally has been incidentthe judge’s selection of an appropriate sentence
within a statutorily prescribed sentencing rangéd. at 289 (discussingeople v. Black, 113 P.3d
534 (Cal. 2005)). Similarly to the Tennessee Supreme Cowbnmez I, the California Supreme
Court held that, because the sentencing judge retéameple discretion” with respect to sentencing,

California’s determinate sentencing law did not “giirsh the traditional power of the jury,” and as
10



such, did not implicate any Sixth Amendment concermas.at 289-90 (quotind@lack, 113 P.3d at
544).
The Supreme Court, however, disagreed, statjofyr decisions ... leave no room for such
an examination.”ld. at 291. The Court noted
We cautioned irBlakely that broad discretion to del@ what facts may support an
enhanced sentence, or to determine whether an enhanced sentence is warranted in any
particular case, does not shield a sentenciatesyfrom the force of our decisions. If
the jury’s verdict alone does not authorize ffentence, if, insteatthe judge must find

an additional fact to impose the longamtethe Sixth Amendment requirement is not
satisfied.

Id. at 290-91. It further rejected any compariggnCalifornia’s sentencing law to the advisory
federal system iBooker, noting that any discretion afforded@alifornia’s judge to deviate from the
presumptive mid-range sentence was born from jaldfeict-finding of aggraating factors, rather
than from any discretion inherenttime sentencing statute itselfd. at 292-93. The Court concluded
that its “decisions fromApprendi to Booker point to the middle ternspecified by California’s
statutes, not the upper term, as the relevant statutory maximum,” and that, because the sentencing law
in question “authorize[d] the judge, not the juy find the facts permitting an upper term sentence,
the system cannot withstand measuremgatnst our Sixth Amendment precedert’ at 293.

On February 20, 2007, the Supreme Court vadatedez I, and remanded to the Tennessee
Supreme Court for consideration in light @tinningham. Gomez v. Tennessee, 549 U.S. 1190
(2007). On remand, the Tennessee Supreme Court held that the Reform Act “violated the Sixth
Amendment as interpreted by the Supreme Coutpprendi, Blakely, andCunningham.” State v.
Gomez, 239 S.W.3d 733740 (Tenn. 2007) Gomez I1”).

There is thus no question that, if Petitioner were sentenced today, the enhanced sentence that

he received for his second-degraarder conviction would violatBlakely. On review of a § 2254
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petition, the Court is not, however, tasked with determining whether a movant’s conviction or
sentence is unconstitutional based on the current state of the law; rather, it must determine whether
state court’s decision of the claim resulted in a decision that was contrary to or involved an
objectively unreasonable application of clearly established federal law at the time the state court
rendered its decision.

Even under this exacting standard, and givingstage court the benefit of the doubt — as this
Court is required to do under § 2254(d)’s deferest@hdard — the Court finds that the state court’s
conclusion that Petitioner's sentence did not vioBltakely was contrary to clearly established
federal law. In denying Petitione®akely claim, the state court relied up@omez I's holding that
the Reform Act was not unconstitutional unééakely; Gomez | concluded that, in light dBooker,
the Reform Act could not offend tHeixth Amendment because it did meguire the sentencing
judge to increase a sentence upon finding an enhamtdactor. This analysis, however, essentially
ignored the primary holding d@lakely:

[T]he relevant ‘statutory maximum’ is not the maximum sentence a judge may impose

after finding additional factfut the maximum he may impos&hout any additional

findings. When a judge inflicts punishmethiat the jury’s verdict alone does not

allow, the jury has not found all the factvhich the law makes essential to the
punishment, ... and the judgeceeds his proper authority.

Blakely, 542 U.S. at 303-04 (internal citation and qtiotamarks omitted). Indeed, it also ignored
the fact that, irBooker, the Supreme Court expressheaffirm[ed] [its] holding in Apprendi: Any
fact (other than a prior conviction) which is necessary to support a sentence exceeding the maximum
authorized by the facts established by a plea dfygor a jury verdict mst be admitted by the
defendant or proved to a jury beyond a reasonable doBbbKer, 543 U.S. at 244.

Thus, at the time that the state court reviewed PetitioBéalely claim, it was a matter of

clearly established federal law that the Sixth Adraent right to trial by jury is violated when a
12



judge imposes a sentence in excess of the mletatutory maximum based on additional findings
of fact that were not admitted by the defendanproved to the jury beyond a reasonable doubt.
Nonetheless, Tennessee’s courts concludedttigatReform Act did notonflict with the Sixth
Amendment, despite the fact that sentencing jsidggre permitted to enhance the presumptive mid-
range — the relevant stabtly maximum, as defined pprendi andBlakely — based on independent
judicial findings of fact.

Such a result was contrary to the governing legal principles set foApprendi, Blakely,
and Booker. Indeed, the Supreme Court said as muclunningham, expressly stating that its
Apprendi jurisprudence “leave[s] no room” for the@npretation adopted by the Tennessee Supreme
Court inGomez |. Had the state court appliecethorrect governing principles 8pprendi, Blakely,
and Booker, it would have had no choice but to conclude thdlakely error occurred when
Petitioner's sentence was enhanced beyond the twenty-year presumptive sentence based on the
sentencing judge’s findings that Petitioner teglatis victim with exceptional cruelty.

2. Harmlesgrror

Notably, Respondent does not contest theselesinos. He does not argue that the state
court’s interpretation of\pprendi, Blakely, andBooker was not contrary to clearly established federal
law, and he does not argue thatBhakely violation occurred. Apparently conceding the state court’s
constitutional error, Respondent argues only that the sentencing judge’s application of the
exceptional cruelty enhancement in this case was “harmless error”:

In this case, it is clear th#te jury would have found &h the petitioner treated the

victim with exceptional cruelty during treommission of the offense. The petitioner

struck the victim, then bound her handsl deet and covered her mouth and nose

with duct tape. The petitioner committed these actions while the victim was in his

house and while her children were mere faety. After the victim was dead, the

petitioner took her body to an island in TsrFFord Lake and buried it in a shallow

grave. The facts established that the jpet#r treated the victim with a calculated
13



indifference to her suffering. The factss@l established that the victim tried
desperately to continue breathing but éualty suffocated to death. The Tennessee
Court of Criminal Appeals [Jhad no troubt®ncluding that thevictim’s suffering
while she struggled to live was unfathomadtel was the direct result of the method
used by the Defendant to accomplish the killir@wens, 2005 WL 2653973 at *6.
There is no question thatehury would have found thdhe petitioner treated the
victim with exceptional cruelty durg the commission of the offense.

[Doc. 9 at 18].

Respondent is correct th&akely errors are subject to a constitutional harmless error
analysis. See, eg., Lovins, 712 F.3d at 303 (“In determining the proper remedy fBlaiely error,
we ordinarily consider whether the error was harmles¥illagarcia v. Warden, Noble Corr. Inst.,
599 F.3d 529, 536 (6th Cir. 2010) (“Failure to submit a sentencing factoe farth like failure to
submit an element to the jury, is not structuealor, and accordingly, such error is subject to
harmless error analysis.”) (internal quotation marks omiti&d¥hington v. Recuenco, 548 U.S. 212
(2006); c.f. Gilliam v. Mitchell, 179 F.3d 990, 995 (6th Cir. 1999) (noting that the constitutional
harmless error standard applies even “when the fedistact court is the first court to review for
harmless error.”). In cases involving collateral review of state court decisions, an error is harmless
“unless it had substantial and injurious effecinfluence” on the outcome in questio¥illagarcia,
599 F.3d at 536. Stated anotherywan error is not considered harmless “when the matter is so
evenly balanced that the habeas court hasegilaubt as to the harmskness of the error.Lovins,
712 F.3d at 303 (quotingillagarcia, 599 F.3d at 537)see also United Sates v. Hazelwood, 398
F.3d 792, 801 (6th Cir. 2005) (“Under the harmless error test, a remand for an error at sentencing is
required unless we are certain that any such error was harmless”).

At the time of Petitioner’'s sentencing, Tennedaeerequired “a finding of acts ‘separate and
apart from the actions which constituted the offenses™ in order to sustain an enhancement for

exceptional cruelty to the victimSee Sate v. Scott, 2011 WL 2420384, at *32 (Tenn. Ct. App. June
14



14, 2011) (quotingxate v. Poole, 945 S.W.2d 93, 99 (Tend997)). “The facts of the case must
denote the infliction of pain or suffering for its owake or from the gratification derived therefrom,
and not merely pain or suffering inflicted #i® means of accomplishirige crime charged.ld. at
*32 (citing Sate v. Arnett, 49 S.W.3d 250, 258 (Tenn. 2001)) (im&rquotation marks and alteration
omitted).

The following facts from Petitioner’s trial are relevant to the Court’'s harmless error analysis.
At trial, Defendant testified in his own defeng®oc. 10-22 at 14-164]. Hiestified that, on the day
of the victim’s death, he had spoken with thetimc- his estranged wife — and had asked when she
would be coming by his house to pick up their children, but she did not tell him what time she
planned to arrive. I§l. at 111-12, 116-17]. That afternoon,mas at home doing laundry while his
children napped. As he walked to the kitchen, he heard someone yell “F-ydudt $9-63, 120].
He then “swung as hard as [he] could,” becdwsgust knew somebody waehind [him] and they
were right on top of [him].” I[d. at 62-63, 121]. That swing hit the victim in the head, causing her to
hit the floor hard. Id. at 59-63, 124]. The victim made n@owement, and Defendant believed that
she was dead; after pacing for a few minuteschiecked her arm and confirmed that she had no
pulse. [d. at 63-65, 125-26, 130].

Defendant was expecting people to arrive atltbuse “any minute,” so he tried to move the
victim’s body, but he could not secure ithis arms due to its flailing limbs.ld. at 65-67, 130-31].
He bound her feet and arms with duct tape, and, noticing that her face was turning “gray colored,” he
covered her head with duct tape as wdltl. &t 65-67]. When asked why he proceeded to cover the
victim's face with duct tape, Petitioner respondedddh’t know,” and then stated that he “didn’t
want to look at her.” Ifl. at 67, 69]. Petitioner was “scaredidaput the body in the shed behind his

house. I[d. at 68-69]. He threw away her shoes, puasel cellphone, and took the victim’s truck to
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the parking lot of a local store; later that dag, called the victim's cellphone and left a voice
message, asking about her plan to pick up the children, and then he went with his girlfriend and
children to a party. Ifl at 69-74, 133-138]. When they returrfemime after 11:00 p.m. that evening,
Petitioner asked his girlfriend to watch the children because he “wanted to go fishihd[.dit T4-

75, 142]. Because he felt that he “had to do something. Get [the victim] away from the house,” he
took the victim’s body to an island in his boat and buried Helr.af 75-78, 142-44].

The medical examiner, Dr. Charles Harlantifiesl regarding his autopsy of the victim’s
body. [Doc. 10-21 at 46-60]. Hestdied that the victim’s wrists were duct taped behind her body
and that duct tape also bound her ankléd. gt 52]. Duct tape was “wrapped in a circular fashion
[all the way] around the head covering the awédhe nose and mouth and upper portion of the
chin[.]” [Id. at 53]. Based on his autopsy, Harlan doted, with a reasonable degree of medical
certainty, that the victim died as a resultasphyxia due to duct tape occluding her airwdyl 4t
55-56]. There was no testimony regarding tape pastinl¢he victim’s lungs; rather, Harlan testified
that he reached his conclusion regarding death by asphyxiation due to the lack of evidence supporting
any other cause of deathld.[at 55-58]. Harlan stated that there was no evidence of blunt force
trauma, such as hemorrhaging, fractures, bngisf the brain, or tearing of the skirid.[at 56-58].

On cross-examination, Harlan confirmed that asphyxia by duct tape was an “extremely
unusual form of death.”Id. at 60]. He was also questioned regarding whether the victim may have

been conscious or unconscious when the duct tape was applied to her face:

Counsel: Now, somebody that was tied up, death wouldn’t be immediate, they’'d
struggle?

Harlan: It depends on whether they’re conscious or not.

Counsel: You anticipate my point. Yaeally don’'t have any opinion as to

whether this person was rendered unconscious first, isn’t that right?
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Harlan: | don’t have an opinion about conscious or unconscious.

Counsel: Right.

Harlan: You can't tell the state of consciousness from a dead body.

Counsel: The person could have been rendered unconscious before this
happened?

Harlan: Correct. You could receivebbow that would render you unconscious

that would be enough to cause loss of consciousness, but not leave a
mark and not be enough to the direct cause of death.

Counsel: Correct. And a person that wexsdered unconscious might have the
appearance of being dead?

Harlan: They might.

Counsel: And unless you were a trained medical professional that knew how to
check for signs of life, yomight think somebody was dead?

Harlan: You might.

[Id. at 61-61]. Harlan was also questioned abpetechial hemorrhaging — that is, ruptured
capillaries — in the eyes, face, lungs, and neck, apbneled that “[iJt can be seen in suffocation or
asphyxia,” and is “supportive” ol cause of death by asphyxiati but is not “required” or
“necessary” for such a conclusion. He confirntedt he did not find such hemorrhaging in his
autopsy of this victim. Ifl. at 71-73].

The trial judge instructed the jury onrd-degree murder, second-degree murder, and
voluntary manslaughter. [Doc. 10-2B102-04]. First-degree murder required the jury to find that
the defendant killed the victim, intentionally, andh premeditation; second-degree murder required
the victim to “knowing(ly]” kill the victim; and valntary manslaughter required the jury to find that
the defendant intentionally or knowingly killed thwctim as the result of “a state of passion
produced by adequate provocation sufficientdadl a reasonable person to act in an irrational

manner.” [d. at 102-04, 107-08]. Thery unanimously found Petitioner guilty of second-degree
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murder. [d. at 125].

Thus, the Respondent is correct that the evielet trial showed that Petitioner struck the
victim, then bound her hands and feet and covered her mouth and nose with duct tape, and committed
these actions while the children of Petitioner andvibegm were asleep in the same house. He is
also correct that, after the victim was dead, Petitioner took her body to an island and buried it in a
shallow grave.

However, the facts at trial did not, as Resmadcontends, clearly demonstrate that “the
victim tried desperately to continue breathing, tlmat she “suffer[ed] while she struggled to live”
and breathe. Petitioner himself testified that thémievas immobile and appeared to be dead by the
time that he placed duct tape on her face. Andoagih he testified that soffation was the cause of
death, Harlan specifically testified that he hadnmedical opinion as to whether or not the victim
struggled to breathe, or indeed, whether she was even conscious at the time that the Petitioner duct
taped her mouth and nose. He confirmed that & p@ssible that the victim could suffocate from
being duct taped after being knocked unconscious bypwa thlat left no mark, that she could have
appeared dead to Petitioner, and subsequently suffocated as a result of the duct tape.

Given this limited and open-ended testimony rdoe the timing and nature of the victim’s
cause of death, it is not, as Respondent now masytaclear” that the jury would unquestionably
have found that Petitioner treatéue victim with “exceptional crdy.” The jury convicted the
Petitioner only of second-degree murder, which meguthem to find that he knowingly killed the
victim; it specifically rejected a conviction for firdegree murder, thereby also rejecting any theory
of premeditation. The evidence presented at tnaluding Petitioner's own testimony and that of
Dr. Harlan, allowed the jury to reach thenclusion that Petitioner knowingly killed the victim

without accepting the State’s theory that Petitioner stood idle — or worse — while the victim suffered,
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struggling and gasping for breath, until succumbim@sphyxiation. Stated another way, the facts
presented at trial are at least ambiguous as tohehé&etitioner “inflictfed] pain or suffering for its
own sake or from the gratification derived #feom,” rather than merely “as the means of
accomplishing the crime charged.”

Based on this ambiguity, the Court has grdeabt that the jury would have found beyond a
reasonable doubt that Petitioner acted with “exoegti cruelty” in committing this murder; such
doubt results in the inevitable conclusion that Bhakely violation in this case was not harmless
error> See Sate v. Higgins, 2007 WL 2792938, at *13 (TenCt. App. Sept. 272007) (finding that
trial court's enhancement for exceptional cruelty to the victims violated the defendant's Sixth
Amendment right because “the record shows #mgt evidence that would be necessary to justify
application of th[is] enhancement factor[] svaot found by the jury beyond a reasonable dousg);
also Lovins, 712 F.3d at 303-04 (finding no harmless erroBia@kely violation where jury’s verdict
could not possibly be considered to encompasss supporting enhancements for “history of
unwillingness to comply with conditions of rale” and “showed no hesitation about committing a
crime with a high rislof human life”).

The Court is thus “constrained to concluthat the judicial factfinding in [Petitioner’s]
sentencing was unconstitutional and that the remedy [he] requests isS#ad.bvins, 712 F.3d at
304. The petition for a writ of habs corpus will be conditionall@RANTED with respect to

Petitioner'sBlakely claim; Petitioner’s sentence will BBACATED, and Petitioner is to be released

° The Court notes the irony inherent in Respondertjsiment that the jury “would have” made factual

findings supporting the exceptional cruelty enhancem@pprendi and its progeny demonstrate that such speculation
should not be necessary if the dictatéthe Sixth Amendment have been faithfuitlowed, as any facts that increase

the penalty for a crime beyond the statutory maximum must be submitted to the jury and proved bgeitigiqn
beyond a reasonable doubt.tHé parties and the courts are left to spateuind argue about what the jury “would have”
found, it is a atar sign thafpprendi is implicated and that the sentence in question may infringe upon the defendant’s
Sixth Amendment rights.
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from incarceration, unless the State of Texzee re-sentences him within ninety days.

B. Ineffective Assistance of Counsel Claims

Petitioner has also raised numerous grounds alleging ineffective assistance of ®counsel.
Ineffective assistance of counsel is a recognigedstitutional violation that, when adequately
shown, warrants relief under 8 225&he two-prong test set forth Brickland v. Washington, 466
U.S. 668, (1984), governs claims okffective assistance of counsel raised pursuant to 28 U.S.C. §
2254. See Foust v. Houk, 655 F.3d 524 (6th Cir. 2011). Totaislish ineffective assistance of
counsel, a defendant must show that counselomeance was deficient and that the deficient
performance prejudiced the defense so as to rehdgrroceedings unfair and the result unreliable.
Strickland, 466 U.S. at 687.

In assessing counsel’'s performance, a coustmpresume that counsel’s questioned actions
might have been sound strategicid®mns and must evaluate the alleged errors or omissions from
counsel’'s perspective at the time the conduct ocdwanel under the circumstances of the particular
case. Id. at 689;see also Vasguez v. Jones, 496 F.3d 564, 578 (6th Ci2007) (“[S]trategic choices
made after thorough investigation of law and daotlevant to plausible options are virtually
unchallengeable[.]”) (quotin@rickland, 466 U.S. at 690). Only whethe challenged actions are
“outside the range of professionally competesistance” will counsel’s performance be considered
constitutionally deficientSrickland, 466 U.S. at 690.

To demonstrate prejudice, a petitioner musivwstia reasonable probability that, but for

[counsel’s acts or omissions], the result & giroceedings would have been differenfttickland,

6 In his Answer, Respondent did not make specific arguments as to Petitioner’s various grounds of

ineffective assistance. Instead, Respondent quoted the '§@@Alysis of Petitioner’s ineffective assistance of counsel
claims — which were all denied — and concluded that all of Petitioner’s claims should be denied because the state court’s
determination was “not contrary to or an unreasonablécatipn of, clearly established federal law .... The [TCCA]
correctly identified and applied the governi@gickland standard in this case, and its determination was supported by

the record.” [Doc. 9 at 18-24].
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466 U.S. at 694. “An error by counsel, even dfpssionally unreasonable, does not warrant setting
aside the judgment of a criminal proceeding if the error had no effect on the judgrtkrst '691;
see also Smith v. Robbins, 528 U.S. 259, 2886 (2000). On balance,tffhe benchmark for judging
any claim of ineffectiveness must be wiet counsel's conduct so undermined the proper
functioning of the adversarial process that thedpedings] cannot be relied on as having produced a
just result.”Strickland, 466 U.S. at 686.

When a petitioner raises an ineffective assistance of counsel claim in his § 2254 petition, the
Court must review the state court’s ruling on ttlaim under the highly deferential standard of the
AEDPA. Thus, in order to succeed a federal claim of ineffecivassistance of counsel, a habeas
petitioner must demonstrate that the state court’s ruling on his ineffective assistance of counsel claim
was an unreasonable application @fickland. Bell v. Cone, 535 U.S. 685, $3-94 (2002).
“SurmountingStrickland’'s high bar is never an easy task,” and “[e]stablishing that a state court’s
application ofSrickland was unreasonable under 8§ 2254(d) is all the more diffictdarrington v.
Richter, 562 U.S. 86, 105 (2011) (citiRpdilla v. Kentucky, 559 U.S. 356, 371 (2010)).

The Court will address Petitioner’s ineffective assistance of counsel claims in chronological
order, considering first his claims against teaunsel, then his sentengi claim, and finally, his
claim asserting ineffectiveness in his appellate proceedings.

1. Admitting Guilt to Manslaughter at Trial

It is undisputed that, at Petitioner’s trial, counsel attempted to enter a plea to voluntary
manslaughter on Petitioner's behalf immediately raftee indictment was read. The trial court
rejected the plea, instead submitting the caséhéojury. During counsel’s opening statement,
counsel advised the jury that Petitioner accepted responsibility for voluntary manslaughter but

maintained that he was not guiltyfost-degree or second-degree murder.
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In Grounds 3 and 6, Petitioner argues that taainsel rendered ineffective assistance “when
he pled the Petitioner guilty to the offense of Manslaughter, in the presence of the jury” and without
the consent of the Petitioner,” thereby precluding a jury charge for any lesser-included offense to
voluntary manslaughter. [Doc. 1 at 9-11, 13; Dbat 16-22, 27-29; Doc. 16 at 23-30]. He argues
that the state court’s determination that Petitioner consented to this strategy was erroneous, as it was
based solely upon trial counsel’s testimony that this strategy was discussed with Petitioner and that
he consented. [Doc. 2 at 16-22, 27-29]. Petitiohewever, maintains that: (1) he was not told
about the strategy; (2) he did not consent to tfaegy; and (3) he believed that counsel intended to
pursue only a theory cfelf-defense. I§l.]. Petitioner contends that written consent and/or an “on-
the-record” inquiry was required in order for courtsehgree to a guilty plea in front of the jury and
that no such consent is found in this casd.].[

Petitioner argues that he was prejudiced by dbigon because it destroyed his self-defense
theory, as well as his “credibility [in testifying]ahthe homicide was not knowing and intentional.”
[Id.]. He also argues that he was prejudiced ly #ation, as it deprived the trial judge of an
opportunity to charge the jury on any lesserudeld offense below manslaughter and that counsel
was further deficient in failing to request a juinstruction for lesser-included offenses below
manslaughter and/or in failing to object to thmeltcourt’s statement that it would not consider
instructions on charges less than manslaughtdraf 27; Doc. 16 at 38-39].

Petitioner raised this ground of ineffectivesiatance of counsel in his post-conviction
proceedings in state court.Sep Doc. 10-10 at 20, 32-36, 133-41]. The trial court conducted a

hearing on the petition, where Petitioner testified, as did his trial attofr@&ec. 10-13].

! As previously noted, Petitioner concedes that Respondent’s statement of the evidence, as taken from

the factual summary in the opinion tife TCCA on Petitioner’'s post-conviction petition, is “accurate” and properly
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Petitioner testified that strategy was generallydietussed at his meetings with trial counsel,
which lasted only ten to fifteen mutes, and occurred only every two to three months. He testified
that he was not aware that counsel was plantingsk the jury to @nvict him of voluntary
manslaughter, that he objected to such a strategythat he believed that counsel would pursue a
theory of self-defense at trial. He confirmedttieounsel told him that he would be “convicted of
something,” but he believed that statetmeferred to a self-defense theory.

By contrast, trial counsel testified that thewere many meetings with Petitioner regarding
trial strategy, including the strategy of adimigt Petitioner's guilt to manslaughter during the
opening statement. Trial counsel maintained that Petitioner agreed to this strategy, which was
discussed with him “about twenty-five times” in theay before his trial. Tal counsel believed that
such a strategy was consistent with Petitionactons following the victim’s death — namely,
concealing her death, and his knowledge of it, lamgying her body in a remote location — and that
the strategy was agreed upon, in part, due to its success when previously utilized by counsel’s law
firm. Due to the prosecution’s numerous witnesaed “great” circumstantial evidence, Petitioner’s
attorneys believed that this strategy was Petitiordaest shot” at avoiding a first-degree murder
conviction.

After the hearing, the trial court found thae ttestimony of Petitioner’s attorneys was “much
more credible than the [P]etitioner’s testimony[[Poc. 10-11 at 156]. The trial court categorized
the trial strategy as “perhaps brilliant,” noting that it “likely played a role in [Petitioner] avoiding a
first-degree murder conviction.” Id.]. The trial court thus fouh no deficiency or prejudice,

concluding that the strategy was a reasonablécahcefense decision and that Petitioner could not

reflects the facts and testimony relevant to his claims. [Doc. 16set Boc. 9 at 3-15]. Accordingly, the Court will
summarize the relevant facts with respect to Petitionerenteve assistance of counsel claims as set forth by the
TCCA and as agreed upon by both parties.
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show any adverse effect from the use of theegganor any more favorable outcome if the strategy
had not been usedld[]. Thus, it found no ineffective assistanof counsel and rejected Petitioner’s
claim. [id.]. The trial court also rejected Petitioneckim that trial counsel was ineffective for
failing to request jury instructions on lesserhited offenses to voluntary manslaughter, reasoning
that such a request would have been “suspediglm of the reasonable trial strategy of admitting
Petitioner’s guilt to voluntary manslaughterd.[at 159-60].

On appeal, the TCCA affirmed the trial court's determination that counsel was not deficient
for admitting Petitioner’s guilt to voluaty manslaughter to the jury:

Although the Petitioner did not sign a writtenive allowing trial counsel to argue
before the jury that he was guilty ebluntary manslaughter, counsel’s credited
testimony was that the Petitioner consentethtotrial strategy. Co-counsel stated
that this strategy was discussed with the Petitioner “about twenty-five times” in the
year before the trial. He said the Petitioner never stated that he did not want counsel
to use this strategy. Trial counsel said his attempting to plead guilty to voluntary
manslaughter and asking the jury formaanslaughter conviction during opening
statements was part of their strategounsel discussed the strategy with other
attorneys in their firm long before the trial. Trial counsel stated that the strategy was
discussed with the Petitioner and thag¢ tRetitioner agreed the strategy might be
successful. Counsel advised the Petitioofehis constitutional right requiring the
State to prove beyond a reasonable doubt etament of manslaughter. Counsel
believed that this strategy was the Petitioner’'s “best shot” of avoiding a first-degree
murder conviction and that manslaughiers consistent with the Petitioner’s burying

the victim's body in a remote location. We cannot conclude that the evidence
preponderates against the trial courth@usion that the strategy was reasonable
given the facts of the case.

[Doc. 10-28 at 22]. Thus, the TCCA deniedtiimer’s claim of ineffective assistance on this
ground.

The TCCA, did, however find that counsel svdeficient in failing to “request[] jury
instructions on reckless and criminally neglighotnicide because they were supported by the trial
testimony and did not conflict with the Petitioner'sahy of the case[.]” Ifl. at 23-24]. Nonetheless,

the court rejected Petitioner’s claim of ineffectiasiatance, finding no prejus, given that the jury
24



declined to convict Petitioner of the lesser ofee$ voluntary manslaugétt, instead finding him
guilty of second-degree murdeid[at 24].
a. Admitting Petitioner’s Guilt to Voluntary Manslaughter

Petitioner’s first challenge is to the state court’s findings of fact, as he argues that the state
court erred in crediting counsel's testimony otleat of Petitioner himself. Petitioner, however,
neglects to note that this Court is bound to acceptsthte court’s findings dhct as true unless
Petitioner presents “clear and convincing evidence” to the contrary. 28 U.S.C. § 2254(e)(1)
(providing that “a determination of a factual isdiyea State court shall be presumed to be correct”
unless the petitioner rebuts that presumption with clear and convincing evidssec8dymour V.

Walker, 224 F.3d 542, 551-52 (6th Cir. 2000). Indeed, tmited States Court of Appeals for the
Sixth Circuit has expressly held that “in the context &reckland evidentiary hearing, it is for the
[state court] judge to evaluate the credibility tbe criminal defendanand the former defense
counsel in deciding what advice counsel had indaatn to the defendant dog his trial, and such
findings are entitled to the Section 2254(e)(1) presumptiorghjinel v. Warren, 838 F.3d 685, 697
(6th Cir. 2016) (citingRamonez v. Berghuis, 490 F.3d 482, 490 (6th Cir. 2007pgtition for cert.
filed (U.S. Feb. 22, 2017) (No. 16-1020).

Here, Petitioner points the Court to his testimongtate court, wherein he testified that he
was unaware of counsel’'s strategy to admit Petitioner’s guilt to voluntary manslaughter and that he
did not agree with such a strategy. However, ttsineny was directly contrary to the testimony of
trial counsel, who testified that the strategyswapeatedly discussed with Petitioner and that
Petitioner agreed to utilize this strategy, as it represl his best shot afvoiding a conviction for
first-degree murder. The state court, afteraring all of the testimony and having had the

opportunity to assess the credibility of the withesseedited the testimony @bunsel over that of
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Petitioner. Petitioner has submitted no evidencet -altme clear and convincing evidence — that
would allow the Court to disregard the presumpitbrecorrectness afforded to the district court’s
credibility determination and accompanying findinggaaft that Petitioner consented to the strategy
of admitting guilt to voluntary manslaughter. Thilie Court cannot find, based on the record before
it, that the state court made “an unreasonablerrdetation of the facts in light of the evidence
presented in the State court proceedingeg 28 U.S.C. § 2254(d)(2). The Court will thus accept the
state court’s finding that counsel’s testimony waeditle and will defer to the court’s findings of
fact in determining whether the state court’s dewifighis ineffective assistance of counsel claim was
contrary to or an unreasonable application ofShiekland standard.

Petitioner's next argument is that counsel wa$icient in failing to either obtain written
consent or ensure that an on-the-record inquiry demonstrating consent was made prior to admitting
Petitioner’s guilt to voluntary manslaughter to theyju As support for his argument, he primarily
relies uponWiley v. Sowder, 647 F.2d 642648-50 (6th Cir. 1981) Wiley I”), and correctly notes
that, in that case, the Sixth Circuit found inefifez assistance based on counsel’'s admission of guilt
to the jury without his client's consent. The &i@ircuit further noted that “[ijn those rare cases
where counsel advises his client that the dattguilt should be admitted, the client's knowing
consent to such trial strategy must appear outseleresence of the jury on the trial record.1d”

This Court, however, find8\iley | to be of limited, if any, utility in assessing the instant
claim. First, the Sixth Circuit has mawed the applicability of its holding Wiley | in subsequent
cases, clarifying that, while the on-the-record ingudiscussed therein represents “the preferred
practice,” such an inquiry is noéquired to satisfy due procesSee, e.g., Ashley v. Koehler, 840
F.2d 16, at *4 (6th Cir. 1988) (tablajiley v. Sowders, 669 F.2d 386, 389 (6th Cir. 1982)\iey

11"). Additionally, Wiley | was decided before the Supreme Court dec&téckland v. Washington,
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and thus ineffective assistance in that cases not found based on the two-prong deficient
performance and resulting prejudice test that the state court was bound to use in deciding the instant
dispute, an analysis to which this Court isirly bound. And Petitioner has pointed to no case

from the Supreme Court that has found deficigatformance by counsel solely on the basis that
counsel did not obtain an on-the-record consenha@uiry before utilizing a strategy of admitting
Petitioner’s guilt to a lesser-included offefis&@he Court thus finds no basis upon which to find that
counsel was deficient in failing to secure a writtensent or on-the-record inquiry before admitting
Petitioner’s guilt to voluntary manslaughter.

Remaining is the Court’s obligation to detene whether the state court’s finding that
counsel's performance was not deficient is camyt to, or an unreasonable application of, the
Srickland standard. Crediting trial counsel’'s testimony siiate court noted that: (1) the decision to
admit Petitioner’s guilt to manslaughter was a stratdgcision, made with the intention of avoiding
a conviction for first-degree murder; (2) the &gy was consistent with Petitioner’s version of
events, to which he testified at trial, including his decision to bury the body in a remote location; (3)
the strategy was discussed amongst the firm’s éasviong before trial; and (4) the strategy was
discussed with Petitioner numerous times, and Bediti agreed that it might be beneficial. It
ultimately concluded that, under tBickland standard, the strategy was reasonable given the facts
of the case and that counselstherefore not deficient.

The Court finds that the state court correctt forth the governing legal standards for

assessing this claim &rickland error and further finds no error withe state court’s application of

8 Indeed, eveMViley | did not involve a plea to a lesser-included offense during trial as a strategy to

avoid conviction on a more severe charge. Instead, that case involved counsel’s full and unequivocal admission of guilt
as to all charges against his client, withany specific strategy for so doing, an action that the Sixth Circuit classfied a

“a surrender of the sword” and the functional equivalent of complete desertion of the client by the aftblieyely.647

F.2d at 649-51.
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those legal standards. Indeed, numerous fedetat decisions support the state court’s conclusion
that counsel's strategy of admitting Petitioeeguilt to a lesser-included offense was not
unreasonable or constitutionally deficierfiee, e.g., Goodwin v. Johnson, 632 F.3d 301, 310 (6th
Cir. 2011) (death penalty case, citiBlprida v. Nixon, 543 U.S. 175 (2004), for the proposition that
it is not deficient to concede guilt and focus on penalty phadains v. Brewer, 2016 WL 1223350,
at *10 (E.D. Mich. Mar. 29, 2016) (appeal pending) (fefense counsel's concession that his client
is guilty of a lesser-included offense is a legétm trial strategy that does not amount to the
abandonment of the defendant or a failure by counsslibject the prosecutor’s case to meaningful
adversarial testing so as to amount to the denialoahsel. In this case, to the extent that trial
counsel conceded that Petitioner was guilty of laycEom a person, it was part of a strategy to
obtain an acquittal on the more serious carjacking charge.”) (internal citations ondateiin v.
Warren, 344 F. Supp. 2d 1081095-96 (E.D. Mich. 2004) (“A defense counsel’s concession that his
client is guilty of a lesser-included offense is a legitimate trial strategy that does not amount to the
abandonment of the defendant or a failure by counsslibject the prosecutor’s case to meaningful
adversarial testing so as to amount to the denial of counse&’gtso Haynesv. Cain, 298 F.3d 375,
381-82 (5th Cir. 2002);ingar v. Bowersox, 176 F.3d 453, 459 (8th Cir. 1999)nderwood v. Clark,
939 F.2d 473, 474 (7th Cir. 1991). Thus, under the circumstances, the Court cannot conclude that the
state court’s decision on this claim was camtt® or an unreasonable application of 8weckland
standard. Accordingly, the Court miB#tSM | SS this claim for relief.

b. Failure to Request Jury Ingttions on Other Lesser-Included Offenses

Petitioner's final argument with respect tmunsel’'s strategy of admitting his guilt to

voluntary manslaughter at trial is that this actioprded trial counsel of the opportunity to request,

and the trial court of the opportunity to provideyjinstructions on any lesser-included offenses to
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voluntary manslaughter, including criminally negligéromicide and reckless homicide. The state
court agreed with Petitioner that counsel wascgit in failing to request jury instructions on
additional lesser-included offenses, but nonethelgssied his claim of ineffective assistance of
counsel. Specifically, the state cbtound no prejudice from the error, given that the jury declined
to convict Petitioner of the lesser offense olumbary manslaughter, instead finding him guilty of
second-degree murder.

The Court finds no error with the state coudisclusion that Petitioner failed to demonstrate
prejudice as a result of counsel's failure to request jury instructions on additional lesser-included
offenses. As the state court correctly noted,jtiy convicted Petitioner of second-degree murder,
specifically rejecting the opportunity to convicttitener of the lesser-included offense of voluntary
manslaughter. Given that the jury found the eweesufficient to justify a conviction for second-
degree murder, the Court concludes that ther® issasonable probability that the jury would have
convicted Petitioner of criminally negligent homdie or reckless homicide had counsel requested
inclusion of instructions on those chargeSee Sate v. Williams, 977 S.W.2d 101, 104-07 (Tenn.
1998) (“[B]y finding the defendant guilty of the higheffense [first-degree murder] to the exclusion
of the immediately lesser offense, second-degree murder, the jury necessarily rejected all other lesser
offenses, including voluntary manslaughter. Accordintiie trial court’s erroneous failure to charge
voluntary manslaughter is harmless beyond a reasoualoibt because the jury’s verdict of guilt on
the greater offense of first-degree murder and #iscination to consider the lesser-included offense
of second-degree murder clearly demonstratesttioattainly would not have returned a verdict on
voluntary manslaughter.”). This Court, like the statart, is convinced that counsel’s alleged error
had no effect on Petitioner's judgment. Thus, Petitidvas not demonstrated that the state court’s

denial of this ground of ineffective assistancesveantrary to or an unreasonable application of
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Srickland, and this claim will béd1 SMISSED.
2. Testimony of Dr. Charles Harlan

In Ground 5, Petitioner argues that trial counsel was ineffective in failing to adequately cross-
examine, impeach, or elicit favorable testimdmym the medical examiner, Dr. Charles Harlan.
[Doc. 1 at 13]. He argues thadunsel’'s cross examination of Harlaas “less tha[n] sub-standard,”
that counsel failed to elicit favorable facts fromrlda regarding the duct tape that was used in the
commission of the crime that could have callei iQuestion the cause of death, and that counsel
failed to impeach Harlan’'s credibility with alable information — specifically, Harlan’s “past
misconduct of intentionally lying about the caudeleath” in other criminal casedd].

Dr. Harlan’s trial testimony regarding the victim’'s cause of death, and trial counsel's cross-
examination of the same, is set forth in detail in Section lI(A)¢@pra. Additionally, it is
undisputed that: (1) Dr. Harlan was being invedgd for malpractice by the Tennessee Board of
Medical Examiners at the time of Petitionertgal; (2) his medical license was revoked
approximately six months after Petitioner’s trial; and (3) Harlan’s autopsy of Petitioner’s victim and
testimony in Petitioner’s trial were not called into question as a part of the Medical Board’s
investigation into Harlan and did nfmrm any part of the basis forehievocation of his license. Itis
also undisputed that Petitioner'satrcounsel did not raise the issue of the then-pending investigation
into Harlan during the course of the trial.

Petitioner raised this ground of ineffectivesiatance of counsel in his post-conviction
proceedings in state court.Seg Doc. 10-10 at 36-47]. The trial court credited the testimony of

counsel, namely, that counsel made a strategic deaisit to question Harlan at trial about his then-

9 Unlike his other grounds for relief, Petitioner did not expand upon this argument in his accompanying

memorandum of law. See Doc. 2].
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pending medical board proceedings, as (1) no rulidgyebeen made, and (2) counsel believed that
he could adequately challenge Harlan’s testimagarding his medical findings and elicit favorable
testimony from Harlan on cross-examination. o¢D 10-11 at 156-57, 165-66]. It noted that
Petitioner failed to present any evidence suggesting that his case was involved in Harlan’s
disciplinary proceedings before the Medical Boardhat Harlan had been “negligent, incompetent,
or deceitful” in performing the autopsy of Petitiolsevictim or in testifying in Petitioner's case.
[Id.]. The trial court further found that trial wosel “adequately challenged the doctor’s opinion
testimony via cross-examination, and the verdi¢hefjury supports the proposition that the jury did
guestion the doctor's opinion.” Id. at 165]. It thus rejected Petitioner's claim of ineffective
assistance of counsel with respectaoinsel’s questioning of Harlan.

On appeal, the TCCA affirmed the trial coartietermination that counsel's examination of
Dr. Harlan was not constitutionally infirm:

Dr. Charles Harlan testified at the trial thia¢ victim’'s cause adeath was suffocation
because he found no diseases or injuries consistent with blunt force trauma and
because the victim’'s airway was blockieyl duct tape. During co-counsel’'s cross-
examination, Dr. Harlan testified that of the many thousands of autopsies he had
performed, less than ten involved suffocation by duct tape. He said that although he
concluded the cause of death was sutfonahe did not find any evidence supporting

his conclusion other than the duct tape dlervictim’s mouth and nose. Dr. Harlan
could not state with a reasonable degreemeflical certainty that the victim was
conscious before the duct tape was applieie stated that a person could receive a
“blow” that caused unconsciousness but dat “leave a mark.” He agreed that
someone who was unconscious might look dead.

Dr. Harlan testified that petechial hemtaging was caused when the smallest blood
vessels in the body ruptured and that it could be seen in the eyes as a result of
suffocation. He said, though, that petechias not required to diagnose suffocation.

He said petechia supported such a conclusion but was not necessary. Dr. Harlan did
not see petechia in the victim’s eyes, face, lungs, or neck.

The Petitioner argues that co-counsel shoule: lmpiestioned Dr. Harlan about the ten
cases in which he performed autopsies involving duct tape and his conclusions that
most of the victims were dead before thpe was applied. The Petitioner also argues
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that co-counsel should have questionedHarlan about his failure to find evidence

that the victim “thrash[edaround” when Dr. Harlan toldo-counsel before the trial

that individuals who die as a result sfiffocation “thrash around.” We cannot
conclude that co-counsel was deficient by failing to ask Dr. Harlan these questions.
Co-counsel highlighted during cross exaation that although Dr. Harlan concluded

the victim suffocated, there was no evidence supporting his conclusion other than the
duct tape. Dr. Harlan could not determihthe victim was conscious or unconscious
when the duct tape was applied to the vigihands, feet, and face. He agreed it was
possible for a victim to receive a blothat caused unconsciousness but left no
evidence of an internal or external wourldr. Harlan found no evidence of petechia

but concluded suffocation did not alwayssult in petechial hemorrhaging. Co-
counsel presented evidence that it was possible the victim’'s cause of death was not
suffocation as Dr. Harlan concluded and that she was rendered unconscious by a blunt
force trauma, preventing the victim’s struggling.

With regard to co-counsel's failure tompeach Dr. Harlan with the pending
proceeding to revoke Dr. Harlan’'s medidadense, we cannot conclude that co-
counsel provided deficient performance eTietitioner’s trial was held in November
2004, and Dr. Harlan’s medical licengeas permanently revoked in May 2005.
Although co-counsel knew about the pendprgceedings, he denied knowing the
substance of the allegations and said he contacted Dr. Harlan’s attorney before the
trial to investigate the pending proceedings.

In any event, co-counsel elicited favorable testimony about whether the victim

suffocated and whether the victim wasnscious at the time the duct tape was

applied. Cocounsel [sic] made the tactidatision not to question Dr. Harlan about

the pending medical board proceeding bec&usédarlan gave counsel exactly what

counsel wanted. Because co-counsel mad@farmed tactical decision, we cannot

conclude that co-counsel provided deficient performance.

[Doc. 10-28 at 20-21].

The record does not support Petitioner's contention that counsel's cross-examination of
Harlan was “sub-standard.” As the state caowted, counsel thoroughly cross-examined Harlan
regarding his autopsy of the victim and his medagahion regarding the victim’'s death. The Court
agrees with the state court that the record dernaiastthat counsel elicited favorable testimony from
Harlan, as he called into question whether the victim suffocated as a result of the application of the

duct tape and whether the victim could have h@gronscious with the appearance of death at the

time Petitioner applied duct tape to her face. Courestified that he was aware that Harlan was
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facing investigation and prosecutiby the medical board at the timeétitioner’s trial. However,

a strategic decision was made not to question Harlan regarding his then-pending allegations of
medical malpractice for two reasons: (1) no finguditation had been rendered on those charges at
the time of Petitioner’s trial; and (2) counsel beleéuwbat he would be able to elicit favorable
testimony from Harlan, and heddnot want to impeach the cretlity of a withess who provided
beneficial testimony.

The Court agrees that counsel made a sfiatdecision regarding the scope of his cross-
examination of Harlan after completing a thorougbestigation and review of the law and facts of
the case, and that decision was both reasonafuebaneficial to Petitioner. The Court thus
concludes that the state court’s finding that celimsactions with respect to Harlan were not
deficient was not contrary to or an unreasonable applicaticiriekland, and this claim will be
DISMISSED.

3. Ineffective Assistance of Coungglhims Based on Petitioner’'s Sentence

In Ground 4, Petitioner argues that counsel was ineffective in failing to object to “erroneous
and prejudicial” statements by the medical examihat were contained in the pre-sentence report.
[Doc. 2 at 23-27; Doc. 1@t 30-34]. Specifically, Petitioner notes that the presentence report
contained a statement allegedly made by Harlamgduhe autopsy indicating that he had found duct
tape particles in the victim’'s lungs. [Doc. 22&-27]. Petitioner maintains that this statement is
false, as it was not included in the autopsy repdarjan’s pretrial interviews, or his testimony at
trial. [Id.]. Petitioner’'s counsel did not object to tetatement, and the sentencing court relied upon
it in applying an enhancement for exceptional crutdtyhe victim, concluding that the statement
indicated how desperately the victined to continue breathingldf]. Petitioner argues that, absent

this statement, there is a reasonable probability that his sentence would have beemddwer. [
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Similarly, he argues that he was prejudiced by celis&ilure to include the trial transcript
on appeal, as it deprived the appellate court of an opportunity to discover that the statement in the
presentence report regarding duct tape in thenve lungs was false and of the opportunity to
review his sentencde novo. [ld. at 25-26; Doc. 16 at 30, 36]He argues that, in light of the
evidence presented at trial and the false statemethie presentence report, there is a reasonable
probability that his sentence would have been reversed on appeal had counsel included the trial
transcript. [Doc. 2 at 25-26)].

The Court has determined that Petitioner’'sneléhat his sentence was unlawful in light of
Blakely must be granted, and it has accordingly ordered that Petitioner's sentence be vacated.
Because the Court has granted his request for reliefBlakdy claim, thereby vacating Petitioner’s
sentence, his ineffective assistancecotinsel claim based on his sentenceMi®OT and will
accordingly beDISMISSED. See United Satesv. Brown, 819 F.3d 800, 829 (6th Cir. 2016) (citing
United Sates v. Jones, 489 F.3d 243, 255 (6th Cir. 2007Ynited Sates v. Jackson, 244 F. App’x
727, 729 (6th Cir. 2007)Jnited States v. Milledge, 109 F.3d 312, 316 n.2 (6@ir. 1997)).

4, IneffectiveAssistancef Appellate Counsel

In Ground 2, Petitioner asserts that appellatmsel rendered ineffective assistance. [Doc. 1
at 8-9, 11-12; Doc. 2 at 9-16; Ddl6 at 18-23]. First, Petitioner contends that his appellate attorney
rendered ineffective assistance in failing to adequately communicate or consult with him regarding
the issues to be appealed. [Ddat 9-16; Doc. 16 é&0-22]. He argues thabunsel knew or should
have known that he wanted to appeal his underlying convictions, rather than just his sentence, based
on his plea of not guilty, his past interest in agipgaa conviction that redicted anything more than
an accidental killing, and his very active involvemienhis defense. [Dod.6 at 22-23]. He argues

that counsel should have asserted a claim challenging the sufficiency of the evidence on direct
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appeal, based on the state’s failure to meebutslen of proof and dzause the testimony and
credibility of the medical examiner was been called into question after the verdict was rendered.
[Doc. 2 at 9-16].

“Claims of ineffective asistance of appellate counsel are subject toSthekland test,

which requires a defendant to show both deficient representation and prejltiiaes’v. Hudson,

575 F.3d 560, 564 (6th Cir. 2009When considering th&rickland standard in conjunction with

the deferential standard of 8§ 2254(d), the question in reviewing the state court’s ruling “is whether
there is any reasonable argument that [appellate] counsel sat@fiekland’s deferential
standard.”See Harrington v. Richter, 562 U.S. 86, 105 (2011).

Appellate counsel is not required “to raise every possible issue in order to render
constitutionally effective assistanceHutton v. Mitchell, 839 F.3d 486, 501 (6th Cir. 2016) (citing
Jones v. Barnes, 463 U.S. 745, 750-53 (1983}ke also Shaneberger v. Jones, 615 F.3d 448, 452
(6th Cir. 2010) (“[T]heStrickland analysis does not require an attorney to raise every non-frivolous
issue on appeal,” nor does it require counsel t@éran issue that lacks rteg) (internal quotation
marks and citation omittedgmith v. Robbins, 528 U.S. 259, 288 (2000)[&]ppellate counsel who
files a merits brief need not (and should not) raise every nonfrivolous claim, but rather, may select
from among them in order to maximize theelikood of success on appeal.”). Instead, the
presumption of effective assistance will gengralhly be overcome “when omitted arguments are
clearly stronger than those presentediitton, 839 F.3d at 501 (citin@mith, 528 U.S. at 288);
McFarland v. Yukins, 356 F.3d 688, 699 (6th Cir. 2004) (“Counsel’s failure to raise an issue on
appeal c[an] only be ineffective assistance if there is a reasonable probability that inclusion of the

issue would have changed the result of the appeal.”).
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When evaluating the issue of ineffective assistance of appellate counsel for prejudice, the
Court must determine whether there is a reasenatabability that, but for his counsel’s failings,
the defendant would have prevailed on his appdaans, 575 F.3d at 564. “A reasonable
probability is a probability sufficient tondermine confidence in the outcomeéd. at 564-65 (citing
Burton v. Renico, 391 F.3d 764, 773 (6th Cir. 200Maples v. Segall, 340 F.3d 433, 437 (6th Cir.
2003)).

Petitioner raised this ground of ineffectivesiagance of counsel in his post-conviction
proceedings in state courtSeg Doc. 10-10 at 20-25]. The trial court noted that “the appeal taken on
petitioner's behalf was successful,” as his sentemcesi lowered on direct review. [Doc. 10-11 at
152-53]. It also found that Petition#ailed to show that there ia reasonable probability that an
appeal as to his convictions would have been successful,” as “[tlhere was ample proof presented
against the defendant[.]” Id.]. Accordingly, the trial court rejected this claim of ineffective
assistance.Id.].

On appeal, the TCCA affirmed the trial court’s determination that counsel was not deficient:

The record shows that counsel and the Petitioner discussed whether to appeal the
Petitioner’s convictions and that they agreed the best opportunity for appellate relief
was to appeal the sentence. Althoughl tdaunsel testified that he feared the
Petitioner would be tried again for first-degree murder if this court granted relief from
the conviction, a wholly unfounded fegiven double jeopardy protections, co-
counsel denied this was a factor in determining whether to appeal the conviction. Co-
counsel, who worked on the Petitionegppeal, did not think there were any
meritorious issues regarding the conviction. The Petitioner argues counsel should
have raised sufficiency of the evidence We cannot conclude that the Petitioner
was prejudiced.

With regard to the sufficiency of the idence, we conclude that the evidence was
sufficient to sustain the Petitioner’s conviction for second-degree musdefTenn.

Code Ann.] § 39-13-21(010) (stating that second-degree murder is the knowing
killing of another);see also [Tenn. Code Ann.] § 39-11-1@&) (2010) (stating that

“[a] person acts knowingly with respectdoresult of the person’s conduct when the
person is aware that the conduct is reasonably certain to cause the result”). The
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evidence showed that the Petitioner admitted striking the victim in the head, duct
taping her hands and feet, duct taping laeeffrom her nose to her chin, concealing
her body, transporting her body to an island Tim’s Ford Lake, and burying the
victim’s body in a shallow grave. Variomstnesses testified about the Defendant and
the victim’'s pending divorce, inability tget along around the time of the victim’s
disappearance, and fighting over their two children.

The victim was last seen leaving work3all p.m. the day she disappeared. Greg
Arp, the victim’'s coworker and boyfrienénd the victim discussed their evening
plans during their lunch break. The victoalled the Petitioner's home to speak with
her children during lunch, but the Petitionedt dot allow her to speak with them. Mr.

Arp said that after work, the victim was supposed to pick up her children at the
Petitioner's home, bring the children to Mxrp’s home, and go to dinner together.

Mr. Arp called the victim’s cell and home phones around 3:30 or 4:00 p.m. because
the victim had not arrived at his home witér children. He said that he was unable

to reach her and that the victim did not return his calls.

Kara Matthews, the Petitioner’s girlfriendthe time of the killing, said she arrived at

the Petitioner's home around 4:805:00 p.m. the day thectim disappeared and that

the Petitioner was pacing the kitchen floor, was sweating, and was nervous. The
Petitioner told her a story about some o fiends suggesting that they steal the
victim’s truck. The Petitioner told her that he believed they were joking but that
someone arrived at his home with the vicsikeys thirty minutes before she arrived.
The Petitioner said his friends left the truck in Kroger’'s parking lot. Ms. Matthews
said the Petitioner requested that she drive him to the parking lot to find the victim’s
truck. She said that the truck was in the Advanced Auto Parts’ parking lot, which was
in the same strip mall as KrageShe stated that the Paditer got into the truck, that

he told her he was going to take the truck back to his friend, and that she followed
him. She said the Petitioner drove thek to “Smokehouse and hotel” and wiped the
steering wheel and the door with a cloth. He left the keys inside the truck. She said
they went to buy fast foodShe said the Petitioner acted “normal” after they left the
truck. She stated that after they returned home, the Petitioner asked her to watch his
children for a while.

The Petitioner told Mr. Rhoads that he Idllthe victim. According to Mr. Rhoads’s
testimony, the Petitioner said he had just et children down for their naps when
the victim appeared in the kitchen. ThditRmner stated that the victim was yelling at
him and that before he knew what happeredhit the victim, who fell to the floor.

The cause of death, though, was suffocatidime medical examiner concluded the
victim suffocated from the duct tape obstructing her airway. The autopsy did not
show evidence of blunt force trauma to the victim's head, contradicting the
Petitioner's version of events. Wanclude the evidence was sufficient.

[Doc. 10-28 at 26-29].
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In reviewing the sufficiency of the evidendBgnnessee courts assess “whether any rational
trier of fact could have found the essential elements of the crime beyond a reasonable Siatgbt.”

v. Parker, 350 S.W.3d883, 903 (Tenn. 2011) (quotingackson v. Virginia, 443 U.S. 307, 319
(1979)). In analyzing such a claim, the prosecuoafforded “the strongest legitimate view of the
evidence as well as all reasonable and legitimdérences which may be drawn therefrom,” with
guestions concerning credibility and the weight of the evidence resolved in favor of the decision
reached by the trier of factd.

Petitioner argues that counsel was ineffective in failing to raise a claim for sufficiency of the
evidence on direct appeal because “the state ftledeet its burden of proof beyond a reasonable
doubt.” However, his arguments in support of this position are not arguments regarding the
sufficiency of the evidence; rathehey are arguments regarding theight of the evidencé® In
reviewing whether Petitioner was prejudiced by counsailisre to raise a claim of sufficiency of the

evidence, the state court summarized the evidence in a manner that afforded the prosecution the

10 Petitioner states:

The Petitioner contends that this case is not one involving a traditional stabbing, shooting, or
poisoning of the victim. This case is one involvengery heated and contentious divorce between the
Petitioner and the victim. The victim’s family members, some of whom were employed with the local
law enforcement, had got involved in the divorce and made threats to the Petitioner, and had
vandalized his home. The Petitioner and the victim were separated and living apart. The Petitioner had
been living in duress. Yet, on the day of the victim's death she had driven to the Petitioner's home,
sheaked into the home and attacked the Petitiooer fiehind. The Petitioner responded to the assault

by striking a blow to the victims head using his bare hands. The blow rendered the victim
unconscious, to the point of deafthe Petitioner covered the victim's face in approximately nine (9)
feet of duct tape. The medical examiner testified before the jury that the COD was asphyxiation. That
testimony has since been called into serious question, and the Chief Medical Examiner, Dr. Charles
Harlan, has since been prosecuted, disbarred by the medical board for intentionallodyihghe

COD in hundreds of cases, among many other fraudulent and unethical crimes including fraud and
deceit. Indeed, the Petitioner’s Pre-Sentence RepBR)(Btated that part of the Medical Examiner’s
autopsy report contained a finding that the victim had [particles] of [ d]uct [t]lape in lg. [Thus
supporting that she asphyxiated as she struggled so hard to breathe. This finding is, not only incredible
and impossible, but also false. Thus, the state failed to meet it's [sic] burden of proof beyond a
reasonable doubt.

[Doc. 2 at 10-11 (internal citations omitted)].
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strongest legitimate view of the evidence anmty aeasonable inferences therefrom and gave
deference to the jury’s verdict in assessing theiloiteegd of withesses and weight of the evidence.
Based on this view of the evidence, rather tRatitioner's own view which favors his testimony and
version of events, the state court found th& évidence was sufficient to support Petitioner’s
conviction for second-degree murder and thatbeordingly suffered no prejudice as a result of
counsel’s failure to raise this issue on direct appeal.

The Court cannot find that the state court unreasonably appli&rttidand standard in so
holding. Although it is possible to @wv inferences from the evidence presented at trial that would
support Petitioner’s theory of the case, the appetiatet would have been constrained on direct
review to view the evidence and all reasonable infage therefrom in the light most favorable to the
prosecution and to the jury’s verdict. Viewed in such light, the evidence presented at trial supports
the Petitioner’s conviction. Petitioner admittedly strtioé victim in the head and applied duct tape
to her face, covering her nose and mouth. He tawkerous steps to conceal his actions, disposing
of her personal items, wiping down her vehicle, iegwoicemails for the victim after he knew her
to be dead, and transporting her body to a rematgitm for burial. The medical examiner testified
that he assigned the cause of death to asphyxiay duct tape, as the examination did not reveal
any other possible cause of death; he testifiedthi®ae was no evidence that the victim’s cause of
death was blunt force traurfra.Thus, under the standard of reviéaw sufficiency of the evidence, a

rational trier of fact could have concluded thiz evidence supported a finding that Petitioner was

1 Petitioner argues that the sufficiency of the evidence could have been challenged based on the fact that

Harlan’'s medical license was suspended subsequent. Petitioner concedes, however, that no evidence or testimony
regarding the investigation into Harlan was presented at trial and that his license had not been revoked at the time of
trial. Petitioner’s claims about Harlan’s credibility were ppdp raised, considered, and rejected in his post-conviction
proceedings in state courtJnder these circumstances, and given thatkthéence must be viewed in the light most
favorable to the prosecution when underig a sufficiency of the evidence anatyshis argument is wholly without

merit, and the Court cannot find that counsel was defigieridiling to raise these issues on direct review or that
Petitioner was prejudiced by such failure.
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guilty of second-degree murder — that is, thatkhewingly killed his victim. There is, then, no
reasonable probability that the outcome of Petitiongpiseal would have been more favorable had
counsel raised this issue on direct review, and without such probability, Petitioner suffered no
prejudice’® The Court accordingly cannot find thtte state court unreasonably applied the
Srickland standard in concluding that Petitioner was pjudiced by counsel’s failure to raise a
sufficiency of the evidence claim on diregpeal, and this claim for relief will i SM1SSED.
[Il.  CONCLUSION

For the above reasons, Grounds Two through SRettioner’s petition for a writ of habeas
corpus pursuant to 28 U.S.C. § 22Bdsing claims of ineffectivessistance of counsel, are hereby
DISMISSED. However, the § 2254 petition will be conditionaBRANTED with respect to
Ground 1, Petitioner’s sentencing claim. Petitioner’'s sentence will accordingiaGATED, and
unless the State of Tennessee re-sentences him within ninety days, P&iididr be released
from incarceratiort®
V. CERTIFICATE OF APPEALABILITY

Finally, the Court must consider whether $sue a certificate of appealability as to those
claims in Petitioner’'s § 2254 petition that the Cdwas now dismissed. Under the AEDPA, a habeas

petitioner must obtain a certificate of appealability @&’) to appeal a federal district court’s final

12 The Court also notes that it does not find that counsel was deficient in failing to raise this claim for

relief on direct review. Counsel raised only sentencing claims on direct review, finding no other meritorious claims for
relief. Petitioner can show that this strategic decisiondedisient only by demonstrating that omitted claims were
stronger than those actually raised on direct revi&ee Hutton, 839 F.3d at 501. Given that the state court and this
Court have concluded that a challenge to the sufficientlieofvidence on direct revigwad no likelihood to succeed
on the merits, and that counsel actudily succeed in obtaining relief for Petitioren two sentencing claims raised on
direct review, Petitioner cannot make such a showing hesdaccordingly failed to demonstrate that counsel was
constitutionally deficient.

13 If an appeal is taken and the Court’s determination stands, the State of Tennessee mukt take suc
action within ninety days of the resolution of the appeal.
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order in a habeas proceeding. 28 U.S.C. §8 2283(cA COA may issue only if the petitioner has
made a “substantial showing of the denial of a stut®nal right,” and, if issued, it “shall indicate

which specific issue” satisfies that showing. 2&.C. § 2253(c)(2)-(3). Wdre claims have been

dismissed on their merits, a petitioner must showreegonable jurists woufthd the assessment of
the constitutional claims debatable or wron@ack v. McDaniel, 529 U.S. 473, 484 (2000);

Porterfield v. Bell, 258 F.3d 484, 485-86 (6th Cir. 2001).

After having reviewed GroundBwo through Six of the petition, and in view of the law upon
which the dismissal on the merité the adjudicated claims is based, reasonable jurists could not
disagree with the correctness of the Court’s resolution of these claims. Because the Court's
assessment of Petitioner's constitutional ineffectassistance of counsel claims could not be
debatable by reasonable jurists, such claims aredueate to deserve further encouragement, and the
Court will DENY issuance of a COASee 28 U.S.C. § 2253; Fed. App. P. 22(b)Miller-El v.

Cockrell, 537 U.S. 322, 327 (2003).

IT ISSO ORDERED.

ENTER:

/s/ Harry S Mattice, Jr.
HARRY S. MATTICE, JR.
UNITED STATESDISTRICT JUDGE
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