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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT WINCHESTER

EDDIE L. READUS,

)
)
Petitioner, )
V. ) No0.4:14-CV-56-HSM-CHS
)
MIKE PARRIS, )
)
Respondent. )

MEMORANDUM OPINION

In 2011, Eddie L. Readus (“Petitioner”) was cotettof the sale of less than .5 grams of
cocaine, delivery of less than .5 grams of cocgissession of .5 gramsmpre of cocaine with
intent to sell, and possession of .5 grams or mom®cdine with intent to deliver, resulting in an
effective thirty-year sentence. tR@ner now brings this pro se petition for writ of habeas corpus
under 28 U.S.C. § 2254, challenging thgality of his onfinement under that judgment [Doc. 1].
Warden Mike Parris (“Respondentfipas filed an answer to thpetition [Doc. 15], arguing that
relief is not warranted with respt to Petitioner’s claims and, support of those arguments, he
has filed copies of the state court record [Da2]. Thereafter, Péibner filed a reply to
Respondent’s answer [Doc. 20].

For the reasons set forth below, the Caletermines that no evidentiary hearing is
warranted in this case, Petitioner’'s § 2254 petition [Doc. 1] wiDBE&II ED, and this action will
be DISMISSED.

. PROCEDURAL HISTORY
Petitioner was convicted by a Bedford County Gitr€ourt jury, in count one, of sale of

less than .5 grams of cocaine and, in count twaleti’ery of less than .5 grams of cocaine, as
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well as, in count three, of possessiof .5 grams or more of cocaimath intent to sell and, in
count four, of possession of .5 grams orenof cocaine with intent to delivelState v. Readus
No. M2011-01918-CCA-R3CD, 2012 WL 4055343, a(Tfénn. Crim. App. Sept. 17, 2012). The
trial court merged count two intmunt one and count fourto count threerad sentenced Petitioner
to fifteen years on the two remaining castions, to be seed consecutivelyld. The Tennessee
Court of Criminal Appeal (“TCCA”) affirmedhe convictions angentence, and Tennessee
Supreme Court denied Petitionedpplication for permission to appeal [Doc. 22, Exhibits 7 and
9].

Next, Petitioner filed a petition for stapost-conviction relief inthe Bedford County
Circuit Court. Readus v. Staté&No. M2013-01856-CCA-R3PQ014 WL 1494086, at *1 (Tenn.
Crim. App. Apr. 15, 2014). A heiag on the matter was held ane@ thost-conviction court denied
relief. 1d. The TCCA affirmed the pogonviction court’s rulingld. Petitioner did not seek
discretionary review of # Tennessee Supreme Coldt. There followed this timely § 2254
habeas corpus application.

. BACKGROUND

The following factual scenario has been dnainom the facts contained in the TCCA'’s
opinion on Petitioner’s direct appeal.

On September 10, 2010, a confidential ifant made a controlled drug buy of

crack cocaine from the defendant at the home of Brenda Newman in Shelbyuville,

Tennessee. As a result, the defendant waisted for selling .5 grams or more of

cocaine and delivering .5 grams or morea@taine. Officers arrested the defendant

later that day, finding in his possession an amount of powder cocaine, resulting in

his also being indicted for possession of &ngs or more of cocaine with intent to

sell and possession of .5 grams or moreoafaine with intent to deliver.

According to the State’s proof at tri@deputy Tim Miller, of the Bedford County

Sheriffs Department and 17th Judicillistrict Drug Task Force, received

information in September 2010 that a lotafig activity was taking place at Brenda

Newman’s residence. In particulaDeputy Miller was contacted by a paid
confidential informant on September 10 who told him specifically that the
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defendant was selling crack cocaine oiNewman'’s residence. Deputy Miller,
along with Agent Shane George of theelBlyville Police Department and the 17th
Judicial District Drug Task Force, meittwvthe informant and arranged for her to
conduct a controlled buy from the defentlal'he officers searched the informant
beforehand to ensure she did not hawea@ntraband on her person and then issued
her $100 with which to purchase the drubise informant was also outfitted with
an electronic device tecord her conversations.

Agent George drove the confidential informant to Newman’s residence, with
Deputy Miller following behnd them. When they arrived the area, the informant
pointed out the defendant walking away from Newman’s apartment, toward a
market. However, by the time the officen®ved into their respective surveillance
positions, they saw the defendant walking back toward Newman'’s residence and
entering the apartment.

Once the defendant was inside Newman'’s apartment, the informant exited Agent
George’s vehicle and walked toward Newman’s apartment. As the informant
neared the apartment, a man wearingoavhroutfit approached her and they went
into the apartment together. Inside, thimimant made contact with the defendant
and gave him $100 in exchange for agwlbag containing tie dope,” which she

put in her bra. After being inside only “a relatively short period of time,” the
informant exited the apartment and returned to Agent George’s vehicle, where she
gave the bag of “dope” to Agent George. Deputy Miller, Agent George, and the
informant then met in the parking lof a nearby church, where Agent George
handed Deputy Miller a small yellow @pacontaining crack cocaine that the
informant had turned over to him. DepWiller secured the contraband and sent

it to the Tennessee Bureau of Invediiga (“TBI”) Crime Laboratory for chemical
analysis where it was determined to be .4 grams of crack cocaine. The officers
searched and debriefed the informant wdentified the defendd as the person

from whom she purchased the crack cocaine.

Deputy Miller made the decision to arréisé defendant. Therefore, he and Agent
George returned to Newman’'s adss and conductedsurveillance for
approximately an hour and a half, notingré was “a ton of foot traffic’ to and

from Newman'’s residence. The officers entered Newman'’s apartment and arrested
the defendant. When Agent George sear¢hedlefendant, he recovered a bag of
powder cocaine, a small amount of uamna, and two cell phones. He also
recovered $411 cash, $100 of which was icordd as the currency the informant
used in making the controlled drug buy. The cocaine was packaged and put into
evidence and sent to the TBI for tegti where it was determined to be powder
cocaine in the weight af.5 grams. The defendant wislirandized, waived his
rights, and deniedelling any drugs.

Following the conclusioonf the proof, the jury convietl the defendant as charged,
except in counts one and two it found tte# amount he sold and delivered was
less than .5 grams, not more than .5 grarhs.defendant’s conviction in count two



was merged into count one, and his conercin count four was merged into count
three.

On a later date, the trial court conducted a sentencing hearing. The presentence
report was admitted at the hearing in whiahas detailed that the forty-three-year-

old defendant had forty pridelony and misdemeanoomvictions, including nine
drug-related convictions, nirtbeft or property-relatedonvictions, seven assault
convictions, and six weapons convictionswHs also noted in the report that the
defendant had numerous probation retiocs, dropped out of high school in the
tenth grade, had regularlyagsdrugs since the age ohateen, and had unverifiable

and unstable employment history.

In reaching the defendant’s sentence ttia court found that the defendant had a

long history of criminal onvictions and criminal conduct and placed great weight

on that factor. The court observed tlfa defendant's employment history was

“nil.” With regard to count one, the courbted that the onlpossible sentence for

a career offender on a Class C felony waséifi years at sixty percent. The court

imposed a Range |l sentence of fifteen gear the Class B fehy in count three.

The court ordered that the sentencesdyged consecutively, finding the defendant

to be an offender whose recordoniminal activity was extensive.
Readus2012 WL 4055343 *1-2.
[11.  STANDARD OF REVIEW

Under the Antiterrorism and Effective Death Penalty Act (“AEDPA”), codified in 28
U.S.C. § 2254e¢t. seq a court considering a habeas clamst defer to any decision by a state
court concerning the claim, unletbge state court’s judgment: (1)stdted in a decision that was
contrary to, or involved an ueasonable application ,otlearly establistek federal law, as
determined by the Supreme Court of the UnitedeStair (2) resulted in a decision that was based
on an unreasonable determination of the factgt bf the evidence presented in the state court
proceeding. 28 U.S.C. § 2254(d)(1)—(2).

A state court’s decision is “caatry to” federal law when it @ves at a corlasion opposite
to that reached by the Supreme Court on a question of law, or resolves a case differently on a set

of facts, which cannot be disguished materially fromhbse upon which the precedent was

decided. Williams v. Tayloy 529 U.S. 362, 413 (2000). Undde “unreasonable application”



prong of 2254(d)(1), the relevant inguis whether the state courtasion identifies the legal rule
in the Supreme Court cases which govern the issutaynreasonably applies the principle to the
particular facts of the casdd. at 407. The habea&surt is to determine only whether the state
court’s decision is objectively reasonable, not whetimethe habeas court’s view, it is incorrect
or wrong. Id. at 411.

The § 2254(d) standard is arti@tandard to satisfyMontgomery v. Bobhy54 F.3d 668,
676 (6th Cir. 2011) (noting th&ag 2254(d), as amended by AEBPis a purposefully demanding
standard . . . ‘because it was meant to be™) (qudtagington v. Richter131 S. Ct. 770, 786
(2011)). The Supreme Court pointedly has olsér“*AEDPA prevents defendants — and federal
courts — from using federal hadse corpus review as a vel@do second-guess the reasonable
decisions of state courts.Renico v.Lett, 559 U.S. 766, 781 (2010)-urther, factual findings
sustained by the record are entitled to ayrggion of correctnessnd may be rebutted only by
clear and convincing evidenc@8 U.S.C. § 2254(e)(1).
V. INEFFECTIVE ASSISTANCE OF COUNSEL

Petitioner contends that he received ineffectisgistance of counsel at trial and during the
direct appeal of his conviction. Specifically, Petitioner alletheg he was denied effective
assistance of counsel at triédie to counsel’s faihe to issue a triadubpoena for Christopher
Trotter, and by counsel on appeal due to counsaligre to challenge his sentence as excessive
[Doc. 1]. Respondent argues that the claimtsgad were adjudicated by the state court and
resulted in a decision which must remain undis¢éd under the deferenti@view standards set
forth in 28 U.S.C. 8§ 2254 [Doc. 15]. The staburt decision shouldastd, Respondent argues,
because that decision is not congrd or an unreasonable amaltion of well-established Supreme

Court precedent or an unreasonable determimatiohe facts presented to the state cddr}. [



The TCCA, applyingStrickland concluded that Petitiondrad not met his burden of
proving deficient performance or prejudic&ee Strickland v. Washingto#66 U.S. 668, 687
(1984). Thus, the task beforeetourt is to determine whethiére state court’s application of
Stricklandto the facts of Petitioner’s case was unreasonable.

A. Applicable Law

The Sixth Amendment provides that “[i]n allminal prosecutions, the accused shall enjoy
the right . . . to have the assistance of counsdlifodefense.” U.S. Const. amend. VI. A criminal
defendant’'s Sixth Amendment right to counselcessarily implies the right to “reasonably
effective assistance” of counsebee Strickland466 U.S. at 687. Under ti&#ricklandstandard
for proving ineffective assistance of counsel, seddant must meet a two-pronged test: (1) that
counsel's performance was deficient; and (2t tthe deficient performance prejudiced the
defense.ld.

Proving deficient performance requires a “showvilmeg counsel made errors so serious that
counsel was not functioning as the ‘counsgliaranteed to the defendant by the Sixth
Amendment.”ld. The appropriate measure of atEyrperformance is “reasonableness under
prevailing professional normsld. at 688. A defendant assertinglaim of ineffective assistance
of counsel must “identify the acts or omissions of counsel that are alleged to not have been the
result of reasonable giessional judgment.id. at 690. The evaluation of the objective
reasonableness of counsel’'s performance musidake “from counsel’s perspective at the time of
the alleged error and in light of all the circstances, and the standard of review is highly
deferential.”Kimmelman v. Morrison477 U.S. 365, 381 (1986). It &rongly presumed that
counsel’'s conduct was withindghwide range of reasonalpeofessional assistancestrickland

466 U.S. at 689.



The second prong, prejudice, “recgs showing that counsel’s ersavere so serious as to
deprive the defendant of a fair trial, a trial whose result is unreliddle Mere, a petitioner must
demonstrate “a reasonable probability that, but for counsel's unprofessiomal, the result of
the proceedings would have been differeMdss v. United State823 F.3d 445, 454 (6th Cir.
2003) (quotingStrickland 466 U.S. at 694) (internal quéatan marks omitted). Counsel is
constitutionally ineffective oml if a performance below professional standards caused the
defendant to lose what he “ettwise would have probably wonUnited States v. Morrowd77
F.2d 222, 229 (6th Cir. 1992).

1. Trial Counsel

Petitioner contends that coungeds ineffective for failing to subpoena Christopher Trotter
at trial [Doc. 1 p. 5]. Petitioner asserts that Mrotter would have testified that Petitioner was
not selling drugs, and therebiyntroduce reasonable doubt” intbe minds of the jurylfl.]. By
failing to have Mr. Trotter appeat trial, Petitioner claims hwas “greatly prejudiced” because
“the jury only had the State’s @ base their decision ornd([].

Under Strickland, defense counsel has a “duty tokmareasonable investigations” in
preparation for trial or “to make a reasonabkecision that makes particular investigations
unnecessary.”Strickland 466 U.S. at 691Shaw v. Perry2017 WL 626606, at *7 (W.D. Tenn.
Feb. 15, 2017). A criminal defendant alleging pdgje from trial counsel’s failure to properly
investigate and present mitigating evidence must shatthere is a “reasonable probability” that
the mitigating evidence not presented would have changed the out&rioland,466 U.S. at
694. Addressing Petitioner’s cemtion that trihcounsel rendered in&fttive assistance by not
calling Mr. Trotter as a withesthe TCCA recounted the testimy given at the post-conviction

hearing:



Regarding the Petitioner’'s claim that heceived the ineffective assistance of
counsel because trial counsel failedsttopoena Trotter for i, trial counsel
testified that the Petitioner did not gikien Trotter’'s address or telephone number
but that he was able to contact Trottevige, who told him that Trotter would not
testify favorably for the Petiiner. Counsel also testifi¢kat he told the Petitioner
about his conversation withrotter's wife and that # Petitioner ‘fust basically
said let it go.” Furthermore, the Petitionkiled to have Trotter testify at the
evidentiary hearing. Generally, “[w]hen peetitioner contends that trial counsel
failed to discover, interviewgr present witnesses ingort of his defense, these
witnesses should be presented by thdipeer at the evidentiary hearingBlack

v. State,794 S.W.2d 752, 757 (Tenn. Cridpp. 1990). We may not speculate on
any benefit these withesses would haverefldo the petitioner’s case, nor may we
guess as to what evidence furtheestigation may have uncoveréd. Therefore,
the evidence does not preponderate ag#iegbost-conviction court’s finding that
the Petitioner did not receive the inetige assistance of counsel for counsel's
failure to subpoenarotter for trial.

Readus2014 WL 1494086, at *5.

The TCCA applied the two-pa8tricklandtest to these facts and concluded “[P]etitioner
failed to show either deficient performance or prejudice by failing to subpoena Mr. Trotter at trial”
[Doc. 15 p. 13]. Although Petitionargues in his reply that Mrfrotter’s testimony would have
supported the argument that Petitioner was nbhgealrugs [Doc. 20 p. 6], Petitioner provided no
reasonable probability that Mr. Trotter’s testimamguld have changed the outcome of the case.
In fact, based on thedgmony of counsel, it agars to be sound trialrategy to not call Mr.
Trotter as a withess because he would haveigedwmno compelling support in counsel’'s chosen
defense. In order to avoid second-guessing cdarseategic decisiong court must indulge a
strong presumption that counset@nduct falls within the wide rge of reasonable professional
assistanceStrickland 466 U.S. at 689 (a reviewing courttist indulge a strong presumption that
counsel’'s conduct falls within the wide range of reasonable profedsassistance; that is, the
defendant must overcome the pneption that . . . the challengyeaction might be considered

sound trial strategy”) (ietrnal citation omitted).



Based on the evidence on recdtds Court finds that Petiti@n has not shown that he is
entitled to relief under the AEDPAN this claim. First, the TCCA’s determination was not
“contrary to” Strickland,because the TCCA applied its tworptest to the facts. Second, the
TCCA's ineffective assistance determinationswent based on an unreasble determination of
the facts or an unreasable application dbtrickland’sstandards to those factSee28 U.S.C. 88
2254(d)(1) and (2). Furthethe state court’'s detainations areentitled to apresumption of
correctness in the absenct clear and convincing &ence to the contrarysee28 U.S.C. §
2254(e)(1), which Petitioner has not submitted.

Based on these supportable findings, this Cinuots that the TCCAeasonably concluded
that counsel did not perform detcitly at trial by failing to call MrTrotter as a witness. Because
the TCCA'’s ineffective assistance determinatizas not unreasonable, Petitioner is not entitled
to relief on this claim.

2. Appellate Counsel?

Next, Petitioner contends that counsel’s “failure to challenge consecutive sentencing on
appeal amounted to deficient performance” [Dop. X]. Petitioner was sentenced to a total of
thirty years for the saland possession of cocaind.]. Petitioner argues that his sentence is
disproportionably long because “[tge crimes are not of violenas, in disregard to human life”

nor was Petitioner “on parole or probatiavhen the crimes were committedtl]. Petitioner

! To the extent Petitioner argues that the statet's imposed sentence is excessive and in
error, Petitioner is not étled to federal habeas iqus relief because i$ “not [a] cognizable”
federal claim.Howard v. White76 Fed. Appx. 52, 53 (6th Ci2003). The question of whether
or not the state court erred ims$encing Petitioner to consecutive terms is a matter of state, not
federal, law.SeeHoward 76 Fed. Appx. at 53 (“A state courtileged misintergtation of state
sentencing guidelines and crediting statiges matter of state concern only.”).
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believes that these sentences should have betnlseserved concurriy and counsel’s failure
to raise this issue on appeal violatgtitioner’s constutional rights [d.].

On appeal, counsel argued double jeopardy, pligity and merger, and that the sentence
was excessive in length because Petitioner shmatlthave been sentenced separately for counts
one and three [Doc. 20 p. 7]. The TCCA notkdt counsel's argument “clearly [was] not
challenging the specific sentence imposed by thedoiart but, instead, challenging that he was
sentenced on both convictions rather than them being tr@state.” [Doc. 20 p. 7 (citingeadus
2012 WL 4055343, at *5)]. Petitioner argues thattoisment by the TCCA “highlights the error
that appellate counsel had made” by denyingiBeér a “typical sentenng review” [Doc. 20 p.

7].

In his response in opposition, Respondent ¢tideke TCCA opinion, stating that “the trial
court was fully justified in sentencing [Petitier] to consecutive terms based solely on his
extensive record of criminal activity . . . reglasb of the circumstances of his current crimes”
[Doc. 15 p. 14]. Counselgéfied on appeal that he told Retnher that he was facing a thirty-year
sentence if a jury convicted him at trigdeadus2014 WL 1494086, at *5. dlinsel also testified
that Petitioner did not have a work histohgd multiple prior convictions, and was a career
offender and that he did not raisonsecutive sentencing onetit appeal because the argument
would have been frivolousld. Petitioner’s historyncludes forty prior felony and misdemeanor
convictions, numerous probatiorvoeations, and regular drug usagince he was nineteen years
old. Id. Respondent asserts that “given [P]etitionerdksputably extensive criminal record,” the
TCCA was not unreasonable in determining tlmainsel was not ineffective on direct appeal in
failing to argue that Petitioner’'s sentence wasesgive due to impropepnsecutive sentencing

[Doc. 15 p. 14]. Under Tenn. Code. Ann. 8§ 40-35-b)®&), “The court mg order sentences to
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run consecutively if the court finds by a preponderance of the evidence that: . . . (2) The defendant
is an offender whose record of criminal activgyextensive.” Petitiomedoes not argue that his
prior criminal record is not extensiv®keadus2014 WL 1494086, at *5.

After review of the recal, this Court concludes thahe post-conviction court’s
determination that Petitioner did not receive itheffective assistance aounsel for counsel's
failure argue excessive sentencing on direceaps not unreasonable, and Petitioner has not
presented any evidence to support a finding otherwise. Petitioner is unable to satisfy the first prong
of the Stricklandtest because he is unalbitedemonstrate that coun'seperformance on appeal
was deficient for failing to make a clearly futded frivolous argument. Thus, Petitioner is not
entitled to relief on this claim oheffective assistance of counsel.
V. CONCLUSION

For the above mentioned reasons, the Condsfithat Petitioner’s claims do not warrant
the issuance of a writ of habeas corpus. ThereR@gtjoner’s petition foa writ of habeas corpus
will be DENIED.
VI. CERTIFICATE OF APPEALABILITY

The Court must also consider whether wues a Certificate of ppealability (“COA”),
should Petitioner file a notice @ppeal. Under 28 U.S.C. § 228B@nd (c), a petitioner may
appeal a final order in a habeas proceeding ibrdgued on COA, and a COA may only be issued
where a petitioner has made a substantial showing of the denial of a constitutionabee?s.
U.S.C. 8 253(c)(2). Where a claim has been dismissed on the merits, a substantial showing is
made if reasonable jurists couldnclude the issues raised areqase to deserve further review.
See Miller-El v. Cockrell537 U.S. 322, 327, 336 (20038lack v. McDaniel529 U.S. 473, 484

(2000). When a claim has beeémsmissed on procedural grounds substantial showing is
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demonstrated when it is shown that reasonablstpniould debate whether a valid claim has been
stated and whether the counpcedural ruling is correcBlack 529 U.S. at 484.

After reviewing each of Petitioner’s claims, t@eurt finds that reasonable jurists would
not conclude that Petitioner'satins are adequate to deservelfar review. As such, because
Petitioner has failed to make a substantial shgwf the denil of a constitutional right, a COA
will not issue.

AN APPROPRIATE JUDGMENT ORDER WILL FOLLOW.

ENTER.

/s/ Harry S. Mattice, Jr.
HARRY S. MATTICE, JR.
UNITED STATESDISTRICT JUDGE
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