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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
at WINCHESTER

ANTHONY ALLEN,
Plaintiff,

V. No.: 4:15-CV-44-HSM-CHS

MURRAY BLACKWELDER, CHRIS

THORTON, DAVID FORD and BRENDA
BURNS,

N N N N N N N N N N N

Defendants.

MEMORANDUM and ORDER

Anthony Allen, a state prisoner who isnfimed in the Linoln County jail, in
Fayetteville, Tennessee, filed a pro se cights complaint for injurtove relief under 42 U.S.C.
§ 1983, which the Court screened and found to bdfiagmt as pled [Doc. 3]. In the screening
order, the Court allowed Plaintiff twenty ydato submit an amended complaint providing
specific facts to support the Eighth Amendmelaim alleged in the original complainid]].
Plaintiff filed the amended complaint [Doc. 4], aihds now before the Court for review to that
amended complaint which must be reviewedoier to determine whether Plaintiff has
corrected the deficiencies makin the screening order.

l. PLAINTIFF'S ALLEGATIONS

In the amended complaint, Plaintiff alleges that, on March 21, 2015, he sustained a
fracture to his right foot. Plafiff was sent to the emergenoyom the next day, where X-rays
were taken of his footA few days later, he was provided arthopedic boot to abilize his foot

and referred to Dr. Eric&ildin, a podiatrist physician and surgeon, for examination.
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Ten days after his injury, on March 31, 2015, Riffihad his first visit with Dr. Bouldin.
Dr. Bouldin examined Plaintiff's foot, took mod&-rays, reviewed the X-rays, and diagnosed a
“Jones fracture” of the fifth metatarsus of PIditgiright foot. Dr. Boutlin advised Plaintiff to
continue wearing the boot, toldm to return to the doctor’s officer every three weeks for three
months for monitoring of his injury and for additional X-rays of his foot, and placed Plaintiff
under a non-weight bearing stipulation. On the $asth visit, Dr. Bouldin reviewed Plaintiff's
X-rays, advised him that the bone had not cotepteclosed in on it®wn, and explained that
Plaintiff had two options to close the gap: @)pck therapy, a procedure to help stimulate bone
growth, which would allow the bone to fill in opletely, or (2) surgery to place a pin in the
bone.

Plaintiff reported to Defendants Nurse BdanBurns and Assistant Jail Administrator
David Ford the two options to fix the bone in test, but was told that the jail would not pay for
either option. Plaintiff’'s four grievances colajming about the matter received no responses,
though the grievances did prompt a meeting \Ridiendant Ford in th&dministrator’s office,
where Plaintiff was advised th#te mayor would not like to pathe costs of either option.
Defendant Ford stated that he would take the following stepstry(fo resolve the situation by
talking to Chief Administrator Chris Thorntoii2) try to arrange a transfer to a Tennessee
Department of Correction (“TDOT facility where the medicaproblems could be remedied,
and (3) talk to Defendant Sheriff Murray Blackdet about effecting Plaintiff's transfer to a
TDOC prison, based on a medical necessity for treatment for his foot.

Plaintiff and his family have made numerous, but unsuccessful, attempts to obtain
answers as to the how Defendants intend tolvesBlaintiff's medicalproblem, but to date

Plaintiff has not afforded the treatment or transfd to a TDOC prisonPlaintiff asks the Court



either to require Defendants to arrange for hirhaee surgery on his foot ¢@ transfer him to a
facility where that surgery can be performed.
I. LAW AND ANALYSIS

“[Dleliberate indifference to the serious medical needs of prisoners constitutes the
‘unnecessary and wanton infliction of paimyhich violates the Eighth AmendmenEstelle v.
Gamble, 429 U.S. 97, 104 (1976). #erious medical need is one “that has been diagnosed by a
physician as mandating treatment or one thabi®bvious that even a layperson would easily
recognize the necessity fardoctor’s attention.”Blackmore v. Kalamazoo Cnfy890 F.3d 890,
897 (6th Cir. 2004). A sufficiently culpable mehstate — one of deliberate indifference—may
be evinced by showing that a dedlant official knows of, but disregds, an excessive risk to an
inmate’s heath.Farmerv. Brennan 511 U.S. 825, 837 (1994). That is, the defendant “must
both be aware of facts from which the inferencald be drawn that a substantial risk of serious
harm exists, and he must also draw the inferencé&d! Prison officials may be found
deliberately indifferent “in itentionally denying or delayg access to medical care or
intentionally interfering with th treatment once prescribedstelle 429 U.S. at 104-05.

Courts have found that, as a matter of lawhroken foot constites a serious injury.
Herrington v. HodgeNo. 2:12-CV-01648-AC, 2016 WL 43526, at *7 (D. Or. Aug. 12, 2016)
(finding that a broken metatarsusarprisoner’s right foot demonsteat a serious medical need).
Plaintiff's allegation that he was diagnosed with a broken metatarsus tiighi foot constitutes
a serious medical need and, therefeatisfies the first component of &stelleclaim.

The question becomes therefore whetherhas stated enough facts to show that

Defendants were deliberftendifferent to thaserious medical need.



Plaintiff contends that heinformed Defendants Nurs&8urns and Assistant Jail
Administrator Ford about the options for skaberapy or surgery presented to him by Dr.
Bouldin and that he was toldahthe jail would not pay for #ier option. Plaintiff does not
allege that gave that same information tddbdants Sheriff Murray Blaekelder or Chief Jalil
Administrator Chris Thorton. Rintiff maintains only that Defelant Ford told him that he
would speak Defendant Thorton about shdc&atment and surgery and to Defendant
Blackwelder regarding Plaintif’ possible transfer to a stgirison for medical reasons.

The allegations against Defendants Thortod &tackwelder are insufficient to show
deliberate indifference, a$ has been defined ifFarmer. See Blackmore30 F.3d at 896
(knowledge of the asserted sericeeds or of circumstances clgandicating the existence of
such needs, is essential torading of deliberate indifference.”Thaddeus-X v. Blatted 75 F.3d
378, 402 (6th Cir. 1999) (finding that the inquifyr deliberate indifference is “[w]as this
individual prison official aware of the risk toghnmate’s health and deliberately indifferent to
it?” citing Farmer, 511 U.S. at 837). Plaintiff cannehow, by means of Defendant Ford’s
alleged stated intent to discuss Plaintiffs medical situation Ri#iendants Thorton and
Blackwelder, that Defendant Ford in fact apprised these Defendants of Plaintiff's need for further
treatment, so that Defendants Thorton andcBlvelder actually were made aware of facts
revealing Plaintiff's asserted need for eitheo@htherapy or surgery. Nor can Plaintiff show
that Defendants Thorton and Blackwelder adyudrew the inferencehat Plaintiff faced a
substantial risk of harm unless he was praodidme or the other medical treatment or was
transferred to another féity for medical reasons.

Furthermore, to the extent that Plaintiéfe&s to hold these two Defendants liable for his

claimed medical mistreatment based on theiraethpe roles as supervisory officials over the



jail, a theory of supervisory lialy is unacceptable in a § 1983 caseeAshcroft v. Igbal556
U.S. 662, 676 (2009) (“[O]ur precedents establishthat Government officials may not be held
liable for the unconstitutional conduct of thesubordinates under a theory of respondeat
superior.”);Monell v. New York City Dept. of Soc. Serd86 U.S. 658, 691 (1978 (finding that
liability under § 1983 may not be imposed simbicause a defendant “employs a tortfeasor”).
The law is settled that § 1983 liability must based on more than respondeat superior, or a
defendant’s right to control employee$aylor v. Mich. Dep’t of Corr.69 F.3d 76, 80-81 (6th
Cir. 1995). At a minimum, “a gintiff must plead that eacGovernment-official defendant,
through the official’'s own individual actions, )@iolated the Constitution” because “[a]bsent
vicarious liability, each Governme official, his orher title notwithstandaig, is only liable for
his or her own misconduct.”lgbal, 556 U.S. at 676-77. Plaifftican still hold these two
Defendants liable so long as he can demomsttat they authorizi approved, or knowingly
acquiesced in any allegedaomgdoing of a subordinatd.each v. Shelby Cnty. Sheri®91 F.2d
1241, 1244 (6th Cir. 1989). An “affirmative linkfnhust exist between the subordinate’s
misconduct and the supervising officers’ autbation or approval of the claimed wrongdoing.
Rizzo v. Goode423 U.S. 362, 371 (1976). Aside fronethpeculated conversation involving
Plaintiff's broken foot between Defendant rBoand Defendants Thorton and Blackwelder,
Plaintiff has not alleged the ei@mce of any true linkage between the latter two Defendants and
the denial of further medical treatment for his broken foot.

Accordingly, the Court finds that Plaintiff fdailed to state a claim against Defendants
Thorton and Blackwelder. These two Defendanta&MISSED as parties in this case.

The denial of medically necessary surganplicates the Eighth Amendment, whereas

the denial of elective surgerypically does not show deliberatadifference to serious medical



needs. Webb v. Driver 313 F. App’x 591, 593 and n. (4th C#008). What is unclear from
Plaintiff's allegations is whetleDr. Bouldin actually ordered shiod¢reatment or, alternatively,
surgery on Plaintiff's right foot or whether heerely recommended these two options as elective
treatment to assist in the complete mendofgPlaintiff's broken matarsus. While the
allegations as to whether the treatments vpeescribed or elective are somewhat opaque, the
Court finds that, at the pleading stage of liigation, Plaintiff has nudged his medical claims
against Defendants Nurse Burns and Ford “across the line from conceivable to plaBsible,”
Atlantic Corp. v. Twomb|y5650 U.S. 554, 570 (2007), and that thereby, has stated an arguable
Eighth Amendment claim against them.
[I. CONCLUSION

Plaintiff's colorable Eighth Amendment medical claims will be allowed to proceed
against Defendants Burns and Fos&tcordingly, the Clerk iDIRECTED to send Plaintiff two
service packets, each of whiconsists of a blank summoaad USM 285 form. Plaintiff is
ORDERED to complete the service packets and rethem to the Clerk’s Office within twenty-
one (21) days of the date of this Order. Adtttime, the summonses will be signed and sealed by
the Clerk and forwarded to the U.S. Marskal service on Defendants. Fed. R. Civ. P. 4.
Plaintiff is forewarned that failure to retumhe completed service packets within the time
required will jeopardize his psecution of this action.

Also, Plaintiff SHALL promptly notify the Court of anaddress changes, and he is

ADVISED that his failure so tdo, within fourteen (14) d& of any such changseeE.D. Tenn.

L.R. 83.13, will result in the dismissal of this lavitsfor failure to prosecute under Rule 41(b) of

the Federal Rules of Civil Procedure.



SO ORDERED.

/s/ Harry S. Mattice, Jr.

HARRY S. MATTICE, JR.
WNITED STATES DISTRICT JUDGE



