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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT WINCHESTER

ARTHEA KILCREASE, )
on behalf of M.L.D.B., )
Plaintiff, ))
V. )) No. 4:16-cv-85-SKL
COMMISSIONER OF SOCIAL SECURITY,) )
Defendant g

MEMORANDUM AND ORDER

Plaintiff Arthea Kilcrease (“Rlintiff”) brought this action pursant to 42 U.S.C. 88 405(g)
and 1383(c) seeking judicial revienf the final decision of th€ommissioner of Social Security
(“Commissioner” or “Defendant”) denying her mineon supplemental security income (“SSI”).
Each party has moved for judgment [Docs. 22 &&4] filed supporting briefs [Docs. 23 & 25].
This matter is now ripe. Forghreasons stated below, (1) Rtdf’'s motion for summary judgment
[Doc. 22] will beDENIED;; (2) the Commissioner’'s motion feummary judgment [Doc. 24] will
be GRANTED; and the decision of the Commissioner willAlfFIRMED .

l. ADMINISTRATIVE PROCEEDINGS

Plaintiff, acting on behalf of her minor s@fClaimant”), filed anapplication for SSI on
December 6, 2012 [Doc. 14 (“Tr.”) at Page ID # 184-200], alleging Claimant’s disability began
March 22, 2012 (Tr. 12, 126). d#htiff’'s claim was denied iniélly and upon reconsideration at
the agency level. After a hearing was heldydst 3, 2015, the administrative law judge (“ALJ")
found on December 18, 2015, that Claimant was notruadisability as defined in the Social
Security Act (Tr. 12-26). The Appeals Councihd® Plaintiff's request for review, making the

ALJ’s decision the final decision of the Commissiofier 1-5). Plaintiff timely filed the instant
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action [Doc. 1].
Il. FACTUAL BACKGROUND

A. Medical Records

Claimant was born in 2006, making him aldhunder age 18 (Tr. 126). In a Child
Disability Report, Plaintiff heged Claimant was disabled diue a developmental disorder,
possibly autism (Tr. 149). Praiff [Doc. 23 at PageD # 477-86] and the ALJ (Tr. 15-19) set
forth a detailed, factual summary of Claimantedical record, schookcord, and the hearing
testimony. Defendant generally adopts the fastset forth by the ALJ [Doc. 25 at Page ID #
503], but includes extensive citationtte record throughout her argumadt pt Page ID # 505-
15].

B. Hearing Testimony

A video teleconferenceelaring occurred on August 3015, at which Claimant and
Plaintiff testified (Tr. 30-64). The Court has daily reviewed the transipt of the testimony.
[I. ELIGIBILITY AND TH E ALJ'S FINDINGS

A Eligibility

A child will be considered disabled if hesha “medically determinable physical or mental
impairment, which results in marked andvese functional limitabns.” 42 U.S.C. §
1382c(a)(3)(C). To determine whether a chilthgpairments result in marked and severe
limitations, Social Security Administration (“SSAf¢gulations prescribe a three-part evaluation:

() A child will be found “notdisabled” if he engages substantial gainful activity.

(2) A child will be found “not disabled” ishe does not have a severe impairment or
combination of impairments.

(3) A child will be found “disabled” if she has an impairment or combination of
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impairments that meets, medically equals functionally equals an impairment
listed in 20 C.F.R. Part 404, Subpart P, Appendix 1.

20 C.F.R. § 416.924(a)-(d).

To determine whether a child’s impairments functionally equal a listing, the SSA assesses
the functional limitations caused by the child’s arments. 20 C.F.R. § 416.926a(a). To do so,
the SSA considers how a child functions in six domains:

(2) Acquiring and using information;

(2) Attending and completing tasks;

3) Interacting and tating with others;

(4) Moving about and manipulating objects;

(5) Caring for yourself; and,

(6) Health and physical well-being.

20 C.F.R. 8§ 416.926a(b)(1). If a child’s impaimte result in “marked” limitations in two
domains, or an “extreme” limitation in one domaire impairment functionally equals the listings,
and the child is considered disabled. 2B.B. § 416.926a(d). The SSA will find a “marked”
limitation in a domain when a child’s impairmentatérferes seriously” with the child’s ability to
“independently initiate, siain, or complete activities.’20 C.F.R. 8§ 416.926a(e)(2). It is the
equivalent of the functioning the SSA expectsfitol on standardized testjrwith scores that are
at least two, but less than threergtard deviations below the meand. Extreme limitations
interfere “very seriously” with the child’s ability to “independently initiagastain, or complete
activities.” 20 C.F.R. 8§ 416.926a(e)(3). It i® thquivalent of the functioning the SSA expects
“to find on standardized testing wiltores that are at leastdbrstandard deviations below the

mean.” Id.



B. The ALJ’s Findings

The ALJ found Claimant was a preschooler andhate his applicatiowas filed and was
a school-age child at the time the ALJ issuesl decision; that Clainmt had not engaged in
substantial gainful activity since Decemifgr2012, the date the application was fijeahd that
Claimant suffered from the following seee impairments: borderline intellectual
functioning/developmental delayBIF"), and an anxiety-relatedisorder/post-traumatic stress
disorder (“PTSD”) (Tr. 15). Next, the ALJ fouridat Claimant’s impairments did not meet or
medically equal the severity ah impairment listed in 20 C.F.Rart 404, Subpart P, Appendix 1
(Tr. 15). The ALJ further found that Claimant’s iaapments did not functionally equal the listings
because Claimant did not have an impairmegbanbination of impairments that resulted in two
marked limitations or one extreme limitation in tpplicable domains otihictioning (Tr. 16-26).
More specifically, the ALJ found that Claimantshraarked limitation in the domain of interacting
and relating with others, but “less than nedk limitation in the remaining five domains.
Therefore, the ALJ found Claimant was not disabled under section 1614(a)(3)(C) of the Social
Security Act (Tr. 26).
V. ANALYSIS

Plaintiff asserts this matter should Wemanded under sentence four for further
administrative proceedings, including@novdiearing and decision, for several reasons: (1) “The
ALJ’s functional equivalence finding was tpeoduct of legal error and was not supported by

substantial evidence,” (2) “Th&LJ’s listing analysis was noupported by substantial evidence

1 SSI applicants are not entitled to benefitsil “the month following the month” that the
application is filed, regardless of the datetkéged disability onset. 20 C.F.R. § 416.335.
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and was the product of legal error in that itda consider whether Claimant met or equaled
Listing 112.05,” and (3) “The ALJ’s adverseedibility determination was not supported by
substantial evidence.” [Doc. 23 at Page ID # 474].

A. Standard of Review

The Social Security Act authorizes “twgpes of remand: (1) a post judgment remand in
conjunction with a decision affirimg, modifying, or reversing decision of the [Commissioner]
(a sentence-four remand); af®) a pre-judgment remand for consideration of new and material
evidence that for good cause was not previoustggmted to the [Commissioner] (a sentence-six
remand).” Faucher v. Sec’y of Health and Human Seri/8.F.3d 171, 174 (6th Cir. 1994) (Citing
42 U.S.C. § 405(g)). Under a sentence-four reinghe Court has the duatrity to “enter, upon
the pleadings and transcript of the record, a judgment affirming, denying, or reversing the decision
of the [Commissioner], with arvithout remanding the cause for a hearing.” 42 U.S.C. § 405(g).
Where there is insufficient support for the ALJisdings, “the appropriatemedy is reversal and
a sentence-four remand féurther consideration.”Morgan v. AstrugeNo. 10-207, 2011 WL
2292305, at *8 (E.D. Ky. June 8, 2011) (citirgucher 17 F.3d at 174).

A court must affirm the Commissioner'saigon unless it restsn an incorrect legal
standard or is unsupported by substrevidence. 42 U.S.C. 8§ 405(¢jcClanahan v. Comm’r
of Soc. Seg474 F.3d 830, 833 (6th Cir. 2006) (internal citations omitted). Substantial evidence
is “such relevant evidence assmsonable mind might accept as@uhte to support a conclusion.”
McClanahan 474 F.3d at 833 (internal citations omittedjurthermore, the evidence must be
“substantial” in light ofthe record as a whole, “tak[ing] iné@count whatever in the record fairly

detracts from its weight.Garner v. Heckler745 F.2d 383, 388 (6th Cit984) (internhcitations



omitted). If there is substantial evidencestgport the Commissioner’s findings, they should be
affirmed, even if the court might have decided facts differently, or if substantial evidence would
also have supported other findingSmith v. Chater99 F.3d 780, 782 (6th Cir. 19963pss V.
Richardson 440 F.2d 690, 691 (6th Cir. 1971). The t¢auay not re-weigh evidence, resolve
conflicts in evidence, or dei# questions of credibilityGarner, 745 F.2d at 387. The substantial
evidence standard allows considerable latitude to administrative decision makers because it
presupposes “there is a ‘zonecbibice’ within which the Commissner can act, whout the fear

of court interference McClanahan 474 F.3d at 833 (quotiri§uxton v. Halter246 F.3d 762, 772

(6th Cir. 2001)).

The court may consider any evidence in #eord, regardless of wther it has been cited
by the ALJ. Heston v. Comm’r of Soc. Sg245 F.3d 528, 535 (6th Cir. 2001). The court may
not, however, consider any evidence that washebdbore the ALJ for purposes of substantial
evidence review.Foster v. Haltey 279 F.3d 348, 357 (6th Cir. 2001yurthermore, the court is
under no obligation to scour the record &rors not identiéd by the claimantdowington v.
Astrue No. 2:08-CV-189, 2009 WL 2579620, at *6.[E Tenn. Aug. 18, 2009) (stating that
assignments of error not made by claimant wa®ed), and argumenitst raised and supported
in more than a perfunctory manner may be deemed waiVedds v. Comm’r of Soc. Selo.
1:08-CV-651, 2009 WL 3153153, at *7 (W.Mlich. Sept. 29, 2009) (citingicPherson v. Kelsey
125 F.3d 989, 995-96 (6th Cir. 1997)) (noting thanhausory claims of error without further
argument or authority may be considered waived).

B. The ALJ’s Listing Analysis

Plaintiff argues the ALJ erred in failing toespfically explain why Claimant did not meet



the requirements for Listing 112.05, intellectual disahiparticularly sections (D) and (E). True,
the ALJ did not provide any specific analysis Step Three concerning whether Claimant’s
conditions met or medically equdla Listing; instead, he wroteahPlaintiff “does not have an
impairment or combination of impairments thatets or medically equals the severity of one of
the listed impairments in 20FR Part 404, Subpart P, Appendix 1 (20 CFR 416.924, 416.925 and
416.926),” and then provided an in-depth expteon of why Claimant’s impairments did not
functionally equalk listing (Tr. 15). Plaintiff is also ceect that the Sixth Circuit has held that
such a limited step three analysis can be insufficient and require reBem&eynolds v. Comm’r
424 F. App’x 411, 416 (6th Cir. 2011) (citationsitied) (“In short, the ALJ needed to actually
evaluate the evidence, comparmiSection 1.00 of the Listingnd give an explained conclusion,
in order to facilitate maningful judicial review. Without itf is impossible tsay that the ALJ’'s
decision at Step Three was supported by substawidence.”) And, had the ALJ’s decision not
contained any further analyss$ucidating the reasons why feund Claimant did not meet the
requirements of Listing 112.05, remand would likbly appropriate. Hower, as explained
below, that is simply not the case here.

At the time of the ALJ’s decision, Listin12.05(D) and (E) both reqed “significantly
subaverage general intellectual functioning” witleficits in adaptive dnctioning,” and a “valid

verbal, performance or full scale 1Q of 60 through 7Z0Section D also gired a “physical or

2 The regulation has been updasEnce this case begafee8l Fed. Reg. 66,138-01, 2016 WL
5341732, at *66149-50 (Sept. 26, 2016). Intellectual disability is now referred to as “intellectual
disorder.” The revisions were niot effect at the time Plaintifipplied for DIB or when the ALJ
rendered his decision. Regardless, the new aéigok still require tht a claimant have
significantly subaveragéntellectual functioning and significant deficits in current adaptive
functioning. Id. at *661609.
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other mental impairment imposing an additiorrad aignificant limitation ofunction,” and section
E also required a marked impairment in age-appate social functiongy a marked impairment
in age-appropriate personal failening, or marked difficulties inmaintaining concentration,
persistence or pace.

Claimant has a full scale 1Q of 70, as foundhsy consultative examin€fr. 184). Further,
the ALJ found that Claimant had a marked limdatin interacting and retiag with others, which
tends to support a finding of disability undestimg 112.05(D) or (E). However, as stated, under
either (D) or (E), Claimant must also havsignificantly subaverge general intellectual
functioning.” Here, rather thafisignificantly subaverage,the ALJ found that Claimant
functioned in the borderline ranger(15). Plaintiff argues that &imant’s full-scale I1Q score of
70, “combined with regularly approved IERnd educational records codifying his special
education and educational aoomodations demonstrate Claimantsignificantly subaverage
general intellectual functioning’ under Listiridl2.05.” [Doc. 23 at Page ID # 496 (citations
omitted)].

The United States Court of Appeals for t8exth Circuit has specifically found that
functioning in the borderline range is not sufici to meet the requimeent of significantly
subaverage general intellectual functioning found in Listing 112 B&rnett ex rel. D.B. v.
Comm’r or Soc. Sec573 F. App’x 461, 463 (6tkir. 2014). In that cse, Barnett argued that
D.B. met the requirements for Listing 112.05(D) gty in reliance on D.B.’s diagnosis of BIF
and D.B.’s IQ scores. The Sixth Qutrejected the argument, reasoning:

The key problem with Barne#i’argument is that D.B.’s
general intellectual functioning isot “significantly subaverage.”

3 An IEP is an Individual Education Program (Tr. 197).
8



No “evaluating mental healthprofessional” or *“school
psychologist[]” has ever diagnos&lB. with mental retardation.
Every psychological expert, to tlentrary, concluded that he fell
within the “borderline”(and not “significanyf subaverage”) range.

Barnett offers three rejoders to this conclusiorfirst, she
points out that D.B.’s verbal amrceptual 1Q sares of 65 and 92,
respectively, place him in the firand thirtieth pesentiles of his
peers. These low scores, she claims, satisfy 112.05(D)’s first
requirement [of significant subaveeintellectual functioning] as a
matter of law. But this interpretation collapses the Listing’s first
requirement (significantly d$average general intellectual
functioning) into its third (an IQscore between 60 and 70). It
therefore runs afoul of the interpire canon that requires us to try
to give meaning to every word a statute or regulation.

This argument also contradicts our precedents, published
and unpublished alike.  ConsiddElam ex rel. Golay v.
Commissioner of Social Securit§48 F.3d 124 (6th Cir. 2003), a
nearly identical case. The child’s 1Q scoresElam were low
enough to support a finding of mahtetardation, but evaluating
experts concluded that she demtosted borderline intellectual
functioning. Id. at 126-27. Highlighting # experts’ opinions, we
affrmed the denial of benefits because it was supported by
substantial evidencdd. at 127.

To be clear, an ALJ may consult IQ scores in evaluating
intellectual functioning. But equating a low 1Q score with
“significantly subaverage” intadctual functioning overstates the
relevance of the score. . . .

SecondBarnett makes the more modest point that D.B.’s 1Q
scores are low enough to jugtifa finding of “significantly
subaverage generally intellectdahctioning.” But this argument
enters the forbidden field of re-weighing the evidence. We must
“accept theagency’sfactual finding[]” when it is supported by
substantial evidence, even when substantial evidence could justify a
different result.Arkansas v. Oklahom&03 U.S. 91, 113, 112 S.Ct.
1046, 117 L. Ed. 2d 239 (1992). The ALJ’s decision fell within the
zone of substantial evidence.

Third, Barnett faults the ALJ for thinking that a diagnosis of
mental retardation is the only waysatisfy 112.05(D)’s first prong.
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Yet the ALJ did no such thingHe surveyed the record and found

that every expert had describBdB.’s intellectual functioning as

“borderline,” not “signficantly subaverage.”
Id. at 463-64 (emphasis and most alterations inimalgsome internal citeons omitted). Here,
similarly, no medical professiohhas ever diagnosed Plaintiffith any more serious mental
impairment than BIF.

Plaintiff correctly points out that the ALJ doest actually discuss or assign weight to the
medical opinions of the consultative examined @he State agency cotisunts in his decision.
The Court finds this is harmless error, hoe\because the medical opinions do not support a
finding of disability, nor do thegupport a finding of any greater impairment than that found by
the ALJ. See Rabbers v. Comm’r of Soc. S882 F.3d 647, 654 (6th Cir. 2009) (“[I]f an agency
has failed to adhere to its own procedunesg, will not remand forfurther administrative
proceedings unless the claimant has been prejuditéte merits or depriveaf substantial rights
because of the agency’s procedural lapsesértial quotation marks and citation omitted)). The
State agency consultants found that ClaimantBi&d with less than méied limitations in all
functional domains (Tr. 69-71, 81-83). Plaintiff seems to argue both that these opinions should
have been discussed by tWdJ and that the Court shallnot consider any post hoc
rationalizations about the opinions because the aggecy consultants did not have the benefit of
the full medical records from Centerstone, a batravhealthcare center where Claimant received
a significant amount of his treatment [Doc. 23age ID # 491-92 n.2]. Nevertheless, upon the
ALJ’s own review of Claimant’s Centerstonecord, the ALJ found Claimant was more limited

than the State agency consultants, and ever hmited than found by the one-time consultative

examiner, E-Ling Cheah, Psy.D., H.S.P., as thd falund that Claimant was markedly impaired
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in the domain of interacting and retay with others (Tr. 22-23).

Moreover, the ALJ did discuss the opinion@f. Cheah (Tr. 17, 19 & 23). Dr. Cheah
specifically found that Claimant’s “general cognéiability is within the Borderline range of
intellectual functioning,” diagnosing him with an IQ of 70 (Tr. 18®y. Cheah further found that
Claimant had no more than moderate impairteein his memory, Bi ability to sustain
concentration, his ability to adagat change, and in social relatifitr. 187). The IQ score of 70
does noper sequalify Claimant for Listing 112.05(D) ¢E), particularly considering Dr. Cheah
specifically found that Claimant had only BIF (ratithan a more serious impairment), with no
more than moderate functional limitations. Rie) discussed Dr. Cheah’s findings and diagnoses
in detail (Tr. 17, 19, 23), evenhe did not explicithassign them any parti@arweight. The ALJ’s
decision makes clear that he implicitly crediizd Cheah’s opinion in pg by finding Claimant
had BIF, and in finding that or&f Claimant’s most serious issuess his inability to socially
relate to other peopfe Significantly, no medical professionaleadiagnosed Plaintiff with a more
serious mental impairment than BIF, and Clairisl@ score of 70 alone is insufficient to support
a finding of significantly subaverage generateilectual functioning as required for Listing
112.05.

Plaintiff also argues that Claimant’s fndarly approved IEP and educational records
codifying his special educatmn and educational accommodat demonstrate Claimant’s

‘significantly subaverage general intellectual fumaing.™ [Doc. 23 at Page ID # 496]. However,

4 The Court notes that the ALXiorrectly stated thddr. Cheah found Claimastfull scale 1Q to
be 58 (Tr. 17). The sum of Claimant’s scatedres was 58, and Dr. Clhezalculated Claimant’s
composite score to be 70. The Court finds no hadrerror with this mistake by the ALJ, as the
ALJ otherwise correctly detailed D€heah’s diagnosis and findings.
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the fact that Claimant was in special edigratdoes not equate with finding that he has
significantly subaverage gem intellectual functioning. See Barne(t573 F. App’x at 463
(claimant enrolled in special education but dat qualify for Listing 112.05). And, the content
of the IEPs themselves show Claimant progressed in school, with his most recent IEP from
September 2015 noting that his resource teaclaedhhat he had “grown and blossomed,” his
reading “has progressed greatly and he is much motiwated to work hard achool.” (Tr. 369).
His speech teacher recommended that he be listhifrom language services, noting that he “is
able to express his wants ahd communication needs can be met in the general education
setting,” and his occupational therapist dlsond that he no longer qualified for occupational
therapy services because he had “progressenhandll goals.” (Tr. 369). The ALJ discussed and
clearly considered the September 2015 IEP snddcision (Tr. 19, 23). An earlier IEP from
September 2013 noted improvement (Tr. 378y aven in 2011, his teachers found that his
“overall cognitive ability fell within normal limits.[Tr. 374). The ALJ explicitly discussed the
2013 IEP, and the ALJ further found that “treatswurces, teachers and the claimant's mother
have all admitted the claimant’s abilities improve wheris on prescribed digation.” (Tr. 19).
The ALJ did not commit harmful error in faiirto specifically ex@in why Claimant did
not meet all the requirementslasting 112.05. It is clear from th&LJ’s decisionthat he found
Claimant had BIF, not a more serious mentapairment that would support a finding of
significantly subaverage general intellectual functioning, #mat finding is supported by
substantial evidence in the recor@ihe fact that the ALJ included this analysis in his discussion
of functional equivalere rather than earlier in the dsion is also not harmful erroi-orrest v.

Comm’r of Soc. Sec591 F. App’x 359, 366 (6th Cir. 2014itation omitted) (finding no error
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where “the ALJ made sufficienaétual findings elsewhere in hisasion to support his conclusion
at step three”)see also Bledsoe v. Barnhat65 F. App’x 408, 411 (6th Cir. 2006) (In affirming
the ALJ’s decision, the court noted that the ALds'dribed evidence pertaining to all impairments,
both severe and non-severe, for five pages earlieis opinion and made factual findings,” and
affirmed “even though [the ALJ] did not spell out every fact a second time under the step three
analysis.”);Kado v. Colvin No. 1:15-cv-02044-DAP, 2016 WL 606, 7at *8 (N.D. Ohio Oct.
17, 2016) (citingBledsoe 165 F. App’x at 411; other citations omitted) (“If at Step Three the ALJ
does not provide meaningful analysis in conalgdivhether the claimant’s impairment ‘meets or
equals’ any of the listings in the Listing of Imaents, the Court may look at the ALJ’s decision
in its entirety to see if the ALJ made sufficiéattual findings to suppokhtis conclusion.”).

Accordingly, the Court finds Plaintiff’'s arguent on this issue is without merit, and her
motion will be denied in this regard.

C. The ALJ’'s Functional Equivalence Determination

Plaintiff also argues the ALg’functional equivalence detemation “was the product of
legal error and was not supporteddmpstantial evidence.” [Doc. 28 Page ID # 487]. Because
the ALJ found Claimant had a marked limitationtire domain of interacting and relating with
others (Tr. 23), a finding of a marked limitation in any of the other remaining five domains would
result in a favorable determination for ClaimaRtaintiff argues the ALZeversibly erred because
Claimant exhibited marked impairments in first domain of acquiring and using information
and the second domain of attending and completing tasks.” [Doc. 23 at Page ID # 490]. Regarding
these two domains, the ALJ wrote:

The claimant has less than marked limitation in acquiring and using
information. In an agency gsonnaire completed January 2013,
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the claimant’'s motion indicateder son had difficulty delivering
simple messages such as telephmessages and he was unable to
recite his numbers or define common words; however, she noted the
claimant used complete sentenecegst of the time, took part in
conversations with other chilkein and told about things and
activities that happened in the past (Ex. 3E). As noted above, the
claimant received speech and language therapy which appeared to
immediately make a difference Inis language. The psychological
consultant indicated the ciaant recalled and understood
instructions in Januarg013, and that he woell at an appropriate
pace and persisted on tasks without encouragement (Ex. 1F). The
claimant was also involved in d&P for reading inclusion, math
inclusion and reading lab and teachindicated much improvement
(Ex. 9F).

(Tr. 20).

The claimant has less than marked limitation in attending and
completing tasks. The claimantiaother reported her son had
difficulty paying attention in Jauary 2013, for even 15 minutes to
the television, music, readingoaid and playing games (Ex. 3E).
Teachers noted the claimant wadlgaBstracted but improved with

use of a token reward system (Ex. 9F). Records from Centerstone
show the claimant has had difficulbging easily disacted and had

to be redirected at times to facon the task at hand. However,
sources noted the claimant earned computer time for listening,
participating and being able to usalf-control (Ex. 8F). In fact, the
claimant’s mother stated her son had been able to focus and
concentrate without difficulty i\pril and May of 2015 (Ex. 8F).
Therefore, although the claimamtay experience some difficulty
focusing, the record shows muahprovement with medication and
award system.

(Tr. 21-22).

Plaintiff first argues the ALJreed by not explicitly including discussion of the weight he
assigned to the opinion evidence. However, asidgsmd above, it is clear the ALJ considered and
partially credited the opinion of D€heah, the consultative examinénd, in any event, neither
Dr. Cheah'’s opinion nor the opinion of the stad@sultative examiners supports a finding of any

greater limitation than BIF. Wh regard to attendg and completing taskBr. Cheah found that
14



while Claimant showed evidence of a moderate impamt in his ability to sustain concentration,
his “attention and concentration appeared apmtgpthroughout the evaluation,” and he “worked
at an appropriate pace and persisted skstavithout encouragement.” (Tr. 186).

Plaintiff emphasizes that DEheah diagnosed an IQ scorer6ffor Claimant. She points
out that the regulations providbat a “marked limitation” irchildren under eighteen is “the
equivalent of functioning we woulexpect to find on standardized testing with scores that are at
least two, but less than threegarstlard deviations below the mean.” 20 C.F.R. § 416.926a(e)(2).
The regulations further provideah“we will find that you have ‘marked’ limitation when you
have a valid score that is tw@stlard deviations or more beldlae mean . .. on a comprehensive
standardized test designednb@asure ability or functioning ithat domain, and your day-to-day
functioning in domain-related activitiés consistent with that scoreltl. Finally, the regulations
provide that the SSA may find aagihant has a marked limitation even where his test scores are
slightly higher than two stand&deviations below the mean*“iither evidence shows that your
impairment(s) causes you to function in schoombpand the community far below your expected
level of functioning based on this score”; lmut the other hand, where a claimant does have
sufficiently low test scores, but “other informatim your case record sts that your functioning
in day-to-day activities is not seriously ormryeseriously limited byyour impairment(s).”ld. §
926a(e)(4). The clear import of the regulations isithatthe claimant’s ability to function that is
more significant than #hactual 1Q score.

Plaintiff argues “[b]ecause the 1Q testing aamas indicative of a marked impairment, the
ALJ’s failure to weigh the opinion of Dr. Cheabrstitutes harmful reverdderror.” [Doc. 23 at

Page ID # 491]. Plaintiff contends that thed€re of 70 is more than two standard deviations
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below the mean, and therefore the ALJ erred in not finding Claimant had a marked limitation in
acquiring and using information.

Even assuming Plaintiff is correct that and@70 is more than two standard deviations
below the mean, and assuming that a full scalis kfgsigned to measureildly or functioning in
acquiring and using information, the Court findsemmr with the ALJ’s finding that Claimant has
a less than marked limitation in this domain.

As noted, the same doctor who diagnosedn@at with a 70 IQdund that he functioned
in the borderline range, and that he was ableltow simple spoken instructions. His teachers
noted that by September 2015 he was “reading wetl;” was able to “express his wants,” and
can even have his “communication needs” met iegular classroom, vers a special education
classroom (Tr. 369). His educataiso wrote that he was “ablerietell stories using sequencing
vocabulary, compare and contrast stories and events, and can cappyr@priate conversation
about a topic with mastery.” (Tr. 373). These all relevant considerations in determining a
claimant’s limitations in acquiring and using inf@ation, and provide substantial support for the
ALJ’s finding that Claimant has a less than marked limitation in this doné®20 C.F.R. §
416.926a(g) €.9, For school age children, “[yJou should bble to use increasingly complex
language (vocabulary and grammiarshare informatioand ideas with indiduals or groups, by
asking questions and expressing your own idead by understanding and responding to the
opinions of others.”). The ALJ clearly relied on these reports, and did not issue his own medical
findings, as Plairiff contends.

As for the domain of attending and completiagks, Plaintiff argues the ALJ erred in not

finding a marked limitation because the ALJ reliedthe fact that Claimant’s condition improved
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with medication [Doc. 23 at Page ID # 492-93]aiRliff argues, that thémedical evidence from
Centerstone, which included the observations efapists during classroom activities, far from
establishes such definitive improvementd. [at 492].

The Court rejects Plaintiff's argument$he same September 2015 IEP discussed above
notes that Claimant was “much more motivateavtwk hard at school.(Tr. 369). As the ALJ
points out, Claimant’s improvementhile taking his medication as prescribed is evidenced by
statements from his medical providers as weliras Plaintiff, and is further evidenced by the
fact that the prescriber, Droldn Kirk, did not change the dosameer a period of several months,
despite seeing Plaintiff once per month for medication managese=ir( 273, 277, 287, 294,
305).

Finally, Plaintiff makes a passiraggument that Claimant is gtted to a closed period of
benefits because, Plaintiff argues, Claimantiprovement with medication did not begin until
November 2014 [Doc. 23 at Page ID # 493]. The Cmjects this argument, first, because it is
not properly addressed, and arguments not raiségdupported in more than a perfunctory manner
may be considered waivetlVoods v. Comm’r of Soc. Sedo. 1:08-CV-651, 2009 WL 3153153,
at *7 (W.D. Mich. Sept. 29, 2009) (citingcPherson v. Kelsey25 F.3d 989, 995-96 (6th Cir.

1997))°> Moreover, even idanuary 2013, Claimant had only modersymptoms fating to this

> The one case Plaintiff cites ingport of her argument for a closperiod of benefits is readily
distinguishable, as it involvesclaimant who was a severe alcatiahd shot himself twice (nearly
dying) before being hospitalized and going to rehbtohr v. Bowen845 F. 2d 326 (6th Cir.
1988). The court remanded for consideration ofoged period of benefits for the time during
which the claimant was hospitadid following the attempted sudge, through the dates of two
subsequent hospitalizations. Témurt concluded that there wasbstantial evidete to support
the Commissioner’s finding that tleéaimant could perform his pastlevant work as of the date
of the administrative hearing, which was approxghaseven months after the last known date of
hospitalization.Id. at *1-2.
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domain, including sustaining concentration (187)L And, the IEP records show improvement in

September 2013 with the “use of a token reward system.” (Tr. 373).

For these reasons, the Court finds the ARrsctional equivalence findings are supported

by substantial evidence and are not the product of legal error. Plaintiff’'s motion will be denied in

this regard.

D.

The ALJ’'s Credibility Determination/Use of video teleconferencing (VTC)

Concerning credibilityssues, the ALJ found:

(Tr. 19).

After considering the evidence of record, | find the
claimant’s medically determinable impairments could reasonably be
expected to produce the alleged symptoms; however, the statements
concerning the intensity, persistence and limiting effects of these
symptoms are not entirely credilfta the reasons explained below.

In terms of the claimant’s alleged ADHD, the record shows
the claimant has experienced some difficulty with attention and
focus due to his condition; however, treating sources, teachers and
the claimant's mother have all admitted the claimant’'s abilities
improve when he is on prescribegkdication. | also note Dr. Kirk,
who has prescribed the claimantredication, has not altered his
medication regime (Ex. 8F). Thereéoit is obvioughe claimant’s
functioning is improved with compliece of prescribed medication.

“An ALJ’s findings based on the credibility tife applicant are to be accorded great weight

and deference, particularly since an ALJclsarged with the duty of observing a witness’s

demeanor and credibility.' Walters v. Commr127 F.3d 525, 531 (6th Cir. 1997). Despite the

deference that is due, such a deii@ation must nevertheless gpported by substantial evidence.

Id. An ALJ’s credibility determination mustontain “specific reasons . . . supported by the

evidence in the case record, and must be seiffilyi specific to make clear to the individual and

to any subsequent reviewers the weight the aciidi gave to the individual's statements and the
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reasons for that weight.” SSR 96-7p.

Plaintiff argues the ALJ improperly faulted Claimant for not following his prescribed
treatment regime. Plaintiff misreads the ALd&cision. The ALJ did not discount Claimant’'s
credibility because Claimant, a child, has failediaice his medication as prescribed. Rather, the
ALJ finds that Claimant’'s symptoms are notsevere as Plaintiff alleges because Claimant’s
symptoms can be, and have been, improved thrtheghse of medication. As the ALJ points out,
Claimant’s improvement while taking his medicatias prescribed is evidenced by statements
from his medical providers as wels from Plaintiff, and is funer evidenced by the fact that the
prescriber, Dr. John Kirk, did not change the desager a period of several months, despite seeing
Plaintiff once per month fanedication managemerseeTr. 273, 277, 287, 294, 305). Moreover,
the “type, dosage, effectiveness, and sidect$f of any medication taken to alleviate . . .
symptoms” is an appropriate factor for an ALXtmsider when determining the credibility of a
claimant’s statements, or in this case, primdahe statements of the Claimant’s moth&ee20
C.F.R. 8416.929(c)(3%ee also Felisky v. Bowesb F.3d 1027, 2039-40 (6th Cir. 1994) (applying
credibility factors).

As part of her credibility argument, Péif argues that the case should be remanded

because the administrative hearing was condumstetteo teleconferencing (sometimes, “VTC”).

® The SSA published SSR 16-3policy Interpretation Ruling Titles Il and XVI: Evaluation of
Symptoms in Bability Claims which supersedes and rescinds SSR 9&Ra[icy Interpretation
Ruling Titles 1l and XVI: Evaluation of Symptomdiisability Claims: Asessing the Credibility
of an Individual's StatementsSSR 16-3p eliminates the use of the term “credibility” from SSA
policy because SSA regulations do not use this term, and subjective symptom evaluation is not an
examination of a claimant’s charact&eeSSR 16-3p, 2016 WL 1119029, at *1 (Mar. 16, 2016).
SSR 16-3p took effect in March 26, several months after the Alissued the decision, and it
therefore does not apply in this case, does Plaintiff argue that it should.
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SSA regulations provide that:
(d) Objecting to appearing byideo conferencing. Prior to
scheduling your hearing, we will notify you that we may schedule
you to appear by video teleconfecary. If you object to appearing
by video teleconferencing, you musitify us in writing within 30
days after the date you receive tiwice. If you notify us within
that time period and your residence does not change while your
request for hearing is pending, we will set your hearing for a time

and place at which you may makeur appearance before the
administrative law judge in person.

(1) Notwithstanding any objéons you have to appearing
by video teleconferencing, iyou change your residence
while your request for hearing is pending, we may determine
how you will appear, including byideo teleconferencing . .
. . For us to consider your change of residence when we
schedule your hearing, you musstbmit evidence verifying
your new residence.

20 C.F.R. § 416.1436(d).

As Plaintiff explains in her brief, after Chaant’s application was denied, initially and on
reconsideration, Plaintiff request a hearing before an ALJ. The SSA acknowledged receipt of
Plaintiff's request on October 24, 2013. It does paear that the SSA eveotified Plaintiff that
it would schedule her and Claimant to appe@ VTC. Plaintiff, however, “preemptively
objected” to appearance by VTC ontQlwer 6, 2014 (Tr. 114). PHiff's objection asks the SSA
to “please schedule my hearing so that | mpgear in person.” (Tr. 114). The next pertinent
document in the record is a “Nee of Hearing-Important Remindégsent by the SSA to Plaintiff
on July 20, 2015 (Tr. 120). It states that the $&4 recently mailed a heag notice to Plaintiff,
which requested that Plaintiffign and return an acknowledgement form. Plaintiff does not

contend that she neverceved the original hearing notice, lslie does point outdhthe original

hearing notice is not in the record before tlo@n€[Doc. 23 at Page ID # 476]. The July 20, 2015,
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follow up “Important Reminder” notice makes no rtien of the use of VTC in Plaintiff's case.

Plaintiff did change residences, at least omd@|e awaiting her hearing notice. As the
regulation quoted above providéise SSA may require claimantsdppear by VTC if they move
during the pendency of their claim. As farthe Court can glean from the record before it,
however, the SSA never formally overruled PIifist objection to the use of VTC, or even
informed Plaintiff that it would require her &ppear by VTC. This is troubling, but the Court
nevertheless will reject Plaintiff’'s argument be@4aintiff did not object to the use of VTC in
response to the “Notice of Hearing-ImportantiReder” document or at the actual hearing, which
indicates that she and her attorney at the awgpiesced in the use WiTC. While the Court
would not require a claimant tofuse to participate in a hearifrgorder to preserve an objection
to the use of VTC, some mentibg Plaintiff or her counsel shouldVebeen raised at the hearing
in order for current counsel to cibly complain about it now.

Moreover, the two cases Plaffittites in support of her arguent that the use of VTC in
her case is harmful error involve tesbny offered by a vocainal expert videlephonenot video
conferencing, and are theredomeadily distinguishable, ebause SSA regulations do not
specifically allow for testirany via telephone the way they do for video conferenciSge
Koutrakos v. Astrue906 F. Supp. 2d 30 (D. Conn. 201Rgcker v. Comm’r of Soc. Sgdlo.
2:12-CV-0454, 2016 WL 193664 (S.D. Ohio Jan. 15, 2016).

V. CONCLUSION

For the above reasons, itGRDERED that:

1) Plaintiff's motion for summary judgment [Doc. 22]B&ENIED;

2) The Commissioner’'s motion for sunany judgment [Doc. 24] iISRANTED;
and
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3) The Commissioner’s decision denying benefit8k$IRMED .

SO ORDERED.

ENTER:

g (Jl)@'{(” ((/%/ Rl }:\/ .

SUSANK. LEE
UNITEDSTATESMAGISTRATE JUDGE
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