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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT WINCHESTER

PATRICIA ANN SIMMONS,
Plaintiff,
Civil Action No. 417-cv-15-TWP-CHS

V.

NANCY A. BERRYHILL, Acting
Commissioner ofSocial Security

Defendant.

N N N N N N N N N N

MEMORANDUM OPINION

Introduction

Plaintiff seeks judicial review pursuant to Section 205(g) ofSbeial SecurityAct, 42
U.S.C. 8§ 405(g) of the denial by t@®mmissioner of the Social Security Administration (SSA)
of her application for disability insurance benefits under Title Il efSbcial Security Act (Act),
42 U.S.C. 88 40434. Plaintiff asserts the administrative law juddd_{) failed to give propr
weight to Plaintiff's medical providers and failed to properly evaluateshejective complaist
and credibility. For the reasons stated herein, Plaintiff’'s Motion for Summargnémd@Doc. 14]
shall be DENIED; the Commissioner's Main for Summary Judgment [Doc. J1ghall be
GRANTED; and the decision of the Commissioner shalAB&IRMED . Judgment in favor of

the Commissioneshall be entered.
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I. Background

A. Procedural History

Plaintiff applied for disability insurance benefits under Title Il of the S&=&urity Act
(Act), 42 U.S.C. 88 40434 (Tr. 177). Plaintiff's claim was denied and she requested a hearing
before an administrative law judge (Tr. 136). On November 4, 2015, following a helaeidd, X
found that Plaintiff was not disabled (Tr. 36n January 18, 2017, SSA’s Appeals Council denied
Plaintiff's request for review (Tr.-1.4). Thus, Plaintiff has exhausted her administrative remedies,
and the ALJ’s decision stands as the final decision of the Commissioner solpjelatial review.

B. The ALJ’s Findings

After considering the entire record, the ALJ made the following findings:

1. The claimant meets the insured status requirements of the Social Security
Act through September 30, 2017.

2. The claimant has not engaged in substantial gainful activity since August
14, 2012, the alleged onset date (20 CFR 404.&5%&0).

3. The claimant has the following severe impairments: fibromyalgia;
osteoarthritis; carpaltunnel syndrome; anxiety; depression; mild
degenerative disc disease; right shoulder bursitis; obesity (20 CFR
404.1520(c)).

4, The claimant does not have an impairment or combination of impairments
that meets or medically equals the severity of oneeofisted impairments
in 20 CFR Part 404, Subpart P, Appendix 1 (20 CFR 404.1520(d), 404.1525
and 404.1526).

5. After careful consideration of thentirerecord,the undersigned findbat
theclaimanthastheresidualfunctional capacityto performunskilledlight
work asdefinedin 20 CFR404.1567(b). Specifically,the claimantis able
to lift and carry 20 poundsccasionallyand 10 pounds frequentlyThe
claimantcansit, stand, andvalk for 6 hours eaclper 8-hourworkday,with
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a brief postural adjustmergveryhourfor 5 minutesat [her] workstation
without gettingoff task. The claimantis ableto pushand pull asmuch
asshecanlift andcarry. Theclaimantcanoccasionallyclimbrampsand
stairs but can never climb laddersand scaffolds. The claimantcan
occasionallybalance stoop kneel,crouch,andcrawl. The claimantis
able to maintain concentration,persistence,and pace for low-level
detailedtasksover a normal workday with appropriatebreaks. The
claimantcanhavefrequentnteractiorwith supervisorsgso-workers,and

thepublic.

6. The daimant is unable to perform amast relevant work (20 CFR
404.1565).

7. The claimant was born on February 7, 1962 and was 50 years old, which

is defined as an individual closely approachatlyanced age, on the
alleged disability onset date (20 CFR 404.1563).

8. The claimant has at least a high school education and is able to
communicate in English (20 CFR 404.1564).

9. Transferability of job skills is not material to the determination of
disablity because using the MediegbcationalRules as a framework
supports a finding that the claimant is "not disabled," whether or not the
claimant has transferable job skills (See SSRIBand 20 CFR Part
404, Subpart P, Appendix 2).

10. Considering the claimant's age, education, work experience, and
residual functional capacity, there are jobs that exist in significant
numbers inthe national economy that the claimant can perform (20
CFR 404.1569 and 404.1569(a)).

11. The claimant has not been underisadility, as defined in the Social
Security Act, from August 14, 2012, through the date of this decision
(20 CFR 404.1520(9)).

(Tr. 20, 21, 23-24, 34-36



C. Relevant Facts
1. Plaintiff's Age, Education, and Past Work Experience

At the time of the hearingdfore the ALJ on September 8, 20PHintiff was 53/ears old
which is defined as an individual closely approaching advanced age, with ard adleget
disability dateof August 14, 2012. 20 CFR 404.156hehas past relevant work as a stock clerk,
anunskilled, heavy exertioposition,and as a produce mangaiskilled medium exertiomosition
[Tr. 72]. She has a twelfth grade education [Tr. 47].

2. Plaintiff's Testimony andMedical History

The ALJ thoroughly and adequately discussed Plaintiff's medical hstaper testimony
at the hearingn his decision. The Court will discuss Plaintiff's medical history and testimony
only as necessary thscuss the issues raised in this case.
[l. Analysis

A. Standard of Review

To establish disability under the Social Security Act, a claimant must esttidishunable
to engage in any substantial gainful activity due to the existence of a medigiynohable
physical or mental impairment that can be expected to result in death or thatdthsdastn be
expected to last for a continuous period of not less than twelve months. 4284330)(1)(A);
Abbot v. Sullivan905 F.2d 918, 923 (6th Cir. 1990). The Commissioner employs -atépe
sequential evaluation to determine whether an adult claimant is disabled. 20834B&R1520.
The following five issues are addressed in order: (1) if the claimant is aggagiubstantial

gainful activityshe is not disabled; (2) if the claimant does have a severe impairment she is
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not disabled; (3) if the claimant’s impairment meets or equals a irsfgairmentshe is disabled;
(4) if the claimant isapable of returning to work she has done in the past she is not disabled; (5)
if the claimant can do other work that exists in significant numbers in the a¢giothe natioal
economyshe is not disabledld. If the ALJ makes a dispositive finding at any step, the inquiry
ends without proceeding to the next step. 20 C.§.R04.1520Skinner v. Seyg’ of Health &
Human Servs902 F.2d 447, 4480 (6th Cir. 1990).Once, however, the claimant makgxiena
faciecase that she cannot returrhier former occupation, the burden shifts to the Commissioner
to show that there is work in the national economy which she can perform congideriage,
education and work experienc®ichardson v. Seg, Healh and Human Serys735 F.2d 962,
964 (6th Cir. 1984)Noe v. Weinbergeb12 F.2d 588, 595 (6th Cir. 1975).

The standard of judicial review by this Court is whether the findings of the Cssomer
are supported by substantial eviden&achardson v. Brales 402 U.S. 3891971);Landsaw v.
Secy, Health and Human Sery803 F.2d 211, 213 (6th Cir. 1986). Even if there is evidence on
the other side, if there is evidence to support the Commissioner’s findings they ratfsiied.
Ross v. Richardsgod40 F.2d 690, 691 (6th Cir. 1971). The Court may not reweigh the evidence
and substitute its own judgment for that of the Commissioner merely becausetsilestalence
exists in the record to support a different conclusion. The substantial evitandard allows
considerable latitude to administrative decision makers. It presupposes thei@s of choice
within which the decision makers can go either way, without interference lopthts. Felisky
v. Bowen 35 F.3d 1027 (6th Cir. 1994) (e¢ig Mullen v. Bowen800 F.2d 535, 548 (6th Cir.

1986));Crisp v. Seg/, Health and Human Sery§90 F.2d 450 n.4 (6th Cir. 1986).
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The court may consider any evidence in the record, regardless of whether th&eAlit] ci
See Heston v. Comm’r of Soc. $@d5 F.3d 528, 535 (6th Cir. 2001). However, for purposes of
substantial evidence revigthe court may not considany evidencé¢hatwas not before the ALJ.
Foster v. Halter 279 F.3d 348, 357 (6th Cir. 2001). Furthermore, the court is not obligated
scour the record for errors not identified by the claimidotyington v. AstrueNo. 2:08cv-189,
2009 WL 2579620, at *6 (E.D. Tenn. Aug. 18, 2009) (stating that assignments of error not made
by claimant were waived), and “issues which are ‘advertednt@ perfunctory manner,
unaccompanied by some effort at developed argumentation, are deemed waKethédy v.
Comm’r of Soc. Sec87 F.App’x 464, 466 (6th Cir. 2003) (quotingnited States v. Elde®0
F.3d 1110, 1118 (6th Cir. 1996)).

B. Discussion

Plaintiff presentghreeissuesfor review: (1) whethersubstantial evidencsupports the
ALJ’s evaluation ofthe opinionof Plaintiff's treatingphysicians(2) whethersubstantial evidence
supports theALJ’s evaluation of Plaintiff's subjectivecomplaints and (3) whethersubstantial

evidencesupports thé\LJ’s evaluation ofthe opinion of Raintiff's counselor.

1. Whether Substantial EvidenceSupports theALJ’s Evaluation
of The Opinion of Plaintiff's Treating Physicians

Plaintiff asserts thahe ALJerred in not giving controlling weight to the opns of her
treating physicians, Dr. Thomasson and Dr. Cafdpse Regulations require an ALJ to “evaluate
every medical opinion” regardless of its source. 20 C.F.R. 88 404.1527(c), 416.9&¥(eVver,

notevery medical opinion is treated equally, and the Regulations describe thrdeatasss for



acceptable medical opinions: (1) nonexamining sources; (2) nontreating sourckes; an
(3) treatingsources. A nonexamining source is “a physician, psychsilogi other acceptable
medical sourcevho has not examined [the claimant] but provides a medical or other opinion in
[the claimant’s] case.” 20 C.F.R. §§ 404.1502, 4169@2nontreating source is described as “a
physician, psychologist, or other actage medical source who has examined [the claimant] but
does not have, or did not have, an ongoing treatment relationship witkajthard].” Id. Finally,
the Regulations defing “treating source” as the claimant’s “own physician, psychologist, er oth
acceptable medical source who provides [the claimant], or has provided [the dlaim#mt
medical treatment or evaluation and who has, or has had, an ongoing treatrtienshgbawith
[the claimant].” Id.; accord Gayheart v. Comm’r of Soc. S&A.0 F.3d 365, 375 (6th Cir. 2013).

An ALJ is required to give a treating source’s medical opinion “controlling waigh{1)
the opinion ‘is welsupported by medically acceptable clinical and laboratory diagnostic
techniques’; and (2) the opinion ‘is not inconsistent with the other substantial eviddtive] i
case record.”Gayheart 710 F.3d at 376 (quoting 20 C.F.R. § 404.1527(c){@pst v. Comm’r
of Soc. Sec240 F. App’'x 692, 696 (6th Cir. 2007). If the ALJ does not give a treating source’s
opinion controlling weight, she must determine the appropriate weight to give the opinion based
on the length, frequencigature, and extent of the treatment relationship; the treating source’s area

of specialty; and the degree to which the opinion is consistent with the recordhateaand is

! The Social Security Administration revised its rules regarding the ati@iuof medical evidence. 82 Fed. Reg.
584401, 2017 WL 168819. The revised regulations went into effect on March 27,i@Q%&hd are not applicable
to this case.See Bowen v. Georgetown Univ. HegiB8 U.S. 204, 208 (1988) (“Retroactivity is not favored in the
law. Thus, congressional enactments and administrative rulesoivile construed to have retroactive effect unless
their language requires this resultQombs v. Cmm’r of Soc. Sec459 F.3d 640, 642 (6th Cir. 2006) (“The Act does
not generally give the SSA the power to promulgate retroactive regddjio
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supported by relevant evidenc&ayheart 710 F.3d at 376 (citing 20 C.F.R. 8440527(c)(2)-
(6)); Wilson v. Comm’r of Soc. Se878 F.3d 541, 544 (6th Cir. 200@)ternal citations omitted).

A failure to give “good reasons,” or a failure to determine the degree erediee owed to a non-
controlling treating source opinion, “deesta lack of substantial evidence, even where the
conclusion of the ALJ may be justified based upon the record,” and requires reRrard v.
Comm’r of Soc. Sec375 F. App’x 543, 551 (6th Cir. 2010) (per curiam) (quotRampers v.
Comm’r of Soc. Sec486 F.3d 234, 243 (6th Cir. 2007)).

Plaintiff argues initially thathe ALJ erred in evaluating the opinion of Rich&lh®bmasson,
M.D., one of hetreating physicians. The ALJconsidered both theeatmentrecord fromthe
doctor(Tr. 21-28) as well ashe doctor’s opinion (Tr33-34, citing Tr. 32752, 40207, 41369).

The ALJ found that theopinions provided by the doctarere due only “little weight” (Tr33)
because thewerenot supported by the record asvaoleand by the doctor'seatmeninotes(Tr.
34).

Plaintiff was treated by Dr. Thomassfmom October 2012 to September 201%r.
Thomassorprovided an opiniomegarding the limits caused by fiboromyalgia Decemberll,
2013, anchgainon August 7, 2015 (Tr. 610-615The opinions were essentially the same except
therestrictionon ability to walk/'stand 0f20 minutes at a tim& 2013wasreduceda 15 minutes
in 2015 (Tr. 405,613). On forms entitled “fibromyalgia residual functional capacity
guestionnaire,” Dr. Thomasson stated that Plaintiff watso diagnosed with osteoarthritis and
GERD (gastrointestinal reflux disorder) and had a good prognosis (Tr. 402, &he ALJ

summarized the doctor’'s opinion (Tr. 33). Dr. Thomasson opifdaintiff had multiple
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symptons and as a resujtshe would have constant interference with attention and concentration
(Tr. 404, 612. She had a severe limitation in the ability to work with stress (Tr. 404, @&l
had no side effecfsom medicationgTr. 404, 612. She needed to walk for 10 minutes every 20
minutes (Tr. 405, 613 She would need unscheduled breaks, and could occasionally lift less than
10 pounds (Tr. 406, 6)4 She would also be absent from work on average more than three times
per month. (Tr. 407, 615).

Plaintiff argues the ALJ’s dismissal of Dr. Thomasson'’s opinions is erroubeite ALJ
failed to appreciate that pain caused by fibromyalgia cannot be assessed by objective medical
findings; for example, normal physical findings such as normal range of matio@&nelpful in
assessing pain caused by fiboromyalgide problem with this argumerst that Plaintiff also had
many other physical impairmentgich the ALJ found were severesteoarthritis, carpal tunnel
syndrome, mild degenerative disc disease, shoulder bursitis, and obesity (Tfrh@@®LJ must
evaluate all of these impairments, and need not abandon the evaluation of objectid medic
evidence merely because one of Plfiatdiagnoses is fiboromyalgia. The ALJ did find that
Plaintiff's fiboromyalgia constituted a sexampairment and he considered other factors besides
objective medical findings in assessing pain caused by it. The Court notes thial'thdecision
would have beecleaerhad he expressly noted that the level of pain cause by fibromyalgjich
not be assessed based on range of motion, physical streargihother objective physical
measurements. However, to the extent that this omission may be considatedes@ourt fils
it is harmless given that the ALJ did indeed consider other factors such astioadactivities,

and the claimant’s credibility in assessing her pain levels.
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Plaintiff faults the ALJ for mentioning that “[0]n many occasions, despéekhimant’s
complaints of pain, the only medication prescribed by Dr. Thomasson was Phentermine, a
stimulant which acts as an appetite suppressant” (Tr. 34). Pl.’s Br. at 19. Rtaimti#nds the
ALJ misread the record, believitigat Plantiff only took this one medicationSeeP!|.’s Br. at 21.
Plaintiff's interpretation of the ALJ’s decision iscorrectand mistakenlyrelies on reading the
sentence at issue in isolation. In the prior sentence, the ALJ mentioned that ttreathuc
prescribed an anthflammatory medication, Meloxicam (Tr. 34). Further, on the prior pages, the
ALJ detailednumerous other medications (Tr-23). For instance, in one portion of the decision
the ALJsaid “The claimant was prescribed Prevacid and'€iphe claimant continued to follow
up on a monthly basis with Dr. Thomasson who continued her on medications including
Gabapentin, Meloxicam, Acyclovir, Premarin, Prevacid, Seroquel XR, BentplraS®S,
Phentermine, Ultranf\eurontin, and Cymbalta(Tr. 27). To the extent that Plaintiff intends to
characterize thé\LJ's decision as reflecting a beli¢hat the doctor prescribed only those
medication this characterizatiors incorrect. There weranany occasions on which the weight
loss drugwasthe only one the doctor renewed (Tr. 414, 434, 438, 442, 446, 450, 452). The ALJ
was aware that Plaintiff had other prescriptions, but the sentence awasdactually correct.

The intent here was consideration of what the ALJ described as “congenmvetilications” (Tr.
34), and that is a finding the ALJ is permitted to make. Conservative treatment candoel a “g
reason” for discounting a doctor’s opinio8ee Kepke v. Comm'r8bc. Se¢No. 151315, 2016
WL 124140, at *5 (6th Cir. Jan. 12, 2016Yhe ALJ noted thathe records indicate Kepke

received only conservative treatment for her ailments, a fact which corsstittgeod reason” for
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discounting a treating source opinion.”).

The ALJ spent multiple pages discussing the rebefdrereachingthe conclusiorthat
Plaintiff received only conservative treatment for fiboromyaldtar instance, the ALJ mentioned
Plaintiff’'s conservative treatment regimen while reviewing specific partiseotreatment record
(Tr. 2425, 28, 29). The ALJ need n@peat the prior analysis when explaining the weight given
to the opinion of Dr. Thomasson. Stating it once is sufficidilte Court may look to the entire
decision for the ALJ’s analysis of the treating physician opinfeeee.g.,Hernandez v. Comm'r
of Soc. Se¢.No. 151875, 2016 WL 1055828, at *4 (6th Cir. Mar. 17, 2016) (ALJ rejected the
MSS[medical source statementetermining that it was not supported by the objective medical
evidence in the record, “as discussed aboveSge alsd-orrest v. Comm’r of Social Se&91
Fed. App’x. 359, 366 (6th Cir. 2014) (“here the ALJ made sufficient factual findings elsewhere
his decision to support his conclusion at step thré&d&dsoe v. Barnhartl65 Fed App’x. 408,

411 (6th Cir.2006) (looking to findings elsewhere in the ALJ's decision to affirm dahstsp
medical equivalency determination, and finding no need to require the ALJ to “spell gutaeter
a second time.”)

The ALJ found that the restrictions the doctor provided were inconsistent with the
treatment record (Tr. 34). The ALJ previously summarized and docuncamsideration of these
records. Br instancethe ALJ considered thabn her date of alleged onséte doctorfound
normal gait among other findings, and that she needed to return in a month (Tr. 25, 3fhe42).
ALJ commented thatfter some treatment with Dr. Thomasson, Plaintiff was seen for physical

therapy but was discharged for noncompliance (Tr. 26, 307). The ALJ considered Plaintiff's
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treatment with Dr. Thomasson in early 2013, the prescriptions for various medicatidrtbea
lumbar MRI that showed only mild to moderate findings (Tr. 26, 347).

The ALJ considered Plaintiff's treatment with Dr. Thomassothe remainder of 2013 as
well (Tr. 27). She had essentially normal examinations and was prescribednmadicgtions as
noted by the ALJ (Tr. 27, 3847, 45768). Continuing,le ALJ considered Plaintiff's treatment
with the doctor in 2014 and 2018 well, noting normal examinations and treatment with trigger
point injections and medications (Tr. 28, 4@ 63140). The ALJ's analysis of a treating
physician’s opinion may cite inconsistencies in the evidence, but the ALJ neefenatgan to
speific inconsistencies again when those were listed earlier in the deciSeee.g.,Crum v.
Comm’r of Soc. SecNo. 153244, 2016 WL 4578357, at *7 (6th C8ept. 2, 2016) (“No doubt,
the ALJ did not reproduce the list of these treatment records a second time when aneaxpl
why Dr. Bell's opinion was inconsistent with this record. But it suffices she listed them
elsewhere in her opinion.”) (citirfgprrest v. Comm’r of Soc. Se691 FApp'x 359, 366 (6th Cir.
2014)).

The Court also notes thBr. Thomasson'’s treatment notes, by and large, did not indicate
the degree of pain plaintiff stated she was experiermistate whether her pain levels were getting
better or worse Generallythe treatment notes indicated the existence of pain buh@akegree.
(See e.g.Tr. 429, 431, 433). Moreover, in both his opinions, Dr. Thomasson indicated Plaintiff
experienced no side effects from the medications she was taking to adsh@sydigia and her
other conditiongTr. 404, 612). It iseasonable to conclude Plaintiff’'s pain was being sufficiently

addressed with her medicatiomg)ich were not causing her difficult side effects.
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Plaintiff also argues that the ALJ failed to evaluate opinion evidence fromdday@apps,
M.D., a neurologistvho treated her. Plaintiff apparently is referriioga “disability certificate”
provided toa private insurance carrier (Tr. 207). While the Adid not discussspecific
consideration of this document, thesnissiondoes not require remand because désificate
pertains only to a conclusion on disability, an issue reserved to the CommissidresALJ
showed full consideration of Plaintiff's treatment with Dr. Cappse ALJ noted that Plaintiff
was seen by Dr. Capps upon referral from Dr. ThomassornthandlLJ described this care (Tr.
26, 30921). While it is correct that Dr. Capps provided a disability certifjeaitech wasentered
into the record as part of the noredical evidence, this is merely a conclusory form stating that
Plaintiff was pemanently disabled for the purposes of a union pension fund (Tr. 207). A doctor’s
conclusion that a patient is disabled from all work may be given consideration, but could “neve
be entitled to controlling weight or given special significance” because it magarthe ultimate
disability issue reserved to the Commissioner. SSEB®6‘Medical sources often offer opinions
about whether an individual... is ‘disabled’ or ‘unable to work [.]' . . Because these are
administrative findings that may determine whether an individual is disabledqrinegserved to
the Commissioner.”geealso20 C.F.R. § 404.1527(a), (d)Any failure tomention this evidence
is harmless error since thertificate was of little value under the regulationSee Dutkiewicz v.
Comm'r of Soc. Sed63 F. App'x 430, 432 (6th Cir. 2016) (“But the ALf#iBure to explicitly
consider Dr. Kolinski's opinion was, at most, harmless error because the Alettiydiejected
the conclusion that Dutkiewicz was unable to work by reasonably explaining thmagajety of

medical evidence, the nature of Dutkiewicz's treatment, and the other medisahspn the
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record showed that Dutkiewicz had the capacity to perform a dmatege of sedentary work.”).

Plaintiff also argues that the ALJ gave great weight to the opinion of a cagsulti
examiningphysician, Stephen Goewey, M.D., but that the ALJ did not explawnthis opinion
was consistent witkvidence in the recordSeePl.’s Br. at 27, citing Tr. 32, 365Dr. Goewey
examined Plaintiff on aonsultative basis in April 2013. He assessed fibromyalgia, lumbago, and
alleged colitis (Tr. 367). The doctor opined that “no restrictions are endorsesl it based
on thehistory,normalphysicalfindings and limited medical records supplied (Tr. 368he ALJ
considered the examination (Tr.-28), andcited this examination as generally unremarkable and
representative of mild findings (Tr. 29). The opinion was gisgmificant weight, and in
particular the ALJ noted that Plaintiff had only provided “variable effort” according to tiséodo
(Tr. 32, 366).

It is noteworthy that the ALJ considered this dostapinion that Plaintiff had “no
restrictions’ however,the ALJdid not adopt that opinion. Rather, the ALJ afforded Plaintiff
much greater limitationginding that she was only abte perform a reduced range of light work
(Tr. 32). While this reportwas givert great weight, it was not accepted totoand did notform
the basis of the residual functional capasihce the ALJ did give Plaintiff restriction$he Court
acknowledges that thdoctor's'normal” examination resutcould provide no basis to assess pain
caused byibromyalgig however, Dr. Goewey also made his assessment based on medical records
provided to him. The Court concludiee ALJ properlyconsidereddr. Thomasson'’s, Dr. Capps’

and Dr. Goewey'’s opinions.

14



2. Whether Substantial Evidence Supports the Administrative Law
Judge’s Evaluation of Phintiff’'s Subjective Complaints

Plaintiff argues that the ALJ erred in the evaluation of her subjective compldmts
evaluating a claimant’s complaints of disabling pain, the ALJ engages instdp@rocess:

First, the ALJ should determine whether the claimant has a medically deteeninabl
impairment which could reasonably be expected to produce the pain. Second, the
ALJ should evaluate the severity of the alleged pain in light of all relevaidres,
including the factors set out in 20 C.F.R. § 404.1529(c).

Kendrick v. Astrug886 F. Supp.2d 627, 638 (S.D. Ohio 2012) (cifetjsky v. Bowen35 F.3d
1027, 1039A1 (6th Cir. 1994) see also Rogers v. ComnotSoc. Se¢c486 F.3d 234, 247 (6th
Cir. 2007). Factors to consider when evaluating subjective symptoms such as pain include

the claimant's daily activities; the location, duration, frequency, and ityteris
symptoms; factors that precipitate and aggravate symg the type, dosage,
effectiveness, and side effects of any medication taken to alleviate the symptoms;
other treatment undertaken to relieve symptoms; other measures taken to relieve
symptoms, such as lying on one's back; and any other factors bearing on the
limitations of the claimant to perform basic functions.

Rogers 486 F.3d at 247see als®0 C.F.R. § 404.1529(c)These factors are especially
important where the claimant alleges disability in part or in whole due to fyaigig,
because'fibromyalgia is not susceptible of objective verification through traditional
means.” Rogers 486 F.3d at 245. Rathes theSixth Circuit has explained,

unlike medical conditions that can be confirmed by objective testing, fibrorayalg
patients present no objectively alarming sighse Preston v. Sec'y of Health &
Human Servs854 F.2d 815, 820 (6th Cir.1988) (per curiam}ifrgpthat objective

tests are of little relevance in determining the existence or severity of fialgian);

see also Swain v. Comm'r of Soc. S287 F.Supp.2d 986, 990 (N. Dhio 2003)
(observing that “[flibromyalgia is an ‘elusive’ and ‘mysteriousedise” which
causes “severe musculoskeletal pain”). Rather, fibromyalgia patients “manifest
normal muscle strength and neurological reactions and have a full rangeaf.moti
Preston 854 F.2d at 820. The process of diagnosing fibromyalgia includese(1) th

15


https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=20CFRS404.1529&originatingDoc=Ia6e4e8276f2811e1b71fa7764cbfcb47&refType=RB&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Search%29#co_pp_4b24000003ba5
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=20CFRS404.1529&originatingDoc=Ia6e4e8276f2811e1b71fa7764cbfcb47&refType=RB&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Search%29#co_pp_4b24000003ba5

testing of a series of focal points for tenderness and (2) the ruling out of othe

possible conditions through objective medical and clinical tridls.Swain 297

F.Supp.2d at 990.

Rogers 486 F.3d at 2436. TheALJ considered these various fact@msdfound that
Plaintiff's lack of credibility was supported by her conservative treatrhétory of non
compliance, and wide ranging activities of daily living (Tr. 34)lhe evaluation

of Plaintiff's alleged symptoms rests with the ALJ, and “[a]sglas the ALJ cite[s]
substantial, legitimate evidence to support his factual conclusions, we are econd s
guess.”Ulman v.Comm’r of SocSec, 693 F.3d 709, 7134 (6th Cir. 2012).Plaintiff
specifically complains that the ALJ should not have found that she had “conservative”
medical treatment(SeePl.’s Br. at 28, citing Tr. 28 The ALJconsidered Plaintiff's care

on multiple occasions in threcord (Tr. 24, 28, 29, 32and contuded that it was
conservative.

An ALJ may consider the treatment an individual has had and whether the treatment is
indicative of disability See Curler v. Comm’r of Soc. Sé&x61 F. App’x 464, 473 (6th Ciz014).
Modest treatment is “inconsistent with a finding of total disabilitje!m v. Comm’r of SocSec.,

405 F. App’x 997, 1001 (6th Cir. 2011) (treatment consisted “solely of pain medication”).
Plaintiff's arguments to the contrary merely call for an alternative canadlimsed on the same
evidence. “Peterson undeniably has pointed to pieces of evidence in the record that indicate that
he might be disabled . . Merely marshalling evidence to suggest that he is disabled, however, is

insufficient; to prevail on appeal, Peterson ndeshonstrate that the ALJ’s determination that he

was not disabled is not supported by substantial eviderietérson v. Comm’r of Soc. Sé&52
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F. App’x 533, 540 (6th Cir. 2014). The ALJ noted that plaintiff had not seen a pain management
specialist,and that she had had minimal visits to her rheumatologist, Dr. Steigelfest, who
specializes in the treatment of conditiosischas fibromyalgia. She had not been hospitalized or
sought emergency care for paamd she had not followed the consistent recommendations of Dr.
Steigelfest to exercise, engage in physical therapy, and lose weight.

Plaintiff also argues that the ALJ improperly evaluated and relied on tinaties of daily
living. SeePl.’s Br. at 30, citing Tr. 29However, the ALJ may considdaily activities a®ne
factor in the evaluation of subjective complaints (Tr. 29ge Temples v. Comm’r of S&ec,
515 F. App’x 460, 462 (6th Cir. 2013) (“Further, the ALJ did not give undue consideration
Temples’ ability to perform dajo-dayactivities. Rather, the ALJ properly considered this ability
as one factor in determining whether Temples’ testimony was credildeé)als®?0 C.F.R. 8
404.1529. At a May 201&xamination, Plaintiff reporteshe could manage her medications with
no difficulty, could make simple meals and do simple chores at home. She drove herself to the
doctors and occasionally pickegh a grandchild from schaolShe occasionally went out with
friends and attended churchler hobbies includedorking puzzles, coloring, and watching TV.
(Tr.373-74). Her doctors encouraged herde more active (Tr. 26, 354 (“Encouraged swimming,
outside activities that give her pleasure.While these activities are not dispositive as to the issue
of whether Plaintiff can engage substantial gainful activity, thetgnd to indicate she can do
more than she has asserted.

Plaintiff also argues that the ALJ should not have considered hecamopliance with

treatment.SeePl.’s Br. at 33.The Court disagrees.h& ALJ properly considered many examples
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of noncompliance (Tr. 229). Plaintiff was discharged from physical therapy for-oompliance
(Tr. 26, 307). She failed to appear for mental health treatment (Tr. 20, 48%ratic compliance
with therapy.”)). She improperly took her medications (Tr. 32, 53&JiCated that she is mixing
the alcohol w/ muscle relaxants and other pain nfedsby her rheumatologist andther
specialists. And sometimes also taking mbienRx dose 6 these meds.”) She did not engage
in the recommended aerobic exercise (Tr. 421). AAJ may use a claimant’s n@mompliance
with treatment as a credibility factoiSee Ranellucci v. AstruBlo. 3:13cv-00640,2012 WL
4484922, *10 (M.D. Tenn., September 27, 20{fnding noncompliance with prescribed
treatment is appropriate factarith which © assess claimant’s credibilityciting Holley v.
Massanari,253 F.3d1088, 1092 (8th Cir. 2001)kee alsoSSR 967p (claimant’s claims of
disabling impairment'... may be less credibié... not following treatment as prescribed’).

In sum, the ALJ carefully considered numerous factors bearing on PFlaiotédibility
and concluded that her statements regarding the degree of her limitationstwasdible. He
then made an assessment of her limitations based on the numerous fact@isosiéein addition
to the opinion evidence provided in this casbe ALJ sufficiently evaluated &htiff's subjective
complaints and the Court concludesting ALJ’s decisioms to Plaintiff's credibilitys supported
by substantial evidence.

3. Whether Substantial Evidence Supports thé\LJ's Evaluation of
the Opinion d Plaintiff's Counselor

Plaintiff assertdhat the ALJ erred in evaluating the opinionhalr counselor, Kathryne
Shapardwho treated her at Centerstods. Shapard opinetthat Plaintiff would miss more than

three days a montit work andthat her physical symptoms along with her psychiatric symptoms
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would cause an inability tunction onthe job (Tr. 411). The ALJ founithis assessment to be
inconsistent with the treatment notes (Tr. 34).

Plaintiff concedes thaMs. Shapard iswot an “acceptable medical sourcafider the
regulations in effect at the time that Plaintiff filedrapplication for disability $eePl.’s Brief at
p. 16, Doc. 16)Theregulations describ&acceptable’medicalsourcesasthose whanayestablish
whetheran individual has enedically determinablempairment. See20 C.F.R. § 404.1518) (in
effect until March 27, 2017) “Acceptable” sources ofmedicalevidenceinclude doctors and
psychologists,and insomesituations optometristpodiatrists,and speechpathologists. See20
C.F.R. 8§ 404.1513(d) (in effect until March 27, 201Bocial Securityequestsand evaluates
opinions from acceptable medicasources,but “other” medical sources (including nurse
practitionersphysician assistants, chiropractaasd therapistsjnay also provide opinions and
evidence. Id. An ALJ is not held to theamestandardsvhen evaluating thisype of opinion
when comparedo theevaluationof an opinion provided by @octor.“[O] thersource opinions are
not entitled to any specideference.’Hill v. Comm’rof Soc.Sec, 560 F. App’x 547, 550 (6t8ir.
2014). An ALJ hasbroad discretion whemvaluating theopinion of an “other” source. See
Brown v.Comm’rof Soc. 8c, 591 F. App’'x 449, 451 (6th Cir. 2015).

The ALJfoundMs. Shapard’s opinion inconsistent with the record floemterstone. This
finding issufficient toconstitute substantial evidence for the ALJ to ¢jttke weight to Shapard’s
opinion. The ALJ foundthat, contrary to Shapard's opiniahg record indicatethorefavorable
globalassessmenmif functioning(GAF) ratings anadlocumented improvememwtith treatmentand

medicationgTr. 29, 412). Shapard's opinion is contrasted with a Februaryt@@tmmentecord
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showing somamprovement(Tr. 495) as well asa medicalprogress notédrom March 2015
showing a fairly normalpsychiatricexaminationTr. 488)andrecommending continuationof
the medication regimen(Tr. 489). The ALJproperly consideredTr. 34) thatthe GAFscores
assessed during treatmevdre in the 506Tr. 523,532, 542, 548, 558, 562, 575, 580, 58@)ile
Ms. Shapard'pinion statedhat the rating was 48 (Tr. 408)This representeén additional
inconsistency.The ALJ also found that Shapard's opinieas inconsistent with theonservative
treatmentecord asa whole The ALJ specifically notethere were no emergency room visits
hospitalizationsfor Plaintiff's mental health. The ALJ also notedat Plaintiff had been
noncompliant with treatment by faiinto appear at appointmentisy failing to take her
medications as prescribeahd by mixing alcohol with her prescribed areationson occasions
(Tr. 29, 340. The ALJ concludedhat alimitation to unskilled workaccommodateélaintiff's
mentalhealth issueélr. 34).

Plaintiff appears to argue that SSR@#p required more consideratioBeePl.’s brief at
37-38. Specifically, Plaintiff asserts that the ALJ should have discussed Mgat&opinion in
light of several factors including length and frequency of treatment, her ogm@omsistency with
other evidence, how well the opinion is explained, and thesmuarea of expertiskl. However,
SSR 0603palsoprovides in relevant part:

Since there is a requirement to consider all relevant evidence in an
individual's case record, the case record should reflect the considerationiohspi

from medical soures who are not “acceptable medical sources” and from-“non

medical sources” who have seen the claimant in their professional capacity.

Although there is a distinction between what an adjudicator must consider and

what the adjudicator must explain in the disability determination or decitien,

adjudicatolgenerally should explaitihe weight given to opinions from these “other
sources,” or otherwise ensure that the discussion of the evidence in the
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determination or decision allows a claimant or subsequeigwer to follow the
adjudicator's reasoning, when such opinions may have an effect on the outcome of
the case.
(Emphasis added). hE ALJ recognizedMs. Shapard’sopinion andadequately explainethe
weight given to it. The Court concludes the ALJ prajyeconsideredhe opinion of the counselor.
IV.  Conclusion
Having carefully reviewed the administrative record and the parties’ bitedsn support
of their respective motionshe Court finds the decision of the Commissioner is supported by
substantial evidence and shall&€FIRMED . Accordingly, Plaintiff's Motion for Judgment on

the Pleading§Doc. 14]will be DENIED, and Defendant’s Motion for Summary Judgment [Doc.

17]will beGRANTED. Judgmenwill be entered in favor of tt@ommissioner

ENTER.

/sl Thomas Phillips

THOMAS PHILLIPS
UNITED STATES DISTRICT JUDGE
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