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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT WINCHESTER

BETSY HILLIS,

Nos. 4:17-cv-35, 4:12-cr-5
Petitioner,

Judge Mattice
V.

Magistrate Judge Lee
UNITED STATES OF AMERICA,

N N N N N N N N N

Respondent.

MEMORANDUM OPINION

OnJuly 24, 2017federal inmatdetsy Hillisfiled a motion to vacate, set aside, or
correcther sentence pursuant to 28 U.S.C. § 22[&%0c. 1; Crim Doc.556]. Petitioner
argues she was deprived of her right to effectisgigtance of counsdlue to numerous
purportedfailures of hemattorneysincluding failure to obtain evidence to suppomtalibi
defense, failure to negotiate an acceptable p&lse to challenge sentencing guidelines,
and various failures on appe#s ordered, the United States filed a respongdilits’s
Motion [Doc.10], to which she replied [Docl9]. She hasalso filed a Motion for
Evidentiary Hearing [Doc. 21] and a Motion for Co@rder [Doc. 23]Having considered
the pleadings and the record, along with the ral¢Vaw, the Court finds there is noexk
for an evidentiary hearing@ndPetitioner’s§ 2255 motion [Doc. 1; Crim Doc. 558fill be

DENIED. Because the Motion is ripe for revieamd therecord conclusively establishes

1An evidentiary hearing is required on a 8§ 2255 motunless the motion, files, and record conclugivel
show that the prisoner is not entitled to religde 28 U.S.C. § 2255(b)t is the prisoner’s ultimate burden,
however, to sustain his claims by a preponderarice@evidenceSee Pough v. United States, 442 F.3d
959, 964 (6th Cir. 2006). Accordingly, where “thecord conclusively shows that the petitioner isitted

to norelief,” a hearing is not requiredArredondo v. United States, 178 F.3d 778, 782 (6th Cir. 1999)
(citation omitted).
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that Petitioneris entitled to no reliefPetitioner’s Motion for Evidentiary Hearing
[Doc. 21] and Motion for Court Order [Doc. 23] will BENITED ASMOOT.
l. BACKGROUND FACTS AND PROCEDURAL HISTORY

On November 27, 2012a grand juryhanded down afour-count Second
SupersedingIndictment, chargingPetitioner Betsy Hillis with (i) conspiracy to
manufactureand distributes0 grams or more ahethamphetaminand 500 grams or
more of a substance containing methamphetaming;c@inspiracy topossess and
distribute pseudoephedrine knowing it would be wused to manufacture
methamphetamine(iii) obstruction ofan official proceeding; and (iv) making false
statemats. [Crim. Doc. 350].2 The chargedconspiraciesook place betweedanuary
2008 andFebruary 2012][Id.]. On Defendant’s motion, the Court severed the drug
conspiracy charges of Counts One and Two from #igefstatement and obstruction
offenses of Couts Threeand Four. Crim. Doc. 393 at 2]

At trial, the Government presented evidence that Pewr purchased Sudafed
and traded itfor methamphetamine Spe e.g. Crim. Doc. 480 at 178178, 207].The
Government’s witnesses testified they cooked methla@amine for their personal use,
shared with friends or family, and tradagdor suppliesto makemethamphetamineld.
at 5960, 9798, 112-13].The Government introduced pharmacy logs of pseutledpne
purchases associated with Hillis’s driver’s licenased records of Hillis's debit card
purchasesSome of Hillis’s debit card purchases were madelase geographical and

temporal proximity to the purchase of pseudoephealby her codefendant€rim. Doc.

2The Government incorrectly indicates Count Twotod Second Superseding Indictment was conspiracy
to possess equipment for the midacture of methamphetamine. [Doc. 10 at 2].
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481 at 4856]. The pseudoephedrine logs were admitted over Defetislanotion in
limine [Crim.Doc. 419]and continuing objectiorfCrim.Doc. 426;Crim.Doc. 479 aB3].

At the close of the Government’s case in chméfense counsenoved for a
judgment of acquittal under Federal Rule of CivibBedure 2%n threegrounds]Crim.
Doc. 480 at 24-265]. First, heargued the Government had failed poove thatthe
substancesvolved inthe case werehe substances charged in the indient-.e., that
there was“actual” methamphetama a mixture containing methamphetamirand
pseudoephedriniavolved in the conspiracyld.]. Counsehotedthe Government did not
calla laboratory expeitb prove thatthe product of the conspiracy waxethamphetamine
and not some other powdsubstance

SecondHillis’s attorneyarguedthere was a variance between what was charged in
the indictmentconspiracy to manufacture anddistribute—and the proof the
Government presenteaf Hillis's possession and personal udel.]. Finally, heargued
the Government had failed to prove the existencea odonspiracy whose goal was
distribution as opposed to mere possessidd.]. Counselargued that because the
indictment charged Hillis with consmcy to both distribute and manufacture
methamphetamine, the charge had to be dismisseamusedhere was no evidence from
which a reasonable juror could find distributioid.]. The Government argued this
deficiency was not fatal to the indictment and abbk curedy removing reference to
distribution from the jury instructions and verdiGhe Court heard argument @il of
these issuebut did not grant the motion at that tioéd. at 264.

In its case in chief, th&overnment pesentecevidence that 10 or so purchases of
pseudoephedrine wemaade with Hillis's bank card in a 28onth period. $ee Crim.

Doc. 465 at 17]0n direct examinatiorHlillis testified she had made those purchases for
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herself due to lifdong sinus and allergy ises. Bee id. at 18]. The Government also
presented pharmacy logs of purchases associatddhnilis’s driver’s license number.
Petitionerntestified that thgpurchasesvithoutcorresponding bank records were hers,
because she always used her debiddar buy things [Id.]. She also testified that in
October 2000 she thought she lost her driversnlseeso she goa new oneavith the same
addressand then found her prior licengeweek or so latefCrim. Doc. 465 at 2621].
She renewed her license March 20@ with a new addresbut kept one of her old
licenses. Crim. Doc. 481 at 2&89]. She testified she would sometimes giMecense to
herex-boyfriend and cadefendant Jeremy Rigshg hold ontowhen they went outl{l.].
She further testified Rigsby gave the license tother cedefendant who used it to
purchase Sudafefdr the purpose of makingpethamphetamineld. at 31].

At the close of the defensimse defense counsekenewedhis Rule 29 motion for
judgment ofacquittal. Crim. Doc. 481 at 7P0]. The Courtgrantedthe Motionin part
and denied in part. Jrim. Doc. 507 at 5]. The Court found that labested
methamphetamine was not required to sustain a ctiow for the manufacture of
methamphetamine, rejecting the first ground for cgels motion. [d.]. Viewed in the
light most favorable to the Government, the Couetdhthata reasonable juror could
conclude Hillis voluntarily joined a conspiracy bmanufacture methamphetamine, but
that no reasonable juror could find that Hillis spired to distribute methamphetamine.
[Id. at 56]. The Court based this ruling on the absencerobpthat Hillis had any
knowledge that the methamphetamine was being thisted to anyone other than
herself. [Id. at 6]. The Court found this ruling was not fatal@ount One of the Second
Superseding Indictment, however. Instead, referdnagistributionwas removed from

the language of the indictmeahdthe fdlowing chargesvere sento the jury: conpiracy
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to manufacture methamphetamine, conspiracy to msssed distribute a precursor
chemical to methamphetamine, and the lesseluded offense of Count Two, conspiracy
to possess precursor chemical to methamphetamir@irh. Doc. 433].At the charg
conferenceHillis’s attorneymade multiple objections to the jury instructiopSee Crim.
Doc. 507].

On thefourth day of trial, a jury foundPetitioner guilty of 1) conspiracy to
manufacture 50 grams or more of actual methamphigtarar five hundred grams or
more of a mixture containing methamphetamine &jdconspiracy to possess and
distribute a precursor chemical to methamphetami@am. Doc. 43].

The Court’s Probation Office prepared #®resentencenvestigation Report
reflecting aminimum term of imprisonment of ten years pursugn21 U.S.C. § 841(a)(1)
and (b)(1)(A) and a guideline sentencing rangesdfrionths to 188 months. [Crim. Doc.
464 at 11 5556]. Hillis objected to multiple factual and legal aspects loé PSR,
specifically challenging the twtevel enhancement for obstruction of justicérim. Doc.
454]. Defendantalso filed a Motion for Variance of Sentenderim. Doc. 455], arguing,
inter alia, thatshewas a lowlevel, nonviolent offender and that the Government had
ignored Department of Justipelicy by charging her with &rgedrug quantityin order
totrigger a mandatory minimurmsentence that wakesigned for higHevel offenders.

Prior to sentencing, the United States Sentencingd@ines wereamended
reducing Hillis’s guidelinemprisonmentange to 121 to 151 month<riim. Doc. 482 at
32-33]. At sentencing, the Coustustained an objectioto the PSR based on the amended

guidelines andlso grantedhe motion fora downwardvariance reducing the term of



imprisonment byone month.[Id.]. 3 The Court imposed thenandatoryminimum
sentence of 120 months’imprisonmeritd.[at 5152; Crim. Doc. 472]Counts Three and
Four were dismissed on the Governmemistion. [Crim. Doc. 472;Crim. Doc. 482 at
54].

Hillis appealed, challenging the Government’s adsios of pharmacy records that
identified her as the purchaser of pseudoephedaikarguing the evidence against her
was insufficient to support a convictiorege Crim.Doc. 537 at 1]The United States Court
of Appeals for the Sixth Circuit affrmed her coowon, United States v. Hillis, 656 F.
App’x 222 (6th Cir.2016),and theSupreme Court of the United States denied Hillis’s
petition for a writ of certioraron March 20, 201 Hillisv. United States, 137 S. Ct. 1359
(2017).Hillis timely filed herinstantMotion to Vacate on July 24, 201Z1{im. Doc. 556].
The Government responded, as ordered by the Court..[D@f Petitionerthenfiled a
reply brief and affidavit, a motion for evidentiahearing [Doc. 21], and Motion for
Court Order [Doc. 23]asking the Court to requitbe Government or th€lerk of Cout
to provide Petitioner with record excerpts and ckse cited by the Government in its
reply.

I. STANDARDS OF REVIEW

After a defendant has been convicted and exhaustedppeal rights, a court may
presume that “he stands fairly and finally convitteUnited Statesv. Frady, 456 U.S.
152, 164 (1982). Acourt may grant reliefunder28&.C. § 2255, but the statute “doeot

encompass all claimed errors in conviction and sening.”United Statesv. Addonizio,

3The Government’s brief states Defendant objectethebenhancement for obstruction of justice and the
Court sustained the objection, resulting in a raducin her guideline range from 1888 months to 121
151 monthsThisis incorrect. The Court overruled Defendant’s obit, finding a twelevel enhancement
for obstruction appropriate. [Doc. 482 at 23;3]. The reduction in Defendant’s advisory guidelirange
was due to an amendment to the United&a&entencing Guidelinesd| at 3233].
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442 U.S. 178, 185 (1979Rather, collateral attack limits a movant’s allagas to those
of constitutional or jurisdictional magnitude, drase containing faatal or legal errors
“so fundamental as to render the entire proceedhnglid.” Short v. United States, 471
F.3d 686, 691 (6th Cir. 2006) (citation omittedde also 28 U.S.C. § 2255(a).

In a 8§ 2255 action,[a]n evidentiary hearing fis required unletske record
conclusively shows that the petitioner is entittedno relief.” Martin v. United States,
889 F.3d 827, 832 (6th Cir. 20 18)uoting Campbell v. United States, 686 F.3d 353, 357
(6th Cir. 2012)). Otherwise, “a district court mawly forego ahearing where ‘the
petitioner’s allegations cannot be accepted as breuse they are contradicted by the
record, inherently incredible, or conclusions ratttean statements of factld. (quoting
MacLloyd v. United States, 684 F. App’x 555, 559 (6tRir. 2017)).

To establish that she has received ineffectivesaanice of counsel, a convicted
defendant must satisfy the tworonged test set forth by the Supreme Court olth&ed
States inStrickland v. Washington, 466 U.S. 668 (1984).Strickland holds that a
petitioner cannot establishis counsel waseffective unless he demonstratiédsat (1)
counsel’s performance was deficient, such that selidid not render reasonably effective
assistance as measured by prevailing professiooahs; and (2) he was prejudiced by
the deficiency, i.e., theris a reasonable probability that but for couisss@leged acts or
omissions, the results of the proceedings wouldehaaen differentld. at 68788, 694;
Huff v. United States, 734 F.3d 600, 606 (6th Cir. 2013) (applyiBgickland test to
82255 claims). The failure to satisfy either prorfgstrickland requires dismissal of the
claim and relieves the reviewing court of a dutyctmsider the other prondlichols v.
United States, 563 F.3d 240, 249 (6th Cir. 200%ge also Strickland, 466 U.S. at 697.

Finally, Strickland “requires the defendant to identify specific acts amissions by
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counsel that were ‘outside the wide range of prafasally competent assistanceCarter
v. Bogan, 900 F.3d 754 (6th Cir. 2018yoting Strickland, 466 U.S. at 690).

In the context of an ineffective assistanceatfinsel claim, an evidentiary hearing
is required unles@) the record conclusively showke petitioner is not entitled to relief
on the grounds that her counsel rendered a defigpenformanceand (ii) the record
conclusively shows that any deficiepé¢rformance could not have prejudiced petitioner’s
defenseMacLloyd v. United States, 684 F. App’x 555, 560, 562 (6th Cir. 2017).

[11. ANALYSIS

A. Motion to Vacate

Petitioner says she was denied effective assistahceunsel because h&wyer
(1) failed toproveshewas at work when she was purportedly buying pseptedrine,
(2) failed to negotiate an acceptablelea agreement (3) failed to challenge the
presenénce report and minimize Petitioner’s sentencingosxire and (4) failed to
present the strongest arguments in her favor oreapfphe Government opposes the
motion and argues an evidentiary hearing is noessaryThe record before the Court
conclusiely establishes that Petitioner was not deniedctffe assistance of counsel on
the grounds raised arttle Motionto Vacatewill be denied.

1. Ground OneFailure toProveAlibi Defense

For her first ground, Petitioner claims trial coehsvas ineffective because he
failed to obtain evidence to support Petitionetibiadefenseand present it at tria|Doc.
1lat 4]. Petitionesaysshe was etually & work at times when the Governmesiaimsshe
was buying geudoephedrin¢Doc. 17 at 1]Sheclaims, as she did at trial, that her driver’s
license was used without her consent to purchasegsephedringDoc. 5 at 8].Her

alibi could have been established, she argues, usecahewas in the presence of
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coworkers, using passwoiprotected softwee, and performing work that could only have
been done by someone with unique experience anailetge of her dutieqdld.]. “[I]t
would be much simpler,” sha&gues, for someone to make a fake driver’s licenssteal
her “extra driver’s license [ld. at 8]. But this simpler explanation was not available to
the jury, because according to Hillis, her attorffayled to inspire reasonable doubt’ by
suggesting someone made a fake license’ and Hindato prove defendant was at
work...” [Id. at 19]. Shesaysthe subpoenasfe wrote weretoo generalto elicit the
information she needed to prove her alibi, and tdla¢ was told of the lack of detailed
records only a week before trifiDoc. 17 at 2]¢ She also faultber counsefor not calling
anywitnesses to testiffhough she does not say whodoelld have called[Doc. 5 at 19.

The Government submits the affidavit ber trial counselin support of its
response. [Doc. 11]. Counselavers that he sent subpoenas to fiverfer employers of
Petitionerin an attempt to obtain records that would contcadihe pseudoephedrine
pharmacy logs offered by the Government as prdbi@at Hillis purchased
pseudoephedringld.]. One employer had no records to produce, one hay wabe
information, and anotheynly had recordgrior to the start date of the conspiracy. [Doc.
10-1 at 9 5]. None of the records contradicted thedsnment’s proof, scounselrelied
on, inter alia, Hillis’s testimony and the absence of other ewideplacing her at the
pharmacies in questionld.].

The record demonstratésllis’s counseldid in fact investigate Hillis’s claim that
she was at work during some of the pseudoephedpiurehasesassociatedwith her

license but was unable to obtain eélrecords necessary to support this clafasuming

4 She also claims thdter attorney'sassistant failed to give him messages from Hillislavas subsequently
fired. [Doc. 17 at 42]. It is not clear what impact this issue suppdgddd on Hillis’s case.
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arguendo thathecould have drafted the subpoenas with greater Hetapecificity, his
failure to do so does not fall outside the wide ganof professionally competent
assistancePetitioner was entitledto reasonably effective assistance of counsel, not
perfect representation.

Nor can Petitioner establish prejudideetitioner’sfixation on her employment
alibiignores the reality of the remaining evidermgainst he She admittedo purchasing
pseudophedrine with her bank card and multiple peopletiiess she purchased
pseudoephedrine and traded it for methamphetamime Government presented
evidence thaPetitionermade purchases with her bank card at the samedmden the
same locationthat her codefendantdboughtpseudoephedrine for the manufacture of
methamphetamindgCrim. Doc. 481 at 4&%6]. Moreover, Hillis does not say when she
was at work or which purchasesuld have beemisputed if any. She does not say, for
example, wlat days andhoursshe normally worked or for which employe¥gith respect
to some of the subpoenas, it appears the informaltidlis seeks does not exist. Hillis
therefore cannot show a reasonable probability thatresults of her trial would have
been differentfiher counsel had pursudter employmeninformation more quickly or
more aggressively.

Petitioner also claimtrial counsefailed to seek surveillance video of the dates in
question, failed to subpoena any of the clerks stnoposedly sold Sudafed tolkH, failed
to engage the services of a professional hemiting analyst to prove the pharmacy logs,
and failed to match transaction detail records tiiddbank records. [Doc. 17 at | 11But
counselstrategically highlighted each of these deficiescie the Government’s proof
during trial and avers this decision was intentiorjBoc. 10-1 at { 5]. He noted the

Government’s lack of surveillance video, lack ofidavriting analysis, and lack of witness
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identification of Hillis as a pseudoephedrine puashr in his closing argumernbDoc. 507

at 58].He also objected to the admission of the pseudogphe pharmacy logs and
objected to the manner in which the Government se@mined Hillis regarding the
transactions[Doc. 419; Doc. 481 at 48]ndedal, the Government was made to identify
for the jury which transactions were purportedlydeawith Hillis’s debit card versus
which were associated with her driver’s license gadd for by other meanfDoc. 481 at
48-50, 5657].

Finally, Hillis saystrial counselshould have argued to the jury that someone
created a fake drivéy licensewith her name and licenseumber on it and used it buy
pseudoephedringDoc. 5 at 8].It is not difficult to imagine that suchwildly speculative
argument might have called into question Hillis's credibility and ltimately
disadvantaged heShe further argueber attorneyshould have made a “urisdictional
argument,” but does not explain what that mednetitionerhas not shown that her
counsel was ineffectiveith regard to investigating and presenting anialdéfenseEven
if she could show that some ofthe purchasesle with her driver’s license were not hers,
she admitted to otherandthe Government presentégstimonialevidence of her role in
theconspiracyShecannotshowa reasonable probability that the result of healtniould
have been different had her counsel establishedwstsat her place of employment at
some unspecified time.

2. Ground Twe—Failure to Negotiate Acceptable Plea Agrearne

Petitioner next claims her counseas ineffective because he failed to pursue an
Alford plea,failed to explain and negotiate for applicationtbé safety valve provision,
and failed to explain how Hillis’s conduct did oidchot satisfy the elementfthe charged

offenses. [Doc. 1 at 5Hillis does not say how she was prejudiced by theskciencies,
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but presumably she means to suggest that but fonsel's ineffectiveness, she would
have been offered and accepted a favorable pldhs Hitially claimed “at no time” was
she “offered any type of plea.”[Doc. 17 at { 3peSid not renew this contentioiollowing
the Government’ssubmission of evidencédnat a plea offer was indeed made amauld
haveincluded a twelevel safety valveeduction.

A defendant has no constitutional right to a plaadain, much less a specific type
of plea bargain See Weatherford v. Bursey, 429 U.S. 545, 561 (1977) (“[T]here is no
constitutional right to a plea bargain.”). Howeveéf,a favorable offeris made, the
defendant’s attorney must communicate that offaeview the charges with the
defendant, including a discussion of the elemenésessary for the conviction, the
evidence that may support those elements, and #rdeacing exposure that the
defendant faces.MacLloyd, 684 F. App'x at 560qluoting Lafler v. Cooper, 566 U.S. 156
(2012)). “The failure of defense counsel to provtefessional guidance to a defendant
regarding his sentencing exposure prior to a pleg oonstitute deficient astance.1d.

That is not what Hillis contends happened here.hRatshe sayber attorney
failed to negotiate an “acceptable plea agreemetelling her “she must either plead
guilty (and admit to criminal conduct) or go toaki’ [Doc. 51 at | 45]. The record
reflects those were in fact her options. She s&ysaskedcounselwhy anAlford plea
“best interest plea,” or “no contest pleaas not availabléo herandhetold hereither
that such a plea was not possible or thily the prosecutor cdd make that offer.l[d. at

11; Doc. 17 at  13§She believes, however, that she was a good canalfdatan ‘Alford

5Thisconversation appears to have occurred after shesesaiencegdas she indicates she was incarcerated
when she learned of akiford plea. [Doc. 17 at § 13]. She was not remanded sbamly until the conclusion
of her sentencing hearinfpoc. 430].

12



plea” due to her lack of criminal history and theacacteristics of her edefendants. The
record does not establish whether there wergotiations for such a plédld. at 11].

An Alford plea is simply “a guilty plea entered by a defendaho either 1)
maintains that he is innocent; or 2) without maintag his innocence, fis unwilling or
unable to admit’ that he committed ‘acts stiuting the crime.”United States v.
Tunning, 69 F.3d 107, 110 (6th Cir. 1995%)uUoting North Carolinav. Alford, 400 U.S. 25
(1970)). “An Alford-type guilty plea is a guilty plea in all materiaspects.1d. at 11.Her
attorney statement thaPetitionerwould have to plead guilty or go to trialould
therefore have beeaccurate evemad shebeen offered amlford-type plea agreement.
More obviously,defense counsel could not compel the Governmenmwffes any specific
plea ageementandHillis was apparentlynwilling to plead guilty.

There is, perhaps, some factual dispute as to vdreRetitioner was offered a plea
but to the extent there is a genuine dispute, imas material to the resolution of the
motion to vacate. Imer initial pleadings, Hillis conterscshe was not offered any plea at
all.[Doc. 17 at T 3]In response, the Government pressithe affidavits of her attorneys,
Brian O’ Shaughnessy and Peter StriafBeth aver they discussed the possibility of a
plea agreement with her. O'Shaughnessy says hedaftkid Hillis about whether a plea
agreement was appropriate in her case and thaasthvis “standard practice’to discuss
the safety valve provision for defendants with mongnal history. [Doc. 102 at{{ 5, 7].

Strianse avers that on April 18, 2013, an AUSA eishaughnessy an email outlining the

6 Petitioner cites statements made by the Courtmtesecing regarding whether there had been discassio
between counsel. [Doc. 5 at 12]. The Court’s latkroowledge regarding plea negotiations does nqilym
that negotiations should have occurred.

7 The record reflects Hillis was represented by Bri@Shaughnessyeginning December 3, 2012
[Doc.261], and that Peter Strianse was substituted as cdonskune 10, 201@oc. 368].
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terms and conditions of a proposed plea agreemealyding a safety valve reduction,
indicating Ms. Hillis would face 30 months or ledgail time. [Doc 10-1 at 6]. This email
does not appearintherecord and Mr. O'Shaughn@éseyg not make a similar declaration.

Strianse’'saffidavit also includes an April 8, 2014 email framme AUSA setting out
terms and conditions of a plea agreement prop¢sadl.at 10-1]. Per the proposal, the
Government agreed to recommend the applicatioh@fbafety valve exception, provided
Hillis made a full admission of her involvement in the nfe. |d.]. The emalil chain
includes a draftounterproposaby Strianse that Hillis apparently refused to auib®
him to send.|[d. at 6, 10]. The email proposal contemplated an 184month sentene
[Id. at 10]. Strianse says he advised Hillis to setde tase and reach a plea agreement.
[Id. at 6].

In her reply, Hillis does not repeat her contentibat she was never offered a plea,
nor does she dispute the Government’s account eftsv Instad, she now says “the
superceding [sic] indictment came on the heels @fsB Hillis refusing to plead guilty;
two (2) new charges were promised as retaliatidsif Hillis failed to plead guilty.” [Doc.
19 at 7 6]8 It is difficult to square this accourmwith her initial claim that she was never
offered any kind of plea. Consistent with Hillidater version of events, the second
superseding indictment adding new charges was netdion April 23, 2013, just five days
after Strianse avers the Governmemndde a plea proposal.

Regardless of her factual allegations, the stasgidfor Hillis's motion is not that

she was never offered a plea. Instead, she arduesvas denied effective assistarude

8 Likewise, in her Motion for Evidentiary Hearing [Doz1], Hillis identifies the numerous factual disputes
she believes must be resolved by the Court. Whesherwas offered a plea agreement is not among them
[Id.].
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counsel becausker attorneydailed to procure an “acceptable” plea and may hnave
soughtthe specific type of plea Hillis desiregresumablyne that did not require her to
plead guilty. There is no dispute that such a pl@as never offered t®etitioner The
inability to procure a plea offer that client wans to accept is not constitutionally
ineffective assistance of coungel.

Hillis also claimscounseldid not explain the elements of the offenses withick
she was charged. In the context of evaluating a plgreement, such an oversight could
perhapgise to the level of ineffective assistan8ee MacLloyd, 684 F. App'x at 560But
she makes this allegatiomm the abstract, unconnected tbe assessment of a plea
agreement. Similarly, she does not explain how grisjudiced her or what she would
have done differently if she had more informatidm. the extent Hillis contendker
attomeymay not have engaged in plea negotiations, shenclainly a lack of knowledge
as to whether those discussions occurred. [Dod 5l The record now reflects that
counselttempted to negotiate a plea agreement for Hfllis.

3. Ground ThreeFailure to Dispute Legal and Factual Errors in PSR

For her third basis for relief, Hillis argues hetanhey was ineffective at sentencing
because he failed to dispute inaccurate informatiothe PSR, failed to challenge the
inaccurate application of thfacts to sentencing laws, failed to offer mitigatjdailed to
present a alternative sentencing option despite the existesfdeetter options, failed to
perfect the record for appellate review, and falecthallenge her sentence as in excess

ofthe satutory maximum.Doc. lat 7].Sheclaims counsehiled to tell her “that anything

9 Importantly, Hillis does not argue or allege thedr attorneyseceived a formal plea offehat was not
communicated to her.

10 The proposal included a twlevel safety valve reduction, as did the Governmseptior proposal. [Doc.
10-1 at 10].
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in the PSR (which was not disputed) would becomstpulated fact for sentencing.” [Doc.
17 at 2].Hillis saysher lawyerdid not explain the sentencing to Hillis, incind how the
Court arrived at the sentencing guideline ranges Sayscounsel‘did not present any
ideas on how he would mitigate sentencing” ancethilo follow Federal Rule of Criminal
Procedure 32 in some unspecified wdyoc. 17 at | 14].

Hillis’'s sentence was not driven by the Presentence Inwgiig Report or the
United States Sentencing Guidelines, but by the mandatonymum sentence provided
by statutefor the offenses she was convicted of committinilye $loes not identify even
one factual error in the PSR or explain why shedvel her guideline sentemange was
improperly calculated. Contrary to Hillis’s conteort, her lawyerfiled and extensively
argued objections to the PSR, and moved for a daavdwariance[Crim. Doc. 454; Crim
Doc. 455; Crim. Doc. 482]The PSR was revised in responsdheseobjections, at least
one objectionwas sustained by the Court, and a downward variawes granted at
senterming.Petitionerinsists there were “better options”and that harregel should have
mitigated her sentendrut does not explain what mohecould have done.

Petitionerargues there are “checks and balances to aid andafeg when the jury
has been nsied by a clever presentation...making the defendgoptear guilty.” [Doc. 5
at 17]. She believes that “[m]erely giving some@wmnething with which they create a
crime does not mean you approve of or are even awae crime will occurand that
“InJowhere does the record reflect that the defendant manufact or distributed any
drugs.”[Doc. 5 at 17].Though couched as ineffectiveness of counsel,dhgeiment is no
more thanPetitioner’scontinued insistence that her actions did nomnstitute acrime.

Finally, Petitionerobserves that at sentencing, the Court asked wh ¢hleee were

any further objections to the PSR or anything dlsat needed to go in the record.
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[Doc. 13]. Petitioner misinterprets these routine quasti@s suggesting her wosel
missed an opportunity to advocate for her.

4. Ground FourRepresentation on Appeal

For her fourth ground, Petitionehallengeterrepresentatiooon appealbut fails
to identify any specific errorsShe claimder lawyerabandoned hestrongestargument
on appeal, failed to correct trial erroemdfailed to support his arguments with strong
citation to authority on the requesta@fudge during oral argumenfiDoc. 1 at 8].Hillis
does notidentify the argumentsr citationsthatshouldhavebeenraised or errorsthat
should havdeencorrected Strickland “requires the defendant to identify specific acts o
omissions by counsel that were ‘outside the widege of professionally competent
assistance.Carter v. Bogan, 900 F.3d 754 (6tkCir. 2018) Quoting Strickland, 466 U.S.
at 690).Hillis has not done this, leavinhe Court with nothing further toeview with
respect to her appellate representation.

5. Miscellaneous Issues

Hillis raisesdozensf otherchallenges téhe competence of her counsgeéth little
argument or explanatior&he claimsinter alia, that her attorney(s)failed to challenge
the indictmentfailed to challenge a “defective” grand jury prosefiled to challenge
subject matter jurisidtion, failed to demantguideline codesfrom the probation office,
failed to propose jury instructions, failed to dsk first offender treatmengnd failed to
challenge the Governmentsseof information provided by Hillis. She does not éip
anyof this. She does not say, for example, what wasngrwith the grand jury process,
why subject matter jurisdiction was lacking, or whiaformation should have been

challenged.
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Again, the Strickland test requires a greater degree of specificity thlais to
overcome the “strong presumption” that the challethgonduct was professionally
reasonable. Petitioner has not met tétisndard, even in light of hgrro se status.She
also saysher counselfailed to “persist” in his arguments, failed to “strajwn his
argument with proper citation to authority,” failed “flesh out his argument” and so
forth. [Doc. 20 at 45]. Sucherrors in toneand presentatioareinsufficient to establish
ineffective asstanceevenassuming they were errors at.all

Similarly, Petitionermakes a number of arguments tlaaé factuallyincorrector
legally baselessShe claimdher trial counsefailed to argue that no methamphetamine
was recovered in the case and none wastésibed. Buther lawyermade and argued a
motion for acquittalon this basis and emphasized tBevernment'dack of evidence in
his closing argument. She saysfaiged “toraise safety valve,” but the record reflects that
his proposed settlement offer to the Government lddiave included the safety valve
provision. She sayxounselfailed to object to the Court’s striking the conspiracy to
distribute from the jury instrugins and the verdict formresulting in a constructive
amendment to the indictme#itYet he made this precise argument at the close of the
Government’s proof.

She arguegounsel‘never disputed the guideline as calculated by @ffice of
Probation nor dd he offer an alternative calculation to the Coufboc. 17 at 3]. Buther
attorneymade multiple objections the PSR and throbation OfficeevisedtheP SRin

response At sentencinghe objected to the twdevel enhancement for obstruction of

11 petitioner suggests she was charged with possessibrintent to distribute, believing simple possen
could thus have been a lessecluded offense sent to the jury. But the indictmheloes not charge
possession or conspiracy to possess methamphetaitndhargesonspiracy to distribute and manufacture
methamphetamine
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justicebased on Hillis’s statements to law enforcement &red testimony. After hearing
argument and testimony, the Coufdund that Hillis had lied about purchasing
pseudoephedrine for the purpose of providing it someone to manufacture
methamphetamine. [Dod82 at 3432]. The Courthereforefound the enhancement for
obstruction appropriatéld.].

For related reason®etitioner cannot show théter counsel was ineffective for
failing to demonstrate her entitlemetd thesafety valveprovisionat sentening.2“l n
general, if a defendant is convicted under 21 U.8.841(b)(1)(A), he faces a statutory
mandatory minimum sentence of 120 month#nited Statesv. Barron, 940 F.3d 903
913(6th Cir. 2019).To qualify for a safety valve reduction, the Defamd must meet five
criteria, including: “not later than the time ofdlsentencing hearing, the defendant has
truthfully provided to the Government all informati and evidence the defendant has
concerning the offense or offenses that were pathe samecourse of conduct or of a
common scheme or plan..U.S.S.G. 8§ 5C1.2(a)This requires “an affirmative act by the
defendant truthfully disclosing all information Ip@ssesses that concerns his offense or
related offensesBarron, 940 F.3d at 91fciting United Statesv. Adu, 82 F.3d 119 (6th
1996)). “These requirements reflect the fact that the safalve was intended to benefit
only those defendants who truly cooperatid’ (citation and internal punctuation
omitted). TheCourt’s finding that Petitioner was untruthful at triaksolves in the
negative the question of whether sheuthfully provided to the Government all

information and evidence” she had “concerning tlffercse”by the time of sentencing.

12She also sayker lawyerfailed to ask the Court for “first offender” treatmteunder 28 U.S.C. § 994(j),
detailing the duties of the United States Senteg&@ommission, or 18 U.S.C. § 3607, relating to “Spk
probation and expungement procedures for drug Es®86e.” These prasions do not entitle her to
different sentencing treatment.
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SeeU.S.S.G. $C1.2(a)Petitioner cannt show a reasonable probability that her sentence
would have been different had her lawyarsed the safety valve provision at sentencing.
B. Miscellaneous Motions

Where*the record conclusively shows that the petitiomeentitled to no relief,”
an evidentiaryhearing is not requiredn a § 2255 motionArredondo v. United States,
178 F.3d 778, 782 (6th Cir. 1999) (citation omittedetitioner’s Motion for Evidentiary
Hearing [Doc. 21] does not identify factual dispsitthat preclude the Courftom
resolving her Motion without an evidentiary hearifdpe recorcconclusively establishes
that Petitioner was not denied effective assistasfamunsebn the grounds stated, and
the Motion for Evidentiary Hearing [Doc. 2djill be denied.

Petitione also urges the Court to require the GovernmenheiClerk’s Office to
provide her with transcript excerpts atite legal authority cited ints brief. [Doc. 23].
Petitioner contends she is at a disadvantage ilyirgpto the Government’s brief, but eh
has already filed a reply. Petitioner was entitledile onereply pursuant to the Court’s
Order [Doc. 2] and Local Rule 7.1, which providedyofor an initial motion and brief, a
response, and a reply by the moving party. E.D.nldnR. 7.1(a). Addional briefs and
papers are not permitted without prior approvaltlé Court, which has not been
requested. The Motion to Vacate [Doc. 1] has begly briefedand is ripe for review. fie
Motion for Court Order [Doc. 23] will be denied a®oot.

V. CERTIFICATE OF APPEALABILITY

When considering a 8§ 2255 motion, this Court mussue or deny a certificate of
appealability when it enters a final order advetsethe applicant.” Rule 11Rules
Governing Section 2255 Proceedinfgs the United States District CourtBetitioner

must obtain a COA beforshe may appeal the denial bér § 2255 motion. 28 U.S.C.
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8§2253(c)(1)(B). ACOAwill issue “only if the applBmt has made a substantial showing of
the denial of a constitutional right.” 28 U.S.C2853(c)(2). For cases rejected on their
merits, a movant “must demonstrate that reasonjabiets would find the district court’s
assessment of the constitutional claims debatablerong” to warrant a COASlack v.
McDaniel, 529 U.S. 473, 484 (2000). To obtain a COA onarclthat has been rejected
on procedural grounds, a movant must demonstrétat jurists of rason would find it
debatable whether the petition states a valid clairthe denial of a constitutional right
and that jurists of reason would find it debatalleether the district court was correct in
its procedural ruling.Td. Based on thé&lack criteria, the Court finds that a COA should
notissue in this cause.
V. CONCLUSION

For the reasons stated hereletitionerhas failed to establish any basis upon
which 8§ 2255 relief could be granted, and it is #fere ORDERED that her § 2255
motion[Doc. 1; Crim Doc. 556js DENIED.

The Motion for Evidentiary Hearing [Doc. 21] andMotion for Court Order
[Doc.23] areDENIED ASMOOT.

A certificate of appealabilitfrom the denial oPetitioner’'s§ 2255 motion will be
DENIED. Aseparate judgment Wenter.

SO ORDERED this 14th day ofSeptember2020.

__/s/ Harry S. Mattice, Jr.
HARRY S. MATTICE, JR.
UNITED STATES DISTRICT JUDGE

21



