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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
atWINCHESTER

KEVIN JOEL WARREN
Case Na. 4:15-cr-10; 4:17-cv-60
Petitioner
Judge Mattice
V.
Magistrate Judgeee
UNITED STATES,

N N N N N N N N N

Respondent

MEMORANDUM OPINION

Before the Court is the Motion to Vacateet Aside, or Correct Sentence under 28
U.S.C. § 2255 filed by federal inmate Kevin Warrf&aseNo. 4:15-cr-10, Crim. Doc. 39;
CaseNo. 4:17-cv-60, Doc.1]. As ordered, the Government has filed a responseh¢o
Motion. [Doc. 3].Warrensought and was granted an extension of time in wihacfile a
reply[Doc. 5], but did not do sddaving considered the pleadings and the recorch@lo
with the relevant law, the Court finds there is meed for an evidentiary hearifdgnd
Warreris 82255 motion will beDENIED.

l. BACKGROUND FACTS AND PROCEDURAL HISTORY

On July 6, 2015, Petitioner Kevin Joel Warren was dear with knowing
possession of child pornography. [@ri Doc. 1]. Pursuant to a written plea agreement
[Crim. Doc. 6], Petitioner pleaded guilty to possessiortofd pornography in violation

of 18 U.S.C. § 2252(a)(4)(B). The plea agreemertitee that the maximum term of

1An evidentiary hearing is required on a 8§ 2255 motunless the motion, files, and record conclugivel
show that the prisoner is not entitled to religde 28 U.S.C. § 2255(b)t is the prisoner’s ultimate burden,
however, to sustain his claims by aeponderance of the eviden&ee Pough v. United States, 442 F.3d
959, 964 (6th Cir. 2006). Accordingly, where “thecord conclusively shows that the petitioner isitted

to no relief,” a hearing is not requiredrredondo v. United States, 178 F.3d 778782 (6th Cir. 1999)
(citation omitted).
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imprisonment was 10 yearfllowed by a term of supervised release of at ieagears

and up to life. [d. at 1].

[Crim.

U.S.C.

In support of his plea, Petitioner stipulated te fbllowing:

In June 2014an agent of the Tennessee Bureau of Investigati@mtified a
computer using the ARES persoo-person file sharing network at a specific IP
address thahad105 files suspected of containing child pornograghg. at 2].

The agent downloaded child poography that was stored and offered through
file-to-file sharing from the same IP address.

The IP address belonged to a specific address @lb$tille, Tennessee.

On July 17, 2014, TBI agents executed a searchawvdrat the address associated
with the IP address, which wa@/arren’s residenceand discovered numerous
images of child pornography oarrers computer.

Warrenadmitted to downloading images of child pornography

Doc. 6 at 2].

In the plea agreement, Petitioner agreed not ®dity notions pursuant to 28

§ 2255 or otherwise collaterally attack l@nviction or sentence, with two

exceptions: he retained the right to file a § 2256tion as to ineffective assistance of

counsel and prosecutorial miscondudct.[at 7]. Similarly,Petitioner waived his right to

appeal, except as to a sentence imposed abovetherscing guideline range determined

by the

Court or above any mandatory minimum senéeteemed applicable by the Court,

whichever is greaterldl.].

The Court’s Probation Office prepared a Presentdneestigation Report which,

as revised, calculated Petitioner’s base offengel ket 18 [Crim. Doc. 18 at | 12]The PSR

calculation added 15 points for special offenserealteristics, including two pots
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because “[tlhe defendant used a peer to peer filris program which constitutes
distribution” pursuant to U.S.S.G. 82G2.2(b)(3)(F)d. at T 14] see United States

Sentencing CommissionGuidelines Manual U.S.S.G. 82G2.2(b)(3)(FYNov. 2015).

Pditioner’s adjusted offense level was 33, less &hrpoints for acceptance of
responsibility. [d. at {1 2325]. Based onan offense level of 3&nd a category two
criminal history,Petitioner’sguideline imprisonment range was 108 to 135 monfhdb.
at 146]. Because the statutory maximum sentence is 120 nsqiik effective guideline
range was 108 to 120 months$d]]. Petitioner’s counsedid not object to the PSR, but
moved for a sentencing variance below the guidedarege [Crim. Doc. 31]. The motion
was basen Petitioner’s seizure disordeelated medical and psychological difficulties,
and thé relationship to theonset of criminal behaviorThe Court adopted the PSR
without change [Crim. Doc. 35] and imposed a sen¢eaf 108 monthsmprisonment,
followed by ten years of supervised reled€xim. Doc. 34].

Petitioner did not appeal. On October 10, 2017jled atimely Motion to Vacate?
Petitioner raises four grounds for appeal, eaclebdas his contention that he should not
have received a twqoint sentencing enhancement for distribution afccpornography
under U.S.S.G. 82G2.2([B)F). Petitioner argues (1) his counsel was inite for failing
to challenge the enhancement, (2) the Court imprigpeapplied the sentencing

guidelines, (3) the United States Attorney’s Offiseresponsible for the enhancement

2The Motion waglocketed on October 16, 2017, but signed on Oct@deP0 17 See Sanchez-Castellanov.
United States, 358 F.3d 424, 427 (6th Cir. 20048 2255 motion deemed filed when presented to priso
authorities). Petitionemwas sentenced on September 26, 2016, and judgnrgetexl on September 28,
2016.“[W]hen a federal criminal defendant does not agpedhe court of appeals, the judgment becomes
final upon the expiration of the period in whichetthefendant could have appealed to the court of algpea
even when no notice of appeal is filetd.; seeFed. R. App. P. 4(b)(1)(A) (providing fourteen ddgsdirect

appeal)



constituting prosecutorial miscondycand (4) a subsequentamendment to the
guidelines makgPetitioner eligible for a sentence reduction.
. LEGAL STANDARDS

After a defendant has been convicted and exhausted p&adpights, a court may
presume that “he stands fairly and finally convitteUnited Statesv. Frady, 456 U.S.
152, 164 (1982). Acourt may grant reliefunder2&.C. § 2255, but the statuthoes not
encompass all claimed errors in conviction and srning.”United Statesv. Addonizio,
442 U.S. 178, 185 (1979Rather, collateral attack limits a movant’s allagas to those
of constitutional or jurisdictional magnitude, drase containindgactual or legal errors
“so fundamental as to render the entire proceedhnglid.” Short v. United States, 471
F.3d 686, 691 (& Cir. 2006) (citation omitted)seealso 28 U.S.C. § 2255(a).
[11.  ANALYSIS

A. Ineffective Assistance of Counsel

Petitioner’s first ground for relief is ineffective assistance obunsel. His
supporting facts are as follows:

Counsel failed to object to the addition/ inclusiohan enhancement for

distribution of child pornography (USSG § 2G2.2@))(F) when Petitioner

wasnot charged with distribution, nor was distributiewer alleged in the

relevant facts/ conduct.
[Doc. 1 at 4].

To establish that he has received ineffective assise of counsel, a convicted
defendant must satisfy the twaronged test set forth by the Supreme Court oldthéed
States inStrickland v. Washington, 466 U.S. 668 (1984).Strickland holds that a

petitioner cannot establishis counsel waseffective unless he demonstratiédsat (1)

counsel’s performance was deficient, such that selidid not render reasonably effective



assistance as measured by prevailing professiooahs; and (2) he was prejudiced by
the deficiencyj.e., thereis a reasonable probability that but for couisssEleged acts or
omissions, the results of the proceedings wouldehaaen differentld. at 68788, 694;
Huff v. United States, 734 F.3d 600, 606 (6th Cir. 2013) (applyiBgickland test to
82255 claims). The failure to satisfy either prorfgstrickland requires dismissal of the
claim and relieves the reviewing court of a dutyctmsider the other prondlichols v.
United States, 563 F.3d 240, 249 (6th Cir. 200%ge also Strickland, 466 U.S. at 697.
Finally, Strickland “requires the defendant to identify specific acts amissions by
counsel that were ‘outside the wide range of prafasally competent assistanceCarter

v. Bogan, 900 F.3d 754 (6th Cir. 20189oting Strickland, 466 U.S. at 690).

Petitioner has not made the showing require&tbickland. He claims his counsel
was ineffective for failing to object to the enha&mtent for distribution of child
pornography “when Petitioner was not charged witstribution, nor was distribution
ever alleged in the relevant facts/ conduct.” [Db@t 4]. To clarify, distribution was
alleged in the PSR. The PSR indicstieat the TBI began investigating “ARES peer to peer
file sharing program at a specific IP address.” D828 at { 5]. According to the PSR,
Petitioner told TBI agents he thought he had turwo&dhe file sharing ability on his
computer and admitted that he had memory issues aceizure disorderld. at T 6].

As the United States points out, at the time ofddefant’s conviction, use of a peer
to peer file sharing program wasfBcient to support an enhancement for distribution
under U.S.S.G. 8§ 2G2.2(B)(F). United Statesv. Abbring, 788 F.3d 56%6th Cir. 2015).
The defendant ilbbring was charged with receiving child pornography. Liketitioner,
he downloaded child pornography using the peepeer file sharing program Arekd.

at *566. At sentencing, the district court conclddes had distributed child pornography



by using Aresld. This triggereda two-level enhancement under 8§ 2G2.2(b)®) On
appeal, the defendant argued the court had misaghphe Guidelinesbecause his
conduct did not rise to the level of distributidd. at 567.

The United States Court of Appeals for the SixthcGit rejectedthe defendant’s
contention that his use of Ares was insufficienstpport thalistributionenhancement
The court explained: “Time after time, we have aggl the catchall twdevel
enhancement to distribution through such-fleaing software.”ld. The defendantn
Abbring had *“tried to prevent” file sharing through Ares bgterrupting active
downloads, since he could not disable the automfilBesharing component of the
program during downloadindd. “As for Abbring’s intent,it makes no difference to
whether he planned to engage in ‘distribution’unthee guidelines; all that matters is the
knowing sharing of the filesId. at 56768.

Petitioner does ot challenge angfthefactual allegationsn the PSR. He does not
reiterate hisstatement téaw enforcement that he thought thefdkaring component of
Ares was turned off. His only contention is thatvia@s not charged with distributicaand
distribution was not allegedBut distribution was alleged in the PSR, and he
acknowledged in his plea agreement that his sentermeddibe determinetby the Court
after it receives the presentence investigatioror€@mnd would be based on the entire
scope of the defendant’s criminal conduct, the ddént’s criminal history, andyrsuant
to other factors and guidelines...”[Doc. 6 at &f.the time of his sentence, Sixth Circuit
precedent clearly permitted a tvievel enhancement for distribution through a file
sharing programPetitioner is simply mistaken that his conduct didt satisfy the
standard at the time. Accordinglyetitioner'scounsel was not ineffective for failing to

raisethis argumentSee Sutton v Bell, 645 F.3d 752, 755 (6th Cir. 2011) (“Given the



prejudice requirement, ‘counsel cannot be inefiectorfailure to raise an issue that lacks
merit.” (quoting Greer v. Mitchell, 264 F.3d 663, 676 (6th Cir. 2001)).

B. Application of Sentencing Guidelines

Warren’s challenge tthe Court’s application of alistribution enhancemeriails
because “a defendant cartnose a § 2255 motion to vindicate noanstitutional
challenges to advisory guideline calculationSnider v. United States, 908 F.3d 183, 191
(6th Cir. 2018) Bullard v. United States, 937 F.3d 654, 660 (6th Cir. 2019) (“A
misapplicationof-an-advisoryguidelinesrange claim is not cognizable under § 2255.”
(cleaned up))Petitioner contends he received a tpoint enhancemerfor distribution
of child pornography “when no distribution was ewdleged, much less proven.” [Doc. 1
at 5].As explained abay,the enhancement was justifiadder the law of the Sixth Circuit
at the time of Petitioner’s sentencing. Moreovdrthie twopoint enhancement were
removed, Petitioner’s sentence would still be withihe guideline rangevith an offense
level of 28 aml a categorywo criminal history, his guideline range would haveehe8 7
108 months.See U.S.S.GSentencing Table (No2015).

Section 2255 authorizes pesbnviction relief only when a sentence “was imposed
in violation of the Constitution or laws of the Uad States, or...the court was without
jurisdiction to impose such sentence, or...the seodewas in excess of the maximum
authorized by law, or is otherwise subject to collatieattack...” 28 U.S.C. § 2255(a)s
the Sixth Circuit has explained§ 2255 claims that do not assert a constitutional or
jurisdictional error are generally cognizable orflyhiey involved a fundamental defect
which inherently results in a complete miscarriajgustice.” Snider, 908 F.3d at 191
(quoting Davis v. United States, 417 U.S. 333, 346 (1974)Retitioner’s sentence was

below the statutory maximum and within the rangeoremended by the United States



Sentencing Guidelines, with or without the twoint enhancementle does not allege
he is actuallyinnocent of the offense of convioti@venwerethe enhancement improper,
it cannot plausibly be characterized as a fundameteteict.Id. at ©1.

In addition, Petitioner waived the right to collaadly attack his conviction and
sentence except as to prosecutorial misconducheffective assistance of counséhe
United States Court of Appeals for the Sixth Citchas consistently helthat plea
agreement waivers of 8§ 2255 rights are enforcede=Cox v. United States, 695 F. App’x
851, 88 (6th Cir. 2017)Davila v. United States, 258 F.3d 448, 450 (6th Cir. 200 )]t
is well settled that a defendant in a criminal casay waive ‘any right, even a
constitutional right,” by means of a plea agreeme@bx, 695 F. App’xat 853 (quoting
United Statesv. Fleming, 239 F.3d 761, 7684 (6th Cir. 2001)) (internal quatian marks
omitted). To the extent Petitioner raises this essseparately from his ineffective
assistance of counsel claihe has waived itFinally, Petitioner’s claim is procedurally
defaulted because he failed to raise it on appedlleas not shownatise or prejudice to
excuse the default.

C. Prosecutorial Misconduct

Petitioner next argues that the “U.S. Attorney'sicaf allowed (if not caused)
enhancement for Distribution of Child PornograptdSEG 8§ 2G2.2(b)(3)(F)) with no
grounds for such.”[Doc.dt 6]. This is the entirety of Petitioner’s argunt@nthis regard.
Because it is procedurally defaulted and substahtimeritless, this challenge also fails.

Amotion to vacate is not a substitute for a dirgpealRegaladov. United States,
334 F3d 520, 528 (6th Cir. 2003). Claims that could haeen raised on direct appeal
but were notwill not be entertained via a motion under 8§ 2258ass the petitioner

shows: (1) cause and actual prejudice to excuséallige to raise the claims previously
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or (2) that he is “actually innocent” of the crinfRay v. United States, 721 F.3d 758 (6th
Cir. 2013). Petitioner does not attempt to makéeitshowing and as the Court has
explained, his ineffective assistance of counsahelis unavailing. His claim is therefore
procedurally defaulted.

Petitioner’s prosecutorial misconduadtim also fails because it is0 more than a
bald assertion without any allegation wfongdoing.Petitioner bears the burden of
establishing an error of cehitutional magnitude which had a substantial quirous
effect on the criminal proceedingleed v. Farley, 512 U.S. 339, 353 (1994). And even a
proseprisoner seeking 8 2255 relief must state his claiiib some degree of specificity.
Here, Petitione claims the United States Attorney’s Office “caused” a distition
enhancement underZ52.2(b)(3)(F)but does not explain this accusation or providg a
supporting law or factdn fact, the enhancement was calculated by the oBrobation
Office inaccordance with the law as it existed at the tilhseatencinglt is not at all clear
what the United States Attorney’s Office had to wah the enhancement or what
misconduct they arsupposedo have committedPetitioner’s claim is wholly without
merit.

D. Subsequent Guidelines Amendment

Finally, Petitionerargues that a subsequent amendment to the UnitatesSt
Sentencing Guidelinemakes him eligible for a twpoint reduction. After Petitioner was
convicted, the Sentencing Commission issdatendment 801to clarify the mental state
required for the distribution enhancemeot U.S.S.G. § 2G2.2(b)(3)Prior to the
amendment, there had been a circuit split regardvhgther use opeerto-peer file
sharing programsvas sufficient to constitute distributioNoting the circuit split, the

Commission sideavith courts who had held that the twtevel distribution enhancement



requires a showing that the defendant knew of tleesharirg properties of the program.

United States Sentencing Commissi@uidelines ManualSupgementto Appendi C,

Amendment801, Reason for Amendment

First, Petitioner waived his right to collaterally attakks sentence in his written
plea agreement. He has not presented any reasonhwgwaiver should not be enforced.
He does not attack the validity of his convictiondasentencebut simply argues his
sentence should be reducgde toasubsequent change to tBentencindsuidelines

His challenge also fails because it raises neitloerstitutional nor jurisdictional
error.Thougha subsequent amendment to the Sentencing Guidetiaggprovide a basis
for relief on collateral review this is not such an amendmef{C]larifying amendanents
may be applied retroactively,” while substantiveeamdmentgo the Guidelinesnay not.
United Statesv. Geerken, 506 F.3d 461, 465 (6th Cir. 2007 n amendment is clarifying
if it ‘changes nothing concerning the legal effeétthe guidelines, bumerely clarifies
what the Commission deems the guidelines to haneadly meant.’ld. (quoting United
States v. Capers, 61 F.3d 1100, 1109 (4th Cir. 1995)). To determwhether an
amendment is clarifying or substantive, courts lotk (1) how the Sentaring

Commission characterized the amendment; (2) whetheramendment changes the

3 “Nevertheless, if an amendment clarifies a sentegauideline, rather thasubstantively changes a
guideline, a sentencing court can reduce the setby applying the amendment retroactively, evenis
not listed in U.S.S.G. § 1B1.10(c). But again, inck a case the prisoner files a § 2255 motion wfité
sentencing courtRiverav. Warden, FCI, Elkton, 27 F. App’x 511, *4 (6th Cir. 200 1¥pealso Diazv. United
States, 2017 WL 6569901, *1 (6th Cir. June 23, 2017) (“&¥b, as here, a defendant did not challenge his
sentence on direct appeal, a clarifying amendmeay provide the basis for § 2255 relief only if itifogs
to light a ‘complete miscarriage of justice.fjfoting Grant v. United States, 72 F.3d 503, 506 (6th Cir.
1996)) United States v. Fowler, 3:10-cr-145, 2018 WL 834615, *2 n.1 (E.D. Tenn. Feb. 12120(“And,
contrary to the government’s position, the Sixthc@Git has held that a defendant may file a § 22%fion
to vacate or correct her sentence in light of ‘amemdment [that] clarifies a sentencing guidelinegven if

it is not listed in U.S.S.G. § 1B1.10(d) gyoting Rivera, 27 F. Appx at 515)).
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language of the guideline or only the commentanyd 3) whether the amendment
resolves an ambiguity in the wording of the guidelild.

Application of these factors indatesthe amendment is substantivenendment
801 altered the text of the Guidelines as welllsrtelated commentary. Wasexplicitly
designed to resolvaa circuit conflict regarding,inter alia, the application of the
distributionenhancement to cases involving pe¢efpeer file sharingTheamendment
also hadthe significant legal impactof adding a mental state requirement for the
distribution enhancemenThough the Sixth Circuit does not appear to haveradsed
this issue yetthe United States Court of Appeals for the Tenthc@i has and it
determinedthe amendmentis not retroactiveon collateral reviewUnited States v.
Mullins, 748 F. App’x 795, 8041 (10th Cir. 2018Jaffirming district court denial of § 2255
motion to \acate) TheTenth Circuitfound thatAmendment 801does not retroactively
apply because the amendment effected a substasttarege in the legal landscape, rather
than a mere clarificatiaoh Though the Sentencing Commission indicated it wasfging
therequisite mental state for distribution, it alsdicated it was “adopt[ing] an approach
not previously specified in the enhancemenitd. Because Amendment 801 was
substantive, it cannot be applied retroactivaya motion to vacaté&nd even were the
distribution enhancement removed, Petitioner’s sagé would still fall within the
applicable guideline range. He has therefore fatledllegea fundamental defect or
constitutional error and is not entitled to relief.

Finally, Petitioners fourth ground for relief arguably seeks a senéersduction
underl8 U.S.C. § 3582ather than § 2255. “[Section] 2255 is the propercimanism for
challenging the defendant’s original sentence, @BiB582 is the proper mechanism for

seeking a sentenceduction based on subsequent guideline amendnidiawwler, 2018
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WL 834615at*2 (E.D. Tenn. Feb. 12, 2018giting United Statesv. Carter, 500 F.3d 486,
49192 (6th Cir. 2007)). Though the majority of Petiter’'s Motion focuses on his
original sentene, his fourth ground relates &d'post-sentencing guideline amendment”
and therefore “corresponds in substance to 8 35&R Section 3582(c)(2) only permits
modification of an alreadynmposed sentence basedasubsequently lowered sentencing
range “if such reduction is consistent with applicable polktgtements issued by the
Sentencing Commission.” 18 U.S.C.A3882(c)(2). And the Sixth Circuit has held that
only those amendments listed in U.S.S.G. § 1b1)18fgly retroactively for resentencing
purposes.See United States v. Dullen, 15 F.3d 68, 71 (6th Cir. 1994) (“U.S.S.G.
§1B1.10(d)... exists precisely for the purpose of iiging those amendments that are
intended to be effective retroactively.”). Accordly, to the extent Petitioner seeks a
reduction in his sentence pursuant to 18 U.S.C3682, his motion will be denied.
V. CERTIFICATE OF APPEALABILITY

When considering a 8§ 2255 motion, this Court mussue or deny a certificate of
appealability when it enters a final order adversé¢he applicant.” Rule 11 of the Rules
Governing Section 2255 Proceedings for the Uniteatedt District CourtsPetitioner
must obtain a COA before he may appeal the derfidi® § 2255 motion. 28 U.S.C.
§2253(c)(1)(B). ACOAwill issue “only if the appbat has made a substantial showing of
the denial of a constitutional right.” 28 U.S.C2853(c)(2). For cases rejected on their
merits, a movant “must demonstrate that reasonjabigts would find the district court’s
assessment of the constitutional claims debatablerong” to warrant a COASlack v.
McDaniel, 529 U.S. 473, 484 (2000). To obtain a COA onarclthat has been rejected
on procedural grounds, a movant must demonstraiat ‘furists of rason would find it

debatable whether the petition states a valid clafrthe denial of a constitutional right
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and that jurists of reason would find it debatalleether the district court was correct in
its procedural ruling.Td. Based on th&lack criteria, the Court finds that a COA should
notissue in this cause.
V. CONCLUSION

For the reasons stated hereletitionerhas failed to establish any basis upon
which § 2255 relief could be granted, and 8i8255motion[Case No4:15-cr-10, Crim.
Doc. 9; Case No4:17-cv-60, Doc. 1] willbe DENIED. Acertificate of appealabilitfrom
the denial of his § 2255 motion will RENIED. A separate judgment will enter.

SO ORDERED this21stday ofSeptember2020

/sl Harry S. Mattice, Jr.
HARRY S. MATTICE, JR.
UNITED STATES DISTRICT JUDGE
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