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IN THE UNITED STATES DISTRICT COURT
FOR THEMIDDLE DISTRICT OF TENNESSEE
NORTHEASTERN DIVISION

Kimberly Kay Barnett, )
)
Plaintiff, ) CASE No. 1:13-cv-0047
) SENIOR JUDGE NIXON
VS. ) MAGISTRATE JUDGE BROWN
)
Carolyn Colvin, )
Commissioner of )
Social Security )
Defendant.

To: TheHonorable John T. Nixon, Senior United States District Judge

Report and Recommendation

This action was lmught,pursuant ta#2 U.S.C. 88 405(gjo obtain judicial review of the
final, unfavorable,decision of the Social Security Administration (“S$Aby the SSA
Commissioner (“‘theCommissioner”)regading plaintiff's applicaibon for Disability Insurance
Benefits (“DIB”) under Title XVI of the Supplemental Socigbecuritylncome Act (“SSI”)42
U.S.C. 88 416(i), 1382(c). For the reasons explained below, the underBiga€M MENDS
that the Plaintiff's motion for judgment on the record K@RANTED and the case be
REMANDED to theCommissionefor reconsideration.

[. PROCEDURAL HISTORY

Kimberly Kay Barnett(“Plaintiff”) initially filed for DIB under TitleXVI of the Social
Security Act, 42 U.S.C. 8384c), on July 21, 2008. (Docket Entil (“Doc. 117), p. 56)
Plaintiff's original claim to DIB was basedupon the adverse effectef asthma and was
disapprovedn August 27, 2008. (Doc. 1pp56, 59 Plaintiff subsequently filed for DIB on

October 222009 and, as with her first application, Plaintiff's claim was disapproved arciv
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8, 2010 and again upon reconsideration on June 7, 2010. (Dog. 36,58 13436.) On July
15, 2010,Plaintiff requesteda hearingbefore an Administrative Law Jud@&\LJ”), Troy M.
Patterson. (Doc. 11 p. 37 Jhe hearingvas conductedn October 15, 2011 (Doc. 11 p.37)
Present for thenearing were Plaintiff, her attorneyDavid Downard and vocational expert
(“VE”) Tyra Watts (Doc. 11 p.13) In his review of Plaintiff's claims, the ALJ considered
many medical issues clearly documented in Plaintiffs medical reeeagthma, allergies,
GERD, dermatitis, anemia, benign fibrocystic breast disease, allergidisthiallergic
conjunctivitis, tachyardia, high blood pressure, a ruptured right eardrum, depression, vertigo,
fibromyalgia, and chronic pain and fatigue. (Doc. 11 pp. 15, 17-23.)

The ALJ deniedPlaintiff's application for DIB on October 31, 2014nd Plaintiff
requested review of the ALJdetermination orbecember 272011. (Doc. 11 pp6-8, 1025)
The SSAAppeals Council denied review dhe ALJs determination on April 16, 2013
renderingthe ALJ’s deisionthe Commissioner’s final determinatiofDoc. 11 pp. 1-3.)

Plaintiff brought this acton in federaldistrict court onMay 13, 2013 seeking judicial
review of the Commissioner’s decisionDoc. 1) The Commissionefiled an answer and a
copy of the administrative recd on July 22, 2013. (@.10, 11) OnAugust 23, 2013, IRintiff
moved for judgment on the administrative rec@dc. 13), andthe Commissioner responded on
September 232013 (Doc. 14.) Plaintiff filed reply to the Commissioner'ssponse on October
3, 2013. (Doc. 16.)

This matter is properly before theurt.

[I. THE RECORD BELOW

A. Medical Evidence



The record reflects that Plaintiff was diagnosed with asthma and a myya#ldrgies in
February of 2004nd wasrescribed albuterol and Advdo controlthose conditions. (Doc. 11
p. 287.) In June of 2007, however, Plaintiff proved unatoléoleratecorticosteroidsprompting
her treating physician to prescril#éoradil in place of Advair and to supplement Plaintiff's
allergy treatment with Singulair.(Doc. 11 pp.284 372) At that time Plaintiff began to
complainof chronic fatigue. (Doc. 11 p. 284.)

In conjunction with Plaintiffs initial DIB claim, $ie was examined on August 18, 2008,
by Dr. Darrel Rinehart, a Disability Determination Services (“DDS”) ekpvho practices
internal medicine Dr. Rinehart noted that Plaintiff complained of asthma, GERD, and vertigo,
which were generally well controlled with medication. Dr. Rinehart noted that Pldatif full
range of motion in all joints and that she could “typically walk up to two blocks at her own pace
She can sit and stand really relatively well. She is a little limited with her liftingSed@apon
these observations, Dr. Rinehart concluded that Plaintiff “has no impairmemdrelaysical
limitations.” (Doc. 11 pp. 27/%6.) Likewise, on August 27, 2008, Dr. James N. Moore, also a
DDS expert* concluded froma review of Plaintiff's medical files that her asthma, acid reflux,
vertigo, and high blood pressure wean-severe anavell controlled with medication. (Doc. 11
p. 280.)

On January 12, 2009, Plaintiff presented to themtingphysician withdiffuse joint pain
andan increase in depressionaddition to asthma, allergies, Gastroesophageal Reflux Disease
(“GERD”), and anemia. (Doc. 11 p. 283Plaintiff's allergy medicatiorwas changed from
Singulair toZyrtecto relieve her depressionDoc. 11p. 283.) On November 9, 200%gpite

taking Allegra each morning, Plaintiff complained of “severe allergic ey@®ymns” and a “rash

! Dr. Moore indicated a specialty code of “12” on the MSS which he completédgust 27, 2008. According

to SSA Program Operations Manual System (“POMS”) DI 26510.090(C) & @S, a specialty code of
12 corresponds to family or general practice.



to [her] bilateral legs.? (Doc. 11 p. 281.)Plaintiff's physicianprescribed Patanol tesolve
Plaintiff's eye allergyand discontinued theéron supplemenshe took for anemiasit was the
likely sourceof Plaintiff's rash (Doc.11 p. 281-82.)

On February 26, 2010, Dr. Marvin H. Cohn, a DDS expestjiewed Plaintiffs medical
records and concluded that Plaintiff experienced no exertional, postural, or raawgpul
limitations. (Doc. 11 pp. 3320.) According to Dr. Cohn’s assessment, Plaintiff's asthma,
allerges, dermatitis, GERD, and iron deficiency, were all well controlled with ragdits;
Plaintiff experienced no weaknesses, her strength was normal; and themdaat®dshe had a
full range of motion with normal stability, strengtind tone. (Doc. 11 p. 321.) Dr. Cohn did
note, however, that Plaintiff should “avoid all exposure to fumes, gases, odors and poor
ventilation due to her diagnosis of asthma & allergies.” (Doc. 11 p. 321.) Dr. Cohn’s
assessment was confirmed by Dr. Carolyn M. Parrish M.D. on June 5,d&3pite “worsening
of symptoms” and the addition of a left breast cyst and “musculoskeletal type noaed
subsequent to Dr. Cohn’s review. (Doc. 11 p. 347.) Just as with Dr. Cohn’s opinion, Dr.
Parrish’s conclusions were drawn frdrar review of Plaintiff's medical record at that time.

By July of 2010, Plaintiffsuffered fromfibrocystic breast diseasa B12 deficiency
asthma, allergiegnemia GERD, and chronic fatigue and painDdc. 11 p. 368.) On July 27,
2010, Dr. Gannon,Plaintiff's treating physician, observed that a recent ultrasound revealed a
“significant cyst” in Plaintiff's left breastnd that Plaintiff's breasts were “quite tender to

palpation” despite experiencing “some assistance” from L4dine Vitamin E. (Doc. 11 p.

At some time prior to November of 2009, Plaintiff's allergy prescriptias aitered from Zyrtec to Allegra for
an unspecified reason.

3 Dr. Cohn indicated a specialty code of “19” on M8S which he completed on February 26, 2010. (Doc. 11
p. 322.) According to POMS DI 26510.090(C) & (D), a specialty code of 19 refergtndhmedicine.

Lodine is a nossteroidal antinflammatory drug prescribed to treat pain. See
http://www.drugs.com/lodine.html.



369) Dr. Gannon also noted thall of Plaintiff's allergies including the rash on Plaintiff's
ankles, were “uncontrolled” despite attempting'multiple different treatment modalities,
including Zantac, Benadryl, Allegra, [and] Medrol dosepa¢koc. 11 p. 366.) Dr. Gannon
discontinued Patandior treatment of Plaintiffs eye allergies and initiated treatment with
Patanasenstead. (Doc. 11 p. 3§7Dr. Gannon also prescribed B12 injections to cowater
Plaintiff's chronic fatigue,but consigent with her “history of having allergic reactions to
medications,” the combination of B12 injections and Patanase resulted in “a rash ontérel bila
forearmsand her back.” (Doc. 11 p. 367.) Both treatments were discontinued.

In Octoberof 201Q Plaintiff presented to Dr. Gannon widithes, nausea, and vomiting
She andr. Gannordiscussed the likelihood that Plaintiffay have fiboromyalgiaAccording to
Dr. Gannors case notesPlaintiff wasseen at the “Hope Free Clinic in Nashville, whtrey
suggestedhat maybe she has fibromyaldia(Doc. 11 p. 364.) Dr. Gannombserved that
Plaintiff “had negative ANA and rheumatoid factor in the pasd was currently taking Celexa.
(Doc. 11 p. 364.) The following month, Dr. Gannon noted thatirfifd complained “of
myalgias throughout her entire body,” had “many trigger pbiassociated with fiboromyalgia,
and current blood workhowed “negative rheumatoid factor and a negative ANAbdc(11 p.
362) Dr. GannondiscontinuedCelexaand presgbed Cymbalta at “30mg for oneieek and
then 60 mg thereaftéerto treat Plaintiff's fiboromyalgiaand providedsamples of these drugs
while Plaintiff “complet[ed] patient assistance paperwork in order to have [her new
prescriptions] covered [under TennCaas]she does not have insurance.” (Odcp. 363.)

In January of 2011, Plaintiff reported to Dr. Gannon that Cymbalta was ineffective at
controlling her fiboromyalgia. (Doc. 11 p. 30Dr. Gannon observed that Plaintiff appeared

more depressed thanmamal andexperiencecain at 8 on a possible scale of 10. (Doc. 11 p.



360.) According to Dr. Gannon’s treatment notéke min associated with fibromyalgia
rendered Plaintifinable to “cuther food and open jdr®r to attend church due to an inability
sit stationary for prolonged periods of time. (Doc. 11 p..B86Dr. Gannon provided Plaintiff
with samples of Advaibecausehe was “overdue for her Allegra refildiscontinued Cymbalta
in favor of Savellao treat Plaintiff's fiboromyalgiaand réerred Plaintiff to aheumatologist, Dr.
Emilio Rodriguez, for a consultative exam. (Doc. 11 p. 361.)

Dr. Rodriguez case notefrom his initial exam of Plaintiffevealthatshepresented with
joint pain and stiffness bilaterally, neck pain and stiffness, numbness, and pain irabts toe
to fibrocystic disease. (DE 11 at p. 39@y. Rodriguezidentified sixteen different “trigger”
points commoly associated with fiboromygla and observedhat Plaintiff's lab test reports
dating back to 2010were unremarkable. (Doc. 11 p. 393.) As a result, Dr. Rodriguez
ordered dditional tests of Plaintiff's reatine and thyroid stimulating hormone levels to rule out
conditions that could mirror fiboromyalgia. (Doc. 11 39798.) Ultimately, Dr. Rodriguez
concurred with Dr. Gannon’s diagnosis dret decision to prestx Savella (Doc. 11 p. 398.)
However, Dr.Rodriguezrecommended aosage of50mg rather than @0g as Dr. Gannon
initially planned (Doc. 11 p. 398.)

On March 4, 2011, DiRodriguez notedome improvemenh Plaintiff’'s symptoms but
that Plaintiff experienced increased depressiaspmnia, andvertigo while taking Savella
(Doc. 11 p.392.) Dr. Rodriguezalsoprescribed Tylenol Extr&trength tohelp with Plaintiff's
joint pain and referred her ta specialist, Dr. Stewarfor assessment of vertigo aral
psychiatrist for treatment of helepression. (Doc. 11 p. 392. Dr. Gannofs treatment notes
from March 8 2011 revealthat Plaintiff was doing “fairly well on Savelldiut her depression

was more severe than when she took Celef@oc. 11 pp.358-59.) Plaintiff reported that



although shetta[d] not tried taking [Tylenolbn a regular basi§if] helds] somewhdtnow that
she was taking it.(Doc. 11 p.358.) Dr. Gannon offered a referral to a psychiattostid with
Plaintiff's depressionf her family could affordit. (Doc. 11 p. 358 When asked to help
Plaintiff acquire a handicap parking dedat, Gannon informed Plaintiff that she did not qualify
for one’®

Six days later, on March T4Dr. Gannon saw Plaintiff again due to tachycardia, elevated
blood pressure, and vertiggDoc 11 pp.356-57) During the exam, Plaintiff's blood pressure
andpulse were elevated from théitarch 8" states—108/74 ad 64—to 150/90 and 100(Doc.

11 pp.356-57.) Although Dr. Gannon did nassociate these developmewnith Savella, she
did reduce Plaintiff's dosage from 50mg to 25mg until Plaintiffestigo consultwith Dr.
Stewart at the end of the month. (Doc. 11 p..B98r. Gannon offered an earlier consult with
two differentvertigo specialistand gave Plaintiff the name and number of a psychiaf{ixbc.

11 p. 356) Plaintiff was tocall Dr. Ganna if sheelected to see a vertigo specialist earlier than
her scheduled appointment with Dr. Stewart. (Doc. 11 p. 356.)

Dr. Rodriguez’ exam notes from April 26, 2Q1iddicatethat Plaintiff ultimately proved
intolerant of Savellaand that shewas being teated withFlexeil—a musgle relaxant—rather
than the traditionatourse ofantrdepressants (Doc. 11 p. 389.) Treatment notes indicate that
Plaintiffs symptoms weravorseningwith the change anghe wasexperiencing‘sensitivity to
light, sensitivity to noise, insomnia, stiffness, difficulty remembering, swetifrfget and hands,
muscle spasms, fatigue and leg cramps.” (Doc. 11 p. 389.) In response, Dr. Rodrigued doubl

Plaintiff's dosage of Flexeril from 10mg 20mg per day. (Doc. 11 p. 391.)

> The standards for acquiring a handicap placard are much more resttiativthose for DIB benefiténder

Tennessee Law, an individual is only entitled to a handicap placard wherarépayaplegic, an amputee, or
unable to “walk two hundred feet (200’) without stopping to rest.” Tenn. Gute 5521-102.



Treatment notes from June 14, 201ddicate that the increased dosage of Flexeril
provided a mild improvement but that Plaintiff could not tolerate a higher dosafiee to
adverse side effects(Doc. 11 p. 385.)Despite this “mild improvemetit Plaintiff experienced
“difficulties with humidity and weather changesi’ addition to the symptoms previously noted.
(Doc. 11 p. 385.) At the conclusion of her normal foHoprexam Dr. Rodriguez performed a
“disability exan? and completed a Medical Source Statement (Phys{@dl$S”) for use in
Plaintiff's pursuit disability benefits. (Doc. 11 p. 387.)

According to Dr. Rodriguézassessmerdt that time, Plaintiff couldift and carry 10
pounds occasionally but never more than th&tlaintiff could sit for 20 minutes without
interruption andstand omwalk for 30minutes befor@eeding to rest. Plaintiff couklt for a total
of 2 hours per day, stand for a total of 2 hours per dayalk for a totd of two hours per day
without assistanceDr. Rodriguez concluded that Plaintiff cowdcasionally use her hands and
feet to perform work activitiedespite thenumbness in her handsShecould alsoclimb stairs
and ramps or stoop occasionally but should never climb ladders or scaff@dsfam work
activities that require her tatance, kneel, crouch, or crawiDoc. 11 pp. 352-53.)

As to mobility, Dr. Rodriguez concluded that Plaintiff coaldbulate without assistance,
walk a block at a reasornlabpace or on rough or uneven surfaces, use standard public
transportation, andlimb a few steps at a reasonable padé e use of a single handrail. Dr.
Rodriguezalsoopined that Plaintiff cannot perform activities like shopping or travel without a
companion for assistance at any time. (Doc. 11 pp:5854 Dr. Rodriguez also concluded that
Plaintiff could accomplish many mundane tasks such as prepare a simplehatkealid not

require her to open jars or camesed herself, take care of her hygiemnd sort, handle or use



paperfiles. The statedasis of Dr. Rodriguez’ opinion is his expertise as a rheumatologist and
his knowledgeof the effects ofiboromyalgia coupled with asthma. (Doc. 11 p. 356.)

These results remained consistent through Plaintiffs next appointmiht Dr.
Rodriguezon August 16, 2011(Doc. 11 pp. 3884.) Treatment notes from Plaintiff's last visit
with Dr. Gannon on September 7, 2011, note no new symptoms and reflect tigescha
Plaintiff’'s medications ordered by Dr. Rodriguez. (Doc. 11 pp. 354-55.)

B. Testimonial Evidence

1. Plaintiff's Testimony

Plaintiff testified at the hearing that she was 34 years of age and has eclmgh s
education. (Doc. 11 p. 338.) Shelived at home with her parents and her twin sister. (Doc. 11
p. 39.) According to her testimony, Plaintiff had not been gainfully employed swowing to
Tennessee from Texabut did act as“an unpaid receptionist” at her sister's beauty salon
occasionallyuntil August of 2009. Plaintiff's duties there consistedmdweing the phones and
dealng with solicitors on the days that her sister was “tied up doing perms.” (Doc. 11 p. 38.)

Plaintiff testified that she could engageaifew chores around the house such as making
her bed, puing “cups in the dishwasher,” or g for brief walks in the cutlessac. However,
her asthma preventeder from being exposed to harsh cleaning chemicals and the pain
associated with fibromyalgia preventeer from openingars when preparing mealg¢Doc. 11 p.

40.) Although Plaintiff confirmed reports included in pain and fatigue questionnaires from 2008,
2009, and early 2010 (Doc. 11 pp. 172 197203, 22534), she testified that heocial and
recreational activitiesere severelympairedsubsequent to being diagnosed with fiboromyalgia.

According to Plaintiff's testimony, while shead regularly gone shopping wilier sister

at Walmart, attended churchreiees and attended one BMX event each summer prior ittggbe



diagnosed with fiboromyalgiéDoc. 11 p. 442.), shehad not workedonsistentlyat her sister’s
beauty salon since August of 2009 ahdd not attended a church servarea BMX eventin
more than gear prior to the hearing. Further, while she was still able to accompasigteeito
Walmart on Mondaysshe couldno longerwalk all of the aisles (Doc. 11 p.41-44.) When
asked about her exertional limitations, Plaintiff claimed that she cultbmfortably for 20
minutes at a time and push that to 45 minutes but would be paying a price to do so. (Doc. 11 p.
47.) Plaintiff could walk or stand for 30 minutes without rest, drive a car but could naisrale
passenger without experiencing motgokness, and could not open bottles or jars. (Doc. 11 pp.
46-47.)

When askegdPlaintiff responded that her fibromyalgia proved the most challergihgr
medical problems and describée pain asexcruciating and the fatiguasdebilitating. Doc.
11 pp. 45, 47.)According to her testimonyhése conditions were aggravat®dher inability to
take the antdepressants initially prescribed to her; relegating her treattoentiscle relaxers
and Tylenol Extra-Strength for pain. (Doc. 11 pp. 41, 45-46.)

2. Vocational Expert’'s Testimony

The ALJposed the following hypothetical to the VE for his assessment:

assume an individual of the same age, education, and work experience as our

claimant, and further assume this individual has a residual functional gajoacit

work at the light exertional level with the following additional limitations: no

concentrated gosure to pulmonary irritants, such as fumes, smoke, dust, gases,

etc., no exposure to unprotected heights or dangerous machinery, no production

rate pace work, and jobs involving only superficial interpersonal contact with

coworkers and the public? Could such an individual perform any work that exists

in the economy?
(Doc.11p. 4748) According to the VE, no work existed in the national or Tennessee economy

to accommodate this classification due to the protatet pace work restriction. (Doc. 1148.)

Without the productiomate pace work requirement, the ALJ testified that work as asttamer

10



... or floor worket is available to Plaintiff. (Doc. 11 p. 50.) According to the VE’s testimony,
both positionsexist in sufficient numbers in theational or state economies to satisfy the SSA
regulations. (Doc. 11 p. 50.)
1. ANALYSIS

A. Standard of Review

The District Court’s review of the Commissioner's denial of DIB is limited to a
determination of whether those findingsee supported by substantiavidence and whether
correct legal staratds were applied. 42 U.S.C. § 405(@ple v. Astrug661 F.3d 931, 937 (6
Cir. 2011). A finding of substantial evidence does not recplirthe evidencein the record to
preponderatén favor of the ALJ's determination, but does requnore than a mere scintiltd
supportfor a denial of DIB.Rogers v. Comm’r of Soc. Set86 F.3d 234, 241 (6th Cir. 2007).

The ALJ’s determination is entitled to deference where “a reasonable mintanagpt
[evidence in the record] as adequate to support” the ALJ’s determination eveh thoagld
also support a different conclusiofRogers 486 F.3d at 241Her v. Comm’r of Soc. Se@03
F.3d 388, 38®0 (6th Cir. 1999). “[F] ailure to follow the rules’promulgatedto control the
process of benefit determination “denotes a lack of substantial evidence, evertivehAlLJ's”
determination is otherwise supportabl€ole 661 F.3dat 937 QuotingBlakely v. Comm’r of
Soc. Sec¢581 F.3d 399, 407 (6th Cir. 2009)).
B. Assignmentsof Error

Plaintiff asserts that the ALJ's treatment tbe opinion ofher treating physiciarDr.
Emilio Rodriguez and her credibility lack substantial evidenaadthat theRFC finding by the
ALJ does not represent a functibg-function assessment of her medical conditioH®wever,

because the Magistrate Judge finds that the AluEatment of relevant medical opinion

11



evidencedoes not conform to the regulations that control that process, thsthdée Judge has
not considered Plaintiff's claims over the ALJ’s RFC assessment or his fimdnegard to her
credibility.

In his consideration of the medical opinion evidence, the ALJ denied cargraléight to
the opinion of Dr. Rodriguez, a treating physician, and, in fact, afforded that ops®mweéight
than any of the fouDDS experts, one examiningpurceand three nonexamining sources.
According to Plaintiff, the reasons advanced by the ALJ to deny Dr. gr@dri opinion
controlling weightare insufficient. (Plaintiff's M., DE 131, pp. 69.) Further, even if Dr.
Rodriguez’ opinion is not entitled to controlling weight, Plaintiff agubat his opinion is
certainly due relatively more weight théme opinions of the DDS expertgPlainiff's M., DE
13-1, pp. 913.) In responsehe Commissioneargueshat the ALJ’'s determination is jgported
by the recordandthat the inconsistencies noted by the ALJ justify the weight afforded to Dr.
Rodriguez’ opinion. (Defendant’s Response, DEpp4,310.) The Magistrate Judge disagrees.

“Treatingsource opinions must be given controlling wefgiittwo conditions

are met: (1) the opian is wellsupported by medically acceptable clinical
and laboratory diagnostic techniglieand (2) the opiion is not inconsistent
with the other substantial @énce in [the] case recotd. 20 C.F.R. §
404.1527(c)(2). If the Commissioner does not give a treatmigce opion
controlling weight, then the opinion is weighledsed on the length, frequency,
naure, and extent of the treatment relationship, id., as well as the treating
source’s area of specialty and the degree to whicbghmon is consistent with

the record as a whole and is paged by relevant evidencedd. §
404.1527(dR)-(6).

The Commissioner is required to provide good reasdos discountingthe
weight given to a tresig-source opinionld. 8404.1527(c)(2). These reasons
must be supported by the evidence in the case record, and must be sufficiently
specific to make clear to yrsubsequent reviewers the weight the adjudicator
gave to the treating source’s medical opinion and the reasons for that weight.”
Soc. Se Rul. No. 9&2p, 1996 LEXIS 9 at *12, 1996 (Soc. Sec. Admin. July 2,
1996). This procedural requirement ensures that the ALJ applies the treating
physician rule and permits meaningful review of the ALJ’s applicatiothef

rule!” (quotingWilson v. Comm’r of Soc. Sg878 F.3d 541, 544 (6th Cir. 2004).

12



Gayheart 710 F.3d at 376.
In assessing theopinions of the various experts to considétaintiff's physical
impairments, the ALJ reasoned:

[O]n August 18, 2008, and in conjunction with the claimant's @pplication,
consultative examiner Darrel Rinehart, M.D., stated thatkenant's ability to
perform work activities was not limited due to any physical impairment. Fiest, th
undersigned notes that new evidence has been admitted into the record since Dr.
Rinehart rendered his medical opinion. Second, Dr. Rinehart's opingon i
inconsistent with the claimantsedical records. For instance, the medical records
show a history of asthma attacks when dh@mant is exposed to pulmonary
irritants, which conflicts with Dr. Rinehart's opinion that th@imant's ability to
perform work activities is not limited due to any physical impairment. Since Dr.
Rinehart's opinion is inconsistent with the claimantiedical records, the
undersigned assigns it little weight.

On August 27, 2008, and in conjunction with the claimant's prior G,
non-examining state agency physician James Moore, M.D., stated that the
claimant had no severe medicallgterminable impairment. First, the undersigned
notes that new evidence has been admitted tiorecord since Dr. Moore
rendered his opinionSecond, Dr. Moore was a nexaminingphysician, who
never had the opportunity to examine, or even meet with and question, the
claimant. Finally, Dr. Moore's opinion is inconsistent with the claimant's medical
records. Foiinstance, the claimant has bediagnosed with multiple medically
determinable physicaipairments (asthma, vertigo, and fiboromyalgia) by several
different physicians. Therefore, the undersigned assigns little weagtihe
medical opinion of Dr. Moore.

In the medical source statememttedd February 26, 2010, state agency physician
Marvin Cohn,M.D., concluded that the claimant had no limitations except that
the claimant must avoid alkposure to fumes, odors, dusts, gases, etc. On June 5,
2010, state agency physician CaroBarrish, MD., affirmed the medical source
statement by Dr. Cohn. First, Dr. Cohn and Barrish were noexamining
physicians, who never had the opportunity to examine, or even witbeand
guestion, the claimant. Furthermore, while the environmental limitatidoded

in these medical source statemergsconsistent with the claimant's medical
records and the abowsated residual functional capacity, these medical source
statements are inconsistent with tblaimant's medical records regarding the
claimant's vaigo and fibromyalgia, which are wellocumentedn the claimant's
medical treatment notes and accounted for in the astavedresidual functional
capacity. Therefore, the undersigned assggmse weight to the medical opinions
of Dr. Cohn and Dr. Parrish.

The medical source statement dated June 14, 201litedtyngphysician Emilio
Rodriguez M.D., that the claimant is disabled is inconsistent with the record as a

13



whole, and therefore, is naiven controlling weight. In his medical source
statement, B Rodriguez opines that thelaimant cannot perform shopping
activities. However, the claimant hasated that she goes shopping at Walmart on
a regular bds. Dr. Rodriguez alscstated that the claimant cannot hear and
understand simple instructions dteea right ear injury. However, the claimant
was able to answer questions during the heaand,the claimant has stated that
she answered phone calls for her family's hair s&fomthermore, in the same
medical source statement, Dr. Rodriguez states the claimant caruse a
telephone to communicate, which is inconsistent with the inability to hear and
understandimple instructions and to communicate simple information. Thus, it
appears that Dr. Rodriguaelied on the subjective report of symptonsda
limitations provided by the claimant, asdemed to accept as true most, if not all,
of what the claimant reported. Yet, as explaietsgwhere in this decision, there
exist good reasons for questioning the reliability of th@mant's subjective
comphints. Finally, while Dr. Rodriguez is a treating physician, heolnds seen

the patient three times in approximately five months, and Dr. Rodriguez rendered
his medical source statement after seeing the claimant only twice. There®re, th
undersigneassgns little weight to the medical opinion of Dr. Rodriguez because
it is inconsistent with theecord as a whole.

(Doc.11 p. 22-23.)
As noted above, the ALJ did nfihd Dr. Rodriguez’ opiniorunsupported by objgive
medical evidence Rather, the ALJ fand substantial evideneethat Plaintiff “goes shoppig at

Walmart on a regular basiand could hear and communicate at the hearirapntrary to Dr.

Rodriguez’ opinion.Contrary to the ALJ’s finding, however, these activities are not contrary to

Dr. Rodriguez’ opinion.

According to the regulationthe relevaninquiry is not whether Plaintiff can go shopping

but whether she can die activities of daily living to which she admit®n a “regular and

continuous basi% 1996 S.S.R. 98p, LEXIS 5, 1; See Gayheart731 F.3d at 377 (finding that a

claimant’s ability to leave home, drive, go shopping with his vafe] visit relativesdoes not
necessarily indicate that a claimant is able to engage in those activities staiaesland
continuous basis). Regular and continuous, according to the regulati@n$) the duration of

physical exertiomather than frequencyl996 S.S.R. 96-8hEXIS 5, 1.

14



Plaintiff's ability to accompany her sister to Walmart regulargach Monday for an
hour and a hal-is not inconsistent with DrRodriguez opinion thatsheis unable to do so
“more than two thirds of the time [or] 8 hours a day, for 5 days a veeek, equivalent work
schedule.”1996 S.S.R. 98p, LEXIS 5, 1. Nor is Plaintiff's ability to attend churctervices for
two hours on a Sunday, or attend a BMX event for four hours one day aMeaeover the
ALJ’'s assessmerfbcusesupon Plaintiff's claims priorto a diagnosis of fiboromyalgi@ithout
consideration of the fact that she had worked at her sister's baty salon since August of
2009 andchad notattendedchurchor a BMX eventin more than aear prior to the hearingSee
Gayheart 710 F.3d at 378 (finding that an ALJ’s selective “focus on isolated pieces of tine rec
is an insufficient basis” for discounting the opinion of a treating sotfrce).

Likewise, as Plaintiff assertsyhile Dr. Rodriguezindicatel that Plaintiff s unable to
hear and understand simple instructions on the MSS form, he qualified this statgmenhd
that Plaintiff had damage to her right ear drbotis able to communicate via the telephone.
(A.R., DE11, p. 356.) It is clear contextually,that Dr. Rodriguez did not asséiat Plaintiff
was incapable of hearings the ALJ inferred Moreover, Plaintiff's partial hearingloss is
irrelevantto Dr. Rodriguez’ultimate opinion. The limitations described by Dr. Rodriguez are
attributable to fiboromyalgiahis gecialty and area of expertis¢A.R., DE11, p. 356.) Given
that Dr.Rodrigueznoted Plaintiff's hearing problemiespite his lack of familiarity with hearing
issuesis more a testament this knowledge of Plaintiff's medicahistory than it is an

inconsistency.

Although the Magistrate Judge does not reach the issue of the Aldikilisefinding with regard to Plaintiff,

the Magistrate udge notes an apparent “selective” approach taken by the ALJ in hisfviee/record and his
reasoning over Plaintiff's subjective complaints. On remand, theiAtdutioned that the approach mandated
by regulations is a comprehensive one that corsiaéof Plaintiff's medical conditions, both severe and-non
severe, the impact of treatment regimensatbrof Plaintiff's medical conditions, and her response to those
treatments. A “selective” approach that “focus[es] on isolated pieces ofetioedt denotes a lack of
substantial evidenceSee Gayhearf736 F.3d 365, 378 (6th Cir. 2013), SSR&5 1996 LEXIS 5 at * 1-338.

15



As such, the Magistrate Judge fintiat theALJ failed to cite substantial evidee that
contradicts Dr. Rodriguez’ opinion, and, thus, teasons advanced by the ALJ are insufficient
to support afinding that Dr. Rodriguez’ opinion is not entitled to controlling weight.
Nevertheless, even if Dr. Rodriguez’ opinion is not entitledcontrolling weight, it is still
clearly entitled to significant weight according to the regulations that cabiAlt’'s discretion
in weighing the opinions of varying medical professionals.

In addition to regulating the overall DIB determination process, the Commissioner has
“elected to impose certain standards on the treatment of medical source evid@agbéart
710 F.3d at 375 (citing 20 C.F.R. 88 404.1512, 1513, 1520). Contrary @othmissioner’s
assertiorhere the record alone is not the only determinative factor in assessing the \alidity
medical source opinion. Rather, the determination of what weight isgvére the opinions of
medical experts is based upon seven distfactorsthat considerthe medical professional
proximity to the claimant's symptoms and the resultant impact on a claimant’s fuatityion
Gayheart 770 F.3d at 376 (citing 20 C.F.R. 8 404.1527(cj@)-

Presumptively, the opinions of treating sources, such as Drs. Gannon and Rodriguez, are
entitled to greater weight than nontreating soure@samining and nonexamining sourees
because they are better “able to provide a detailed, longitudinal pictlaelaimant’s] medical
imparments.” 20 C.F.R. § 404.15&}(2). Likewise, examining sources presumptively warrant
more weight than nonexamining sourcesl. This hierarchy can be alteredowever,based
upon theduration and extent of thieeatment relationship betweéme source and patient, to
well the opinion is grounded in the record, the consistency of the opinion with the,recor

whether the opinion is from a specialist or a general practitioner, andreléneant factors 20
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C.F.R. 88 404.1527(c)(Zp). Consideration of these factors between Dr. Rodriguez and the
DDS experts weigh heavily in favor of Dr. Rodriguez.

Unlike all of the DDS experts, Dr. Rodriguez’ opinion is bagpdn a complete medical
recordand is well grounded in the record as a whole. While the ALJ characterized trespini
of Drs. Cohn and Parrish as beingcbnsistent with thelaimant's medical records regarding the
claimant's vertigo and fibronaygia,” both of these opinions were formed nearly one year prior to
Dr. Gannon’s diagnosis of fiboromyalgia and Dr. Rodriguez’ confirmation of that diagnosi
(Doc. 11, p. 23.) Also unlike the DDS experts, Dr. Rodriguez is not only a treating souece but
specialist in the treatment of fiboromyalgia. Most important here, howevtre ict that Dr.
Rodriguez’ treatment relationship with Plaintiff wesnsiderably more than cursory as the ALJ
implied.”

Dr. Rodriguez confirmeda diagnosis of fiboromyalgia in January of 2011 thgbu
informed consideration of Plaintiffcomplete medicalhistory, identification of multiple
symptoms characteristic to the disease, and elimination of alternative sdutttesecsymptoms
through acceptable medical techniques. Over the six months prior to expressing his opinion, D
Rodriguez chronicled therggression of Plaintiff's fibromyalgia, made multiple changes in
Plaintiff's medications, referred her to other specialists, and asshesquhysical limitations
through an examination of those limitations. After eight months of treatment, Drig&exr
findings were that Plaintiff achieved only “mild improvement” in her ever progressing

symptoms due primarily toan inability to tolerate approved treatment regimens. Plaintiff's

! Inexplicably, Plaintiff's counsel failed to draw attention, either inirtheief here or in their requegor

reconsideratio (Doc. 11 pp. ), to the ALJ'sclearly erroneoufinding in regard to Dr. Rodriguef’eatment
history ofPlaintiff. Likewise, gerhapsntent on leaving well enough algmunsel for the Commissionaiso
failed to draw attention to the ALJ’'s error r explain it away. Nevertheless, in assessing the relationship
between Dr. Rodriguez and Plaintiffie ALJ committed clear error when he dismissed Dr. Rodriguez’ opinion
because he sawlaintiff “three times in approximately five months, affdrendere his medical source
statement after seeirjger] only twice’ The record clearly reflecthat Dr. Rodriguez saw Plaintiéft least
five times and rendered hipinionafter Plaintiff's fourth visit. (Doc. 11 pp. 3783.)
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condition did not improve through the use of Celexa and Cymbalta, shenaile Wo tolerate
Savella, and, although she is able to tolerate Flexoril, Plaintiff is unable tatéotesufficiently
high dosage to significantly improve her symptoms.

The Magistrate Judge finds that Dr. Rodriguez is a treating source arghegialist in
his field. His knowledge of Plaintiff's past medical history is current, and tiggHefrequency,
and depth of his treatment is extensive. As a result, Dr. Rodriguez’ treatmestpnovide a
longitudinal picture of the diagnosis and progression ainEff's fioromyalgiathat isconsistent
with those of Plaintiff's primary care physician. As such, under theaggo$ promulgated to
control the ALJ’s weighting of medical opinion evidence, Dr. Rodrigegmion s entitled to
more tha “little weight” and substantially more weight than any of the DDS experts velne w
nontreating and nonexamining sources with a limited and incomplete knowledge affBlaint
medical history.

V. CONCLUSION

For theforegoingreasonsthe Magistrate Judgénfdsthe ALJ’s consideration of medical
opinion evidence from Dr. Emilio Rodriguez was not conducted in a manner consistetitewit
regulations promulgated to control that consideratiés such, the ALJ’s failure to follow the
“regulations denotes a lack of substantial evidence” and dictates that Paictife be
remanded to the Commissioner for reconsideratoole 661 F.3d at 937.

V. RECOMMENDATION

For the reasons stated above, the undersigned recommends that the plaintdfisfonot
judgmenton the record (DE )3be GRANTED and Plaintiff's claims beREMANDED for

reconsideration.
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The parties have fourteen (14) days of being served with a obflyis R&R to serve and
file written objections to the findings and recommendation proposed hereinartyA ghall
respond to the objectingapy’s objections to this R&R within fourteen (14) days after being
served with a copy thereof. Failure to file specific objections within fear{&4) days of receipt
of this R&R may constitte a waiver of further appealThomas vArn, 474 U.S. 140reh’g
denied 474 U.S. 111 (1986 owherd v. Million 380 F.3d 909, 912 {&Cir. 2004).

ENTERED this 11" day ofMarch, 2014.

/s/Joe B. Brown
Joe B. Brown
Magistrate Judge
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