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IN THE UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
COLUMBIA DIVISION

TAYLOR RAY NORWOOD
V. No. 1:13-0054

NANCY A. BERRYHILL!?
Acting Commissioner ofocial Security

)
)
)
)
)
)

MEMORANDUM

Plaintiff filed this action pursuant to 42 U.S.C. 88 405(g) and 1383(c)(3) to obtain
judicial review of the final decision of the Social Security Administrationo(h@issoner”)
denying his claim fora period of disability,Disability Insurance Benefits (“DIB?) and
Swplemental Security Income (“SSJ”gas provided under Titell and XVI of the Social
Security Act (“the Act”). The case is currently pending on Plaintiff'siamofor judgment on the
administraive record (Docket Entry No. 14), to which Defendarg hespnded (Docket Entry
No. 17). Plaintiff has also filed a subsequent reply to Defendamésponse (Docket Entry
No. 19). This action is before the undersigned for all further proceedings pursuantctm#sant
of the parties andeferral ofthe District Jdge in accordance with 28 U.S.C. § 636(c) (Docket
Entry No. 23.

Upon review of the administrative record as a whole and consideration of tres’parti

filings, Plaintiff’'s motion iSDENIED, and the decision of the CommissioneARFIRMED .

' Nancy A. Berryhillbecame the Acting Commissioner of Social Security on January 23, 2017.
Pursuant to Rule 25(d) of the Federal Rules of Civil Procedure, Nancy A. Bleisyhibstituted for
former Acting Commissioner Carolyn W. Colvin as the defendant in this sui
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[. INTRODUCTIO N

Plaintiff filed an application foDIB on October 12, 2010, and an application for &%l
November 23, 201BeeTranscript of the Administrative Record (Docket Entry No. 10j4at
752 He alleged a disability onset dateNdvember 1, 201L0AR 74-75. Raintiff asserted thate
was unable to work due to fibromyalgia, diabetes, high blood pressure, and back problems
AR 82-833

Plaintiff's applications were denied initially and upon reconsideration AR77.
Pursuant tohis request for a hearing beforen administrative law judge (“ALJ”), Plaintiff
testified at a hearing before AllJonna Lefebvreon February 27, 2012AR 35. On April 13,
2012 the ALJ denied the claim. ARO-22 The Appeals Council denied Plaintiff's request for
review of the ALJ’s decisin on May 22, 2018AR 1-3), thereby making the ALJ’s decision the
final decision of the Commissioner. This civil action was thereafter timely fileti ffeen Court

has jurisdiction. 42 U.S.C. § 405(g).

[I. THE ALJ FINDINGS
The ALJ issued an unfavorable decision on April 13, 2012. AR 22. Based upon the
record, the ALJ made the following enumerated findings:

1. The claimant meets the insured status requirements of the Social Security Act
through June 30, 2013.

2 The Transcript of the Administrative Record is hereinafter referencéiaebabbreviation “AR”
followed by the corresponding page number(s) as numbered in large black print on the righttom
corner of each page. All other filings are hereinafter referenced by ttheveation “DE” followed by the
corresponding docket entry number and page number(s) where appropriate.

3 The Commissionexdditionallyfound evidene ofanxiety AR 82-83.
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2. The claimant has not engaged in substantial gaird#ativity since
Novemberl, 201Q his alleged onset date (20 CFR 404.154tlseq. and
416.971et seq).

3. The claimant has the following severe impairmer@srvical and lumbar
degenerative disc diseag&® CFR 404.1520(c) and 416.920(c)).

*k%k

4. The claimandoes not have an impairment or combination of impairments that
meets or medically equalke severity obne of the listed impairments in 20
CFR Part 404, Subpart P, Appendix 1 (20 CFR 404.1520(d), 404.1525,
404.1526, 416.920(d), 416.925 and 416.926).

*k%k

5. After careful consideration of the entire record, the undersigned finds that the
claimant has the residual functional capacity to perform medium work as
defined in 20 CFR 404.1567(c) and 416.967(c). He caorli¢arryup to fifty
pounds occasionallynd twenty-five pounds frequently, and can sit, stad
walk up to six hours in an eigfour day.He can frequently balance, stoop,
kneel, crouch, crawl and climb ramps or stairs, but only occasionally climb
ladders, ropes and scaffolds.

*kk

6. The claimanis capable of performinbis past relevant work as@ogressive
assembler, security guard and driver[.] This work does not redhee
performance of workelated activities precluded by the claimant’s residual
functional capacity (20 CFR 404.1565 and 416.965).

*kk

7. The claimant has not been under a disability, as defined in the Social Security
Act, from November 1, 2010, through the date of this decision (20 CFR
404.1520(f) and 416.920(f)).

AR 25-30.

lll. REVIEW OF THE RECORD
The parties and the ALJ havhoroughly summarized and discussed the medical and
testimonial evidence of the administrative record. Accordingly, the Court weitluds those

matters only to the extent necessary to analyze the parties’ arguments.



V. DISCUSSION AND CONCLUSIONS OF LAW

A. Standard of Review

The determination of disability under the Aistan administrative decision. The only
guestions before this Court upon judicial review are: (i) whether the decision of the
Commissioner is qaported by substantiavidence;and (i) whether the Commissioner made
legal errors in the process of reaching the decisi@U.S.C. § 405(g)See Richardson v.
Perales 402 U.S. 389, 401, 91 S. Ct. 1420, 28 L. Ed. 2d @&Z1) (adopting and defining
substantial evidence standard in context of Social Security c&sds)y. Comm’r of Soc. Sec.
609 F.3d 847, 854 (6th Cir. 2010fhe Commissioner’s decision must be affirmed if it is
supported by substantial evidence, “even if there is substantial evidenceeadrethatvould
have supported an opposite conclusidldkey v. Comm’r of Soc. Se&81 F.3d 399, 406 (6th
Cir. 2009) (quotingkey v. Callahan109 F.3d 270, 273 (6th Cir. 1997J)pnes v. Comm’r of
Soc. Se¢336 F.3d 469, 477 (6th Cir. 2003 er v. Comm’r ofSoc. Se¢203 F.3d 388, 3890
(6th Cir. 1999).

Substantial evidence is defined as “more than a mere scintilla” and “such televan
evidence as a reasonable mind might accept as adequate to support a con8licsiardson
402 U.S. at 401 (quotinGonsad. Edison Co. v. NLRB305 U.S. 197, 229, 59 S. Ct. 206, 83 L.
Ed. 126 (1938))Rogers v. Comm’r of Soc. Set86 F.3d 234, 241 (6th Cir. 200DeMaster v.
Weinberger 533 F.2d 337, 339 (6th Cir. 1976) (quoting Sixth Circuit opinions adopting
language dostantially similar to that iRichardsoi.

The Court’s review of the Commissioner’s decision is limited to the record méate i
administrative hearing proces¥ones v. Secretary945 F.2d 1365, 1369 (6th Cir. 199A

reviewing cairt may not try the casge novo resolve conflicts in evidence, or decide questions
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of credibility. See, e.g.Garner v. Heckler 745 F.2d 383, 387 (6th Cir. 1984) (citiMyers v.
Richardson 471 F.2d 1265, 1268 (6th Cir. 1972)). The Court must accepAlLld’'s explicit
findings and determination unless the record as a whole is without substantial @evidenc
support the ALJ’s determinatiod2 U.S.C. § 405(g)See, e.g.Houston v. Sec’y of Health &
Human Servs 736 F.2d 365, 366 (6th Cir. 1984).

B. Determining Disability at the Administrative Level

The claimant has the ultimate burden of establishing an entitlement to benefitsimg p
his “inability to engage in any substantial gainful activity by reason of any mlgdic
determirable physical or mental impairment which can be expected to result in death or which
has lasted or can be expected to last for a continuous period of not less than i mM@nt
U.S.C. 8 432(d)(1)(A). The asserted impairment(s) must be demonstrated hgaliped
acceptable clinical and laboratory diagnostic techniq&ee 42 U.S.C. 88 432(d)(3) and
1382c(a)(3)(D); 20 C.F.R. 88 404.1512(a), (c), and 404.1513(d). “Substantial gainful activity”
not only includes previous work performed by the claimant, but also, considering thartlai
age, education, and work experience, any other relevant work that exists itidhal onomy
in significant numbers regardless of whether such work exists in the intmadea in which the
claimant lives, or whether aagfic job vacancy exists, or whether the claimant would be hired
if he applied. 42 U.S.C. § 423(d)(2)(A).

In the proceedings before the Social Security Administration, the Comnassiaunst
employ a fivestep, sequential evaluation process in considetiegissue of the claimant’s
alleged disabilitySee Heston v. Comm’r of Soc. S&d5 F.3d 528, 534 (6th Cir. 2008bbot
v. Sullivan 905 F.2d 918, 923 (6th Cir. 1990). First, tHaimant must show thdte is not

engaged in “substantial gainful actyi at the time disability benefits are sougkiruse v.
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Comm’r of Soc. Sec502 F.3d 532, 539 (6th Cir. 2007); 20 C.F.R. 88 404.1520(b), 416.920(b).
Second, the claimant must shovatthe suffers from a severe impairment that meets the 12
month durational requirement. 20 C.F.R. 88 404.1520(a)(4)(ii), 416.920(a)(®é8. also
Edwards v. Comm’r of Soc. Setl13 F. App’x 83, 85 (6th Cir. 2004). Third, if the claimant has
satisfied the first two steps, the claimant is presumed disabled without fungbiey, regardless

of age, education or work experience, if the impairment at issue either appehesregulatory

list of impairments that are sufficiently severe as to prevent any gamfalbgment or equals a
listed impairmentCombs v. Comm’r of So8ec, 459 F.3d 640, 643 (6th Cir. 2006); 20 C.F.R.

88 404.1520(d), 416.920(d). A claimant is not required to show the existence of a listed
impairment in order to be found disabled, but such showing results in an automatic finding of
disability that endshie inquiry.See Combs, supr8lankenship v. Bower874 F.2d 1116, 1122

(6th Cir. 1989).

If the claimant’s impairment does not rentdén presumptively disabled, the fourth step
evaluates the claimant’s residual functional capacity in relationshiffistpast relevant work.
Combs, suprdResidual functional capacity” (“RFC”) is defined as “the most [the claimant] can
still do despite liig] limitations.” 20 C.F.R. 88 404.1545(a)(1). In determining a claimant’s RFC,
for purposes of the analysis required at steps four and five, the ALJ is required torcthreside
combined effect of all the claimant's impairments, mental and physical, exertiodal an
nonexertional, severe and nonsev&ee42 U.S.C. 88 423(d)(2)(B), (5)(BJ;oster v. Bowen
853 F.2d 483, 490 (6th Cir. 1988). At the fourth step, the claimant has the burden of proving an
inability to perform past relevant work or proving that a particular past job should not be

considered relevanCruse 502 F.3d at 539Jones 336 F.3d at 474. If the claimanarmot



satisfy the burden at the fourth step, disability benefits must be denied becausénthetads
not disabledCombssupra.

If a claimant is not presumed disabled but shows that past relevant work cannot be
performed, the burden of production $hiat step five to the Commissioner to show that the
claimant, in light of the claimant’s RFC, age, education, and work experiencpedorm other
substantial gainful employment and that such employment exists in significant nsuimtiee
national ecoaomy. Longworth v. Comm’r of Soc. See02 F.3d 591, 595 (6th Cir. 2005)
(quotingWalters v. Comm’r of Soc. Sed02 F.3d 525, 529 (6th Cir. 1997pee alsd-elisky v.
Bowen 35 F.3d 1027, 1035 (6th Cir. 1994). To rebpriana faciecase, the Commissienmust
come forward with proof of the existence of other jobs a claimant can petfongworth 402
F.3d at 595See alsKirk v. Sec'y of Health & Human Sery667 F.2d 524, 528 (6th Cir. 1981),
cert. denied461 U.S. 957, 103 S. Ct. 2428, 77 L. Ed13d5 (1983) (upholding the validity of
the medicalocational guidelines grid as a means for the Commissmineairrying his burden
under appropriate circumstances). Even if the claimant’s impairments pregesiaimant from
doing past relevant work, if other work exists in significant numbers in the naticor@omy that
the claimant can perform, the claimant is not disalfRadhbers v. Comm’r of Soc. Ses82 F.3d
647, 652 (6th Cir. 2009See also Tyra v. Sec'y of Health & Human Ser886 F.2d 102,
102829 (6th Cir. 1990)Farris v. Sec’y of Health & Human Seryg73 F.2d 85, 889 (6th Cir.
1985);Mowery v. Heckler771 F.2d 966, 969-70 (6th Cir. 1985).

If the question of disability can be resolved at any point in the sequential ealuat
proaess, the claim is not reviewed further. 20 C.F.R. § 404.1520(&¥é)also Higgs v. Bowen
880 F.2d 860, 863 (6th Cir. 1988) (holding that resolution of a claim at step two of the evaluative

process is appropriate in some circumstances).
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C. The ALJ’s Five-Step Evaluation of Plaintiff

In the instant case, the ALJ resolved Plaintiff’'s claim at step four ofubetiep process.
The ALJ determined that Plaintiff met the first two steps, but found at step thteelahsiff
was not presumptively disabled because he did not have an impairment or combination of
impairments that met or medically equaled the severity of one of the listed impigirme
20C.F.R. Part 404, Subpart P, Appendix 1. At step four, the ALJ found that Plaintiéfoleato
perform pastrelevant workas aprogressive assembler, security guard, and driver, and thus
concluded that Plaintiff has not been under a disability since the alleged onset date of
November 1, 2010AR 25-30.

D. Plaintiff’'s Assertions of Error

Plaintiff argues that the AlLerred by: (1rroneously rejecting the opinion of Pat Burks,
APN; (2) failing to support thdRFC determination with substantial evidenesd (3) failing to
properlyevaluate Plaintiff's credibilityDE 14 at 1-2 Plaintiff therefore requests that tloizse be
reversed and benefits awarded, or, alternatively, that this case be remarstiedhtpior sentence
four of 42 U.S.C. § 405(g) for furéh consideration by a new AlU4. at 17

Sentence four of 42 U.S.C. § 405(qg) states the following:

The court shall have power to enter, upon the pleadings and transcript of the

record, a judgment affirming, modifying, or reversing the decision of the

Commissioner of Social Security, with or without remanding the cause for a

rehearing.
42 U.S.C. 8 405(g), 1383(c)(3)iIn cases where there is an adequate record, the
[Commissioner’s] decision denying benefits can be reversed and bemeditded if the decision

is clearly erroneous, proof of disability is overwhelming, or proof of disab#gitgtiong and

evidence to the contrary is lackifi Mowery, 771 F.2dat 973.Furthermore, a court can reverse



the decision and immediately award benefits if all essential factual issiebdwmvresolved and
the record adequately establishes a claimant’s entitlemennéditseFaucher v. Secretaryl7
F.3d 171, 176 (6th Cir. 19943ee alsdNewkirk v. Shalala?25 F.3d 316, 318 (1994)he Court

will address each of Plaintiff's assertions of error below.

1. The ALJs consideration of the Medical Source Statement completed by nurse
practitioner Pat Burks.

Plaintiff claims that the AL¥iolated Social Security Ruling (“SSR”) @ip by failing to
sufficiently explain the basis on which she rejected the opinion contained in theaM&ource
Statement (“MSS”) completed by Pat Burk$M DE 14 at 8Ms. Burksrecommendedgeveral
physical restrictions, including no lifting more than 20 pounds, no carrying more than 10 pounds,
sitting for no more than two houdsiring a worklay, standing for no more than one hduring
a workday, walking for no more than 30 minutes during a workday further opined that
Plaintiff would be required to lidown for more than four hours during a workdagR 444-45.

In support of Ms. Burks’ opinion, Plaintiff quotes significant portions of SSR36 induding

its statement that[o]pinions from [] medical sources[] who are not technically deemed
‘acceptable medical sources’ under our rules, are important and should be evaluatgd on ke
issues such as impairmentveaty and functional effects 7..2006 WL 2329939, at *3
(August9, 2006), and also contentlsat the ALJ failed to evaluate the MSS under relevant
regulatory factors. DE 14 at 4. Plaintiff additionally claims that the physical restrictions
contained in the MSS are supported by objective medical evideneg.11-12.

The Court notes that in addition to Ms. Burks, the MSS in questas signed by
Dr. Suresh Acharya, who was credisithe author of the opinion contained in the MSS:

[T]here is only one medical source statement in the filerdagg the claimant’'s

ability to function physically. It is purportedly from Suresh Acharya, M.D. ... The
9



undersigned gives no weight to this medical source statement since the tlaiman
testified he has never even seen the physician who signed it, and bkdause
inconsistent with his or her own records, as well as all of the other evidence in the
record.
AR 29.Despite this attribution to Dr. Acharya, both parties agree that it was actuallBuvks
who completed the MSS. Plaintiff does not contendtth&atALJ violated the “treating physician
rule” contained in 20 C.F.R. 404.1527{a)pr does he contend that Ms. Burks is an “acceptable
medical source” under 20 C.F.R. 404.150the latter is critical to the Coust'analysis because,
as stated in SSR @®p, only “acceptable medical sources” can provide medical opinions that
are entitled to controlling weight. 2006 WL 2329939, at *2 (August 9, 2@06)pinion from
an “other source” such as Ms. Burks cannot establish the existence of medigtatiyinale
impairment; an “acceptable medical source” is required to dad so.

Here, Plaintiff points to no opinion from taeating provider that could establish the
existence of an impairment or be given controlling weidtg. noted by the ALJ, the MSS
completedby Ms. Burksrepresentshe only opinion offered by Plaintiffi supportof his alleged
physical disability. Nevertheless, Plaintiff correctly notes théte opinion from a nurse
practitioner such as Ms. Burks should be “evaluated by using the applicable, fartiiding
how long the source has known the individual, how consistent the opinion is with other evidence,
and how well the source explains the opirio@ruse 502 F.3d at 541 (internal citations
omitted).With respect to the length of Plaintiff's treatment with Ms. Bufsjntiff points the
Court tohis testimonythathe hadreated withMs. Burks“[m] aybe a half dozen time or more”

over the course of a year. DE 14 atAR 67. Although Plaintiff fails to reference any actual

records documeimg such treatment, the Court notes that Plaintiff treated with Pat Burks at the

4 For purposes of Plaintiff's Title XVI claim, 20 C.F.R. § 416.927(c) is the éfsivalent of
20 C.F.R. § 404.1527(c).
°>See als@0 C.F.R. § 416.902.
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North Terrace Medical Clinic on March 16 and December 1 of 2011. AP89Z0001.° There

are two other notes in the North Terrace records, dated August 2, 2011 and January 24, 2012,
although these notes do not appear to include all pages from these visits and fail to include
signature lines from a provider. AR 3ER9. Plaintiff has therefore provided evidence that he
treated with Ms. Burks at least twice but nwore thandur times.

The Court next considers the consistency of Ms. Burks’ opinion with evidence of record.
Plaintiff claims that the restrictions contained in the MSS are consistent with imagiings sl
Plaintiff's back and knee. DE 14 at 11. Ms. Burks listed swelling and “degeneration” rigtihe
knee as support for her recommendations regarding lifting, carrying, sittimglirgfa and
walking. AR 44446. The Court notes, however, that an MRI of Plaintiff's right knee taken just
four days before the MSS wasmpleted revealed only mild right knee degenerative disease.
AR 455.There is also no indication that Ms. Burks provided any treatment for Plainitgfis r
knee during her four visits with Plaintiff. AR 39®1. Indeed, Plaintiff only mentioned right
knee pain during one such visit, and there is no evidence that he received any treatrient for
right knee during this visit. AR 396.

Ms. Burks similarly cited “degeneration” of Plaintiff's lumbar spine as supjoorher
recommended physical limitations well as “tenderness and spasm in [the] cervical and lumbar
spine.” AR 444, 446. However, during her final documented visit with Plaintiff on January 24,
2012, approximately one month before she completed the MSS, Ms. Burks found no tenderness
or muscle ightness in Plaintiff's lower back, no paresthesiad a straight leg raise tekatwas
negative bilaterally. AR 396. The Court notes that Plaintiff made no complaints of back pa

during three out of his four visits with Ms. Burks, including his mesent visit just one month

6 The Court assumes that Pat Burks treated Plaintiff on March 16, 2011 diesfiet that the
signature line on this medical note says ptfiRat.” AR 401.
11



before the MSS was completed. AR 338, 40001. Even when Plaintiff did complain of back

pain on August 2, 2011, Ms. Burks again recorded no tenderness or muscle tightness and a
negative straight leg raise test. AR 399. She also provided no diagnosesoonmended
treatment foPlaintiff's condition. AR 399.

Imaging studieslikewise show little evidence that would support Ms. Burks’ opinion of
disabling painimagingof Plaintiff's lumbar spine performed on October 20, 201@a&dno
degenerative disc space narrowing, no facet degenerative change, and norroedl Veotly
height and alignment. AR 435. On February 15, 201X%-ey revealed mild degenerative disc
disease, which included mild diffuse lumbar spondylosis.4®R. The interpreting radiologist
also “suspected” mild to moderate degenerative disease in the cervical spine abthev€lba
finding that the radiologist described as being “poorly evaluated byttitig.5AR 428.An MRI
on February 22, 2012, just three days before the MSS was completed, demonstrated mild
degenerative changes in the lumbar spine, including a mild bulge at-t8& &6d L45 levels,
and no evidence of protrusion or spinal or foraminal stenosis. AR MbBébly, these
degenerative changes at the &b and L45 levels were present in February of 2002, more than
eight years prior to the alleged onset of disability. AR 28 significant physical restrictions
recommended by Ms. Burksécluding a requirement that Plaintiff be allowedlisodown for
more than half of the workdathus appear to find little suppdrom objective medical evidence
in the record.

The Court is similarlyuninspiredby “how well’ Ms. Burks“explain[ed][her] opinion.”.
Cruse 502 F.3d at 541Ms. Burks citeghe degenerative conditions in Plaintiff's back &nee
as medical and clinical findings to support her restrictions (AR 444, 447), but as previousl

discussed, these conditions have been identified as mild in sewdstyBurks also lists

12



“tenderness ahspasm in cervical and lumbar spires supportdespite such symptoms being
notably absent from the notes documenting her treatment of Plaintiff, as dissugsad
Ms. Burks further cites Plaintiff's previous right knee surgery as support for haioopi
(AR 446), although the Court notes that this arthroscopic procedure took place in March of 2005,
over five years before the date of alleged onset of disability. AR 244. There is rasiowdibat
Plaintiff suffered anycomplications, and he testifiedat he continued to work for several years
after the procedure. AR 480.

Finally, Ms. Burks stated that despite Plaintifilfeged physicagbain, “anxiety seems to
be his worst problemTAR 448), an opinion thas not supported bthe recordPlaintiff cites as
evidence to support this opinion a single visit in October of 2010 during whics noted that
Plaintiff appeared “nervous” with “anxiety due to pain” and a “domestic uatiAR 440.
However, Ms. Burksioted no problems with Plaintiff's mental statisany point during her
treatment of Plaintiff AR 396401. During her most recent visit, just weeks before she
completed the MSS, she noted that Plaintiff was “[c]oping well [with] stresid had “no
history of longterm depression, psychiatric or mood disorders.” AR F9éintiff also stated
during his hearinghat he started taking Cymbalta whieewas caring for hisnotherin-law,
who wasstricken withAlzheimer’'s disease, because the situation was “pretty sad.” AR 65. He
did not testify thathe suffered fromanxiety or any other mentalondition, let aloneone
reflective ofthe severity expressed in Ms. Burks’ opinidnstead,the record indicates that
Plaintiff “functions fine mentally ... does not feel that anxiety keeps him from working ...
applied[for disability benefitsfor physical reasonsAR 331.

In light of the foregoing, the Court finds that substantial evidence supports thse AL

decision to give no weight to thepinion provided by Ms. Burks. While brief, the ALJ's
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explanation forejecting theopinionincludes the inconsistency of the opinion with Ms. Burks’
own treatment notes and other medical evidence in the reesrdlescribed abové&his
explanationrefutes Plaintiff's claim that the ALJ failed to “provid[e] sufficient reasofor
rejecting the MSS. DE 14 at 1Zhe Court also reiterates the opinion of an “other source”
cannotestablish the existence of an impairment, cannot be given controlling wenghis ot
entitled to any special deferencélill v. Comm’r of Sa. Sec.560 F. App’x 547, 550 (6th Cir.
2014).Therefore, remand would not cure the lack of a medical opestablishinghe existence

of a disabling conditionSeeKornecky v. Comm’r of Soc. Set67 F. App’x 496, 5008 (6th

Cir. 2006)(“No principle ofadministrative law or common sense requires us to remand a case in
guest of a perfect opinion unless there is reason to believe that remand nigbtdedifferent

result”) (internal citation omitted)Accordingly, the Court rejects this assertionrobe

2. The RFC.

Plaintiff next argues that the RFC ascribed by the &Ldot supported bgubstantial
evidencePlaintiff faults the ALJ for failing to obtain an opinion from a consultative examiner to
address his physical and mental impairments, esipihg that an RFC “must be supported by
medical opinions.” DE 14 at 13.

As an initial matter, the Couniotesthat it is Plaintiff’'s burden to prove the existence of a
disabling condition, and not the ALJ’s burden to disprove the existdrecelisabilty. Key, 109

F.3d at 274 (citindRichardson v. Heckler750 F.2d 506, 509 (6th Cir. 1984¥ee alsaJones

7 Plaintiff also notes that that the RFC’s restriction of sitting, stapdir walking for six hours in
an eighthour workday is “more limited than any hypaibel questio from the hearing,and therefore
inconsistent with the evidence of recoldl.
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336 F.3d at 474 (“In the first four steps of the evaluation process delineated by 20 C.F.R.
§404.1520, it is the claimant’s burden to prove thetexice and severity of limitations caused
by [his] impairments.”).As previously discussed, Plaintiff has offered no opinion from an
acceptable medical source regarding any limitations caused by an allegedlyinglisabl
impairment.

Moreover, despite Plaintiff's suggestion that the ALJ was required toorely medical
opinion in formulating the RFC (DE 14 at 13), the Act clearly instructs that the AtdJnat a
physician, determines a claimant’'s RRCbldiron v. Comm’r of Soc. Se@91 F. App’x 435,
439 (6th Cir. 2010) (citing 42 U.S.C. § 432(d)(5)(B@e alsdNejat v. Comm’r of Soc. SeB59
F. App’x 574, 578 (6th Cir. 2009) (noting that although a physician may @pieclaimant’s
RFC, “ultimate responsibility for capacitg-work determinations belongs to the
Commissioner”) (citing 20 C.F.R. 8§ 404.152P)aintiff cites no rule or regulation that would
have required the ALJ to provide a consultative examinati¢ims case

Instead, he ALJ is grantedliscretionaryauthority to obtain a consultatiexamination if
she determines that there is insufficient medical evidence to make a determiagaoring
disability. Landsaw v. Sec’y of Health & Human Sen893 F.2d 211, 214 (6th Cir. 1986ge
also20 C.F.R. 8§ 404.1517 (“[The Commissionergyask you to have one or more physical or
mental examinations or tests.”) (emphasis addgul)s, with respect to Plaintiff's claim that the
ALJ “failed to ... develop the recordly oping not to obtain a consultative examination, (DE 14
at 13), the Court notes that development of the record,

does not require a consultative examination at government expense unless the

record establishes that such an examinationnésessaryto enable the

administrative law judge to make thesalbility decision. In appellarst’case, the
evidence in the record upon which the administrative law judge based his denial
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of benefits fully developed the facts necessary to make that determination. The
[evidence] supports the conclusion that appellant is not disabled ....

Landsaw 803 F.2d at 214 (quotingurner v. Califano,563 F.2d 669, 671 (5th Cid977))
(emphasis in original).

In his reply brief, Plaintiffpresents a commendable argumimntreversalbased orthe
Sixth Circuits decisionin Porzondek v. Sec’y of Health & Human Seiw that casethe ALJ
determined that the subject claimant was no longer capable of performing medikmbutor
found thatbased on the claimant’s testimony, he could still perform light work. 985 F.2d 561
1993 WL 15135, at *2 (6th Cir. 1993) (tablecgson). The Sixth Circuit reversed the district
court’s decision to affirm the ALJ’s judgmebécause the record provided “no clear indication
that [the claimant] can perform any of the exertional requirements of ligtkt"widr However,
unlike the instait case, the ALJ iRorzondeKailed to rely omany consultative reports in making
the RFC determination:

The[Commissionercould have ordered consultative reports or sought the advice

of a medical examiner dthe claimant’sjadministrative hearing. Thesactions

are discretionary, but th€€ommissioner’sjfailure to exercise that discretion in

the present case has resulted in a failure to meet his burden of proof.
Id. In contrast, three state agency doctors revieRiaghtiff's medical records, a psydogist
and twomedical physicians,with each determininghat Plaintiff did not sufferfrom a severe
impairment. AR 33250. This means that three separate state agency physicians found that
Plaintiff's conditions woulccause “nanorethan aminimal effecton [the] individual’s ability to
work[.].” Pogue v. Sec’y of Health & Human Sen&36 F.2d 550, 1987 WL 30587, at (@th
Cir. 1987)(table decision)Plaintiff argues that these reviewing physicians were not privy to

imaging studies conducted after thesviews took place. DE 19 at 5, n¥et the Court notes

that the findings of the subsequent studies cited by Plaintiff (AR 453,ré%éaled only mild
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degenerative changésatwerevastly similarfindingsto thosecontained in the imaging studies
reviewedby the state agency physicians, including mild degenerative changes at%hanid4
L5-S1 levels that were preseas far back a2002. AR 287.Substantial evidence therefore
supports the ALJ’s decision to not utilize the services of a consultatweiesr.

Despite this finding, e Court acknowledges the&lraonition that an ALJ “must not
succumb to the temptation to play doctor and njake] own independent medical findings
Simpson v. Comm’r of Soc. Se844 F. App’x 181, 194 (6th Cir. 2009yucing Rohan v.
Chater, 98 F.3d 966, 970 (7th Cir. 1996however,the Sixth Circuit has issued this warning in
the context of caseinvolvinga wellsupportecopinion from a treating physiciagee id (“[A]n
ALJ may not substitute his own medical judgméort that of the treating physician where the
opinion of the treating physician is supported by the medical evidence.”) (qudarege v.
Barnhart, 192 F. App’x 456, 465 (6th Cir2006) (internal quotations omitted). Moreovéhe
determination othe RFC remainsexclusively within the purview ofthe ALJ, see 20 C.F.R.

8 404.1545(a), and the Sixth Circuit has unequivocally affirmed this authority

[T]o require theALJ to baseher RFC finding on a physician’s opinionvjuld,

in effect, confer upon the treating source the authority to make the determination

or decision about whether an individual is under a disability, and thus would be an

abdication of the Commissionerstatutory responsibility to determine whether an

individual is disabled.
Rudd v. Comn’r of Soc. Se¢c531 F. App’x 719, 728 (6th Cir. 201@nternal citation omitted);
see also Sparrow v. Comm’r of Soc. $édo. 15cv-11397, 2016 WL 1658305, at *7 (E.D.
Mich. Mar. 30, 2016)report and recommendation adoptédlh. 1511397, 2016 WL 16406
(E.D. Mich. Apr. 26, 2016]“The ALJ wasg[] not obligated to draft an RFC assessment which

comported with one drafted by a physician, and was instead entitled to ameRieC based on

his evaluation of the available medical evidehcén the case abar, the ALJ explained that the
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RFC was based oobjective medicalevidence a lack of credibility regarding Plaintiff's
testimony activities of daily living, andPlaintiff's work history, including the fact thdte
continued to work as a stocker lessnttiaree weeks before the hearohgspite testifying that he
had not workedince 2010AR 27-29, 43,431.The ALJ thus properly exercised her authority to
forego a consultative examinatiddee Rudds31 F. App’x at 728 (“[The ALJ was not required

to baseher [RFC] determination on a medical opinion, and substantial evidence, including
objective medical evidence, supported her decision.”)

Plaintiff's additional claim that the RFC exceeds the limitations that were presented to
the vocatioal expert (“VE”) during the hearing is also unavailinthe RFCstates that Plaintiff
“can sit, stand or walk up to six hours in an eigbtrr day.” AR 27Plaintiff appears tanterpret
this as meaning that he can do all three of these actj\witiessured togetheior a maximun of
six hours, thus preventing him from being atdlecomplete an eightour workday. DE 14 at 13.
However, the questions posed to the VE clearly indicate that this restriction mtodveapacity
to “stand and walk up to 6 hoirsas well as'sit up to 6 hours.” AR 71. As noted by Defendant,
the ALJ specifically asked the VE whether an individual could find competitive gmpldt if
he “could not complete an eighour day in terms of total number of hours standing and walking
and sitting; which the VE confirmed was not possiblR 72. Plaintiff does not addressis
explanationin his reply brief, suggesting that he has conceded this arguRegdrdless, based
on the undersigned’s review of the recaittk Court finds that the restrictionscinded in the
RFC were not inconsistent with the hypothetical questions posed to tHelafiiiff's assertion

of error is therefore rejected.
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3. Plaintiff’s credibility.

Plaintiff finally argues that the ALJ improperly evaluated his credibihtyiolation of
SSR 967p. DE 14 at 14.Plaintiff contends that the ALJ “failed to make clear the weighten
to his testimony, thus necessitating reversal of the decikioat 15.He further argues that the
ALJ erroneously determined that no objectivederce supported Plaintiff's claimand that the
ALJ improperly made a “conclusory, exaggerated finding” with respect tot#faiallegations
of disabling painld. at 1516.

“Since theALJ has the opportunity to observe the demeanor of a witrjass,
conclusions with respect wedibility should not be discarded lightly and should be accorded
deference.”Casey v. Sey’ of Health & Human Serys987 F.2d 1230, 1234 (6th Cir. 1993)
(citing Hardaway v. Sec'y of Health & Human Sen&23 F.2d 922, 928 (6th Cir. 1987%ee
also Coherv. Sec’y of Dep’of Health & Human Servs964 F.2d 524, 529 (6th Cir. 1992The
ALJ’'s credibility determinations are entitled to great weifhfinternal citation omitted).
Claimants who challenge a credibility detemation ‘face an uphill battlé Daniels v.
Commissionerl52 F. App’x 485, 488 (6th Cir. 2003)lere, the Court finslthat Plaintiff has
lost this particular battle

Despite Plaintiffs assertions otherwistiie ALJ’s credibility analysiss rather extenge
and contains several of the “specific reasdies’his determination, as required by SSR7p6
1996 WL 374186, at *2. The ALJ discussed the overwhelmingly mild nature of the imaging

studies of Plaintiff's lumbar and cervical spine, including factthat although one-ray of the

8 SSR 967p has been superseded by SSRB.6which became effective on March 28, 2016.
However, because Plaintiffs complaint was filed in June of 2013, SSRK Hppliesto the Court's
analysis of this claim.
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cervical spine demonstrated “mild to moderate” degenerative disc diseats® showed no
fracture, no soft tissue swelling, no abnormality causing any impingemehé¢ owetve root, and
normal alignment. AR 28. The ALJ aso noted that physical examinations of Plaintiff were
mostly normal, including one that took place just two weeks before the hearing, whidedevea
no tenderness or muscle tightness, a negative straight leg raisendesal neurological
functioning without weakness, and normal body movements. AR 28.

Despite thisevidence Plaintiff testified thathe experiencegbain at alevel of 10 on a
scale of one to 10, every hour of every day. AR 53. Unsurprisingly, the ALJ was skeptigal of
claim, especially inlight of the lack of extensive treatment sought by Plaintiff since the alleged
onset date. AR 28. Moreoveas explainedy the Sixth Circuit, it cannot be said that mild
degenerative disc disease “is necessarily so severe a condition as to redseredggcted to
produce disabling pain.Sizemore v. Sec’of Health & Human Serys865 F.2d 709, 713 (6th
Cir. 1988)(citing Duncan v. Sec’y of Health & Human Sen&01 F.2d 847, 8584 (6th Cir.
1986)).

The ALJ also discussed Plaintiff's daily activitieghich were found to be inconsistent
with his allegations of disabling pain that averaged “10 on-palfit scale” (AR 28), as well as
Plaintiff's false testimony that he had not worked since November of 2010. ARh29ALJ
further noted inconsistencidsetween Plaintiff's testimony and his statements made in his
application materials regarding the alleged onset of his cond#ilegedside effects stemming
from his medication, and his ability to care for his personal needs. ARc29rdingly, the

Court finds ample evidence in the ALJ’s opinion to support her credibility deteraomnnati

® The Court also notes that the interpreting radiologist actually stated, “[m]iltoaerate
degenerative disk disease is suspeatdd>6, but this level is not well seen.” AR 428.
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With respect to Plaintiff's claim that the ALJ failed to specify the weighen to
Plaintiff's testimony, the Couracknowledgeghat SSR 9&p requires the ALJ's cdability
findingsto be “sufficiently specific,” and that the determination “must contain speeifisons
for the finding on credibility, supported by the evidence in the case rdtdtdivever, the Sixth
Circuit has indicated that SSR-96’s requirementhat the ALJ identify the weight given to a
claimant’s statements means simply that “blanket assertions that the claimant is nableeliev
will not pass muster, nor will explanations as to credibility which are not camtsistdh the
entire record and the weight of the relevant evidérn€ex v. Comm’r of Soc. Seé15 F. Appk
254, 259 (6th Cir. 2015)As discussed above, the ALJ offered several examples of
inconsistencies to support her finding that Plaintiff's statements regardngetrerity of s
symptoms were not credible to the extdatthey @nflicted with the assigned RFC. While the
ALJ failed to specificallyidentify the amount of weight given to Plaintiff's testimony, the
discussion in the@pinion clearly indicates thathe gave Plaintifs testimony little weight. The
Court thus findghat to the extent that the ALJ failed to explicitly identify the weight given to
Plaintiff's testimony, suclemission represents harmless error.

An ALJ’s credibility findings are “virtually unchallengea! Ritchie v. Comm’r of Soc.
Sec. 540F. App’x. 508, 511 (6th Cir2013) (nternal citation and quotations omitjedo long as
the determination is supported by substantial evide@at/in v. Comm’r of Soc. Sea@ 37 F.
App’x. 370, 371 (6th Cir2011)(internal citation omitted)The Court finds substantial evidence
to supporthe ALJ’s determination in this matter, and thus rejects Plaintiff's assertioroof er

Based on the foregoing analysis, the Court finds that substantial evidence supports t

ALJ’s denial of Plaintiff's application for benefits.
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V. CONCLUSION
For the above stated reasons, Plaintiff’'s motion for judgment on the administeatve r

(DE 14) is DENIED. An appropriate Order will accompany this memorandum.

BARA D. HOHJES \
nited States Magistrate Judge
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