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UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
COLUMBIA DIVISION
RICARDO DAVIDSON,
Petitioner Case No0l:14¢v-00161
V. Chief Judge Crenshaw
Magistrate Judge Newbern

CHERRY LINDAMOOD, Warden?

Respondent.

To: TheHonorable Waverly D. Crenshaw, Jr., Chief Judge

REPORT AND RECOMMENDATION

Petitioner Ricardo Bvidsonwas convicted by a jury of possession of over 300 grams of
cocaine with intent to sell or deliver it in a drfrge schoolzone and other drugelated offenses
Heis now serving a fifteegear sentence imposed by the Maury County (TenneGseeijt Court
on August 13, 2010. (Doc. No. &) PagelD# 282.pavidsoninitially filed this habeas corpus
action pro se under 28 U.S.C. § 2254. (Doc. No. 1.) Thusrt appointed counsel f@avidson
and ordered théling of an amended petition (Doc. BldlL6, 25). Respondent has answered the
amended petition (Doc. No. 31) and filed the state court record (Doc. No. 30).

This matter is now ripe for the Court’s review, and the Court has jurisdicticpoRéent
does not dispute that Davidserpetition is timely anthat thisis Davidson’sfirst habeas petition

related to this conviction. (Doc. No. 31, PagelD# 1734.)

! Davidson’s pro se petition named Derrick Schofield, Commissioner of the Tennessee

Department of Correction, as respondent. Davidson moved to substitute Warden Lin@damood
the proper respondent in this matter in his amended petition. (Doc. No. 25, PagelD# 113, n.1.)
Respondent has not opposed this substitution.
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Davidson requests discovery and an evidentiary hearing on the issues raised itidns peti
(Doc. No. 25, PagelD# 122This Court need not hold an evidentiary hearing where “the record
refutes the applicarg factual allegations or otherwise precludes habeas refefitiro v.
Landrigan 550 US.465, 474 (2007). In determining whether an evidentiary hearmgcesssary
the Court must consider the “deferential standards prescribeteopptiterrorism and Effective
Death Penalty Act (AEDPA) under whicha state cours factual findings are psemed correct
subject to rebuttal by clear and convincing evidelttg28 U.S.C. § 2254(e)(1Having reviewed
Davidsons arguments and the underlying record, the Court finds that an evidentiary heaoing is
required. Davidson is not entitled to reli@hder AEDPAs standardsThe Magistrate Judge
RECOMMENDS thatis petitionbe deniedandthis case dismissed.
l. Procedural History

OnJune 17, 2010, Davidson was convicbgda juryin the Maury County Circuit Court
(hereinafter, the trial courtf four drug offenses: possession of more than 300 grams of cocaine
with intent to sell in alrugfree school zone; conspiracy to possess over 300 grams of cocaine in
adrugfree school zone; possession of over ten pounds of marijuana with intent to stiver d
in adrugfree school zoneandconspiracy to possess over ten pounds of marijuana with intent to
sell or deliver in alrugfree school zonéDoc. No. 302, PagelD#78, 282291; Doc. No. 3).
Davidsons charges arose out of the deliveryhis esidenceof a suspicious package ultimately
found to contain narcotics. Davidson received the minimum sentence of fifteenoyeassh
convicted offense, to run concurrently. (Doc. No-230PagelD# 28291; Doc. No. 3.)
Davidson was represented at trial by attorney John Colley.

As a central part of Davidstsdefense, trial counsgloved to suppress evidence seized

during a search of Davids@home (Doc. No. 361, PagelD# 144, 15%7.) Trial counselrgued



that the affidavit supporting the search warrant did not state that the suspickagepaas
addressed t®avidsonor intended for delivery to Davidsaresidence.ld. at PagelD# 144.
Trial counsehlso argued that the affidavit supporting the wartarsiearch the package itself did
not contain adequate proof of the alertit@’s reliability and credibility to justify a search based
onthe dog'spositive alert. Id. at PagelD# 156:he trial court denied the motion to suppress after
a hearing(ld. at PagelD# 169-170.)

Davidson appealed his conviction to the Tennessee Court of Criminal Appeals (TCCA),
represented bRonald Freemonrppellate counsebdnly challengedhe trial courts denial of the
motion to suppress Davidsons direct appeal(Doc. No. 3614, PagelD# 1176.Jhe TCCA
affirmed the trial coui$ judgmenton May 17, 2012State v. DavidsgriNo. M201602002CCA-
R3-CD, 2012 WL 1795147 (Tenn. Ct. Crim. App. May 17, 20@2)vidson ); (Doc. No. 3016.)
TheTennessee Supreme Cotdehied permission to appeal on August 16, 2012. (Doc. Nd930

On October 18, 2012, Davidson filed a pro se petition forpastiction relief in therial
court (Doc. No. 3620, PagelD# 12851299.)The trial court construed Davidsanpetition as
raising a “general allegation of ineffective assistance of counsel’” awtiag the following
claims:

(1) the convictions were basedn use of evidence gained pursuant to an

unconstitutional search and seizure, (2) toavictions were based on use of

evidence obtained pursuant to an unlawful arrest, (@@dhe convictions were

based on illegal evidence. Additionally Petitioner allegeshisadue process rights

were violated due to the following: (4) an all white jury presidm@n African

American Defendar trial; (5) selection of a jury in an intentionadlgcriminatory

manner; (6) the Court charging the jury relative to criminal responsikilijythe

Court submitting the conspiracy counts to the jury; (8) the Court misconstruing its

authority as thirteenth juror; (9) the Coddiling to charge naturahnd probable

consequence; (10) the Court failing to charge entrapment; and (11) disproportionate
sentencing.



(Id. at PagelD# 1340.) Thaial court further understood Davidson to claim theffective
assistance of his trial counsel for failing to raise or effectively eateothese eleven issues, in
addition to failing to callason Coleman asmaterial witness at trialld. at PagelD# 134&3.)

The court also understood Davidson torol#e ineffective assistance of his appellate counsel for
failing to preserve all of Davidsts constitutional claims and raising only one claim on appeal
regarding the denial of the motion to suppresk.at PagelD# 96-97.)

The court appointed Seth laer as postonviction counsel, and Lasater filed an amended
postconviction petition on December 28, 201R1. @t PagelD# 133435.) The amended petition
incorporated all of the allegations of Davidsopro se petition andarified thatDavidsons claim
regarding the jury panel and selection raised due process and equal preteletiamms (Id.) The
trial court held an evidentiary hearimg May 24, 2013, at which Davidson, trial counsel, and
appellate counsegstified. (Doc. No. 3@21.) On June 20, 2013the trial courtdeniedthe petition
for post-conviction relief on all grounds. (Doc. No. 30-20, PagelD# 1339-1344.)

On December 4, 2013, post-conviction courggleatd the denial of Davidsaspetition
to the TCCA? (Doc. No. 3623.) The appeal assertatiat the postonviction court erred in
denying relief orthe following four ineffective assistance of courdaims “Trial counsel failed
to adequately argue suppression of search warrant[;] [t]rial counsel faidedue issue afacial
makeup on Motion for Acquittal or New Trial[;] [t]rial counsel failed to makeuargnt and
request jury instruction under the Natural and Probable Consequences Rot{[{p]ath trial
counsel and appellate counsel failed to keep adequate communication with [DaV{@smm]No.

30-23, PagelD# 1595Qn July 31, 2014, the TCCaffirmedthe denial of postonviction relief

2 Prior to the filing of this appeal by Lasater, Davidson filed a pro se habgas @etition
in Maury County Circuit Court. (Doc. No. 14, PagelD# 96.) That petition was dismissed and the
dismisal was affirmed by the TCCAId. at PagelD# 95-98.)

4



on each of the four asserted grourdavidson v. StateNo. M201301645CCA-R3-PC, 2014
WL 3765710 (Tenn. Ct. Crim. App. Julyl, 2014)(Davidson 1); (Doc. No. 3625.) The
Tennessee Supreme Court derpednission to appeal on November 20, 2014. (Doc. No. 30-27.)

Davidson timely filed this federal action pro se on December 15, 2014. (Doc. No. 1.) The
case was administrativetfosed to allow Davidson to fully exhaust his state court remedies and
was reopened on April 10, 2015. (Doc. Nos. 9, 16.) The Court appointed counsel, who filed an
amended petition. (Doc. No. 25.)
Il. Statement of Facts

Thefollowing summaries of facts are taken from the TCE€&onsideration of Davidsta
suppression hearings and trial on direct appggajdson | 2012 WL 1795147 at *1-7, and post-
conviction evidentiary hearin@avidson I} 2014 WL 3765710 at *10-15.

A. Motion to Suppress

This case arises from law enforcement officémgerception of a mailed package

that was believed to contain drugs. After obtaining a search warrant to @en th
package, the officers discovered it contained drugs. They then delivered the
package to the intended address, where they also executed a second search warrant
and found more drugs. A Maury County grand jury indicted the Defendant for four
felony drug offenses and possession of drug paraphernalia. The Deferethat fil
motion to sppress the evidence obtained as a result of the search warrants.

At the first hearing on the motion to suppress, neither party presented evidence
other than the search warrants themselves. The parties offered the trtal cour
arguments based upon the warrants. The defense argued that there was no nexus
between the affidavit and the address searched. Defense counsel noteddasethis
involved a suspicious UPS package that was opened, and, based upon its contents,
law enforcement officers obtained a seasarant. Defense counsel assumed that

the address for which they obtained the search warrant was the addresshto whic
the UPS package was addressed, but defense counsel argued that nothing in the
affidavit alleged that fact.

The State conceded that théfidavit supporting the search warrant never
specifically stated that the address that law enforcement officers sosgaroh

was the same address as that listed on the UPS package. The State asserted,
however, that when the search warrant was readnd®ke, it was obvious from



the search warrant that such was the case. The State further noted that the affidavit
stated that the officer swearing to the affidavit believed, based upon his knowledge
and experience, that the two people listed in the affidavit, who were the occupants
of 638 Mooresville Pike, Columbia, Tennessee, were anticipated to take possession
of the package.

Defense counsel countered that the package was addressed to a man named “Jerry
Fryson” and not to the Defendant. Defense counsel then asked to file an amended
motion based upon the law enforcement offiseglleged “intentional” act of
omitting the address of the recipient of the package when seeking a search warrant
for the Defendans residence. The trial court granted the Defetidaequest to

file an amended motion and set a hearing for a later date.

At the hearing on the amended motion to suppress, the parties presented the
following evidence: Michael Perez, a Nashville Drug Task Force offiestified

that this investigatiobbegan on July 2, 2007. On that day, he received a phone call
from “Andy,” an officer with the Los Angeles Police Department who worked i

the parcel narcotics unit. Andy advised Officer Perez that there was a package that
he suspected contained narcotms narcotics proceeds coming to Columbia,
Tennessee, from the Los Angeles area. Based upon this information, Offezr Pe
contacted Special Agent Mabry with the Tennessee Bureau of Investigation and
asked if he had a law enforcement contact in the Coluratea. Agent Mabry
confirmed he did have a contact and called the Maury County Sa@&dpartment

for assistance in a potential controlled delivery of the package.

Officer Perez testified that he and Agent Mabry, along with other officers,twent
theUPS facility before the package was placed on the outgoing detruek. The
officers used a K drug dog, trained as a drug detector, to identify whether the
package may, in fact, be emanating odors of narcotics. The drug dog indicated
positively on thepackage, which was addressed to Jerry Fryson. The address was
listed as 638 Mooresville Pike in Columbia, Tennessee. Officer Perez saidl, base
upon this information, the officers obtained a search warrant to open the package.
Inside the package, they found foam under which was located marijuana. Officer
Perez said that, upon finding the marijuana, the officers did not disturb the package
further, hoping to successfully conduct a controlled delivery of the package.

Officer Perez testified that heent with Maury County Sherifs Department
officers as they executed “an anticipatory search warrant” at the address listed on
the package. He said he did not personally identify who lived at that address, and
he was not involved further in the investigation uafier the execution of the
second search warrant.

On crossexamination, Officer Perez testified that he attempted to determine
whether Jerry Fryson was a real person. He explained that he searched the
Tennessee drives license files for a “Jerry Fryson.” Officer Perez read from the
affidavit requesting the search warrant, wherein another officer, Offidan B



Cook, swore that the search revealed that there was no person with the name Jerry
Fryson licensed in the State of Tennessee. The affidavit fusta¢ed that
individuals dealing in controlled substances very often create false names for
parcels to conceal their true identities.

Officer Brian Cook with the Maury County Sherif’ Department, testified that he

was assigned to the Drug Task Force®7. He said that he was present on July

3, 2007, when the suspicious box was opened at the UPS facility. Upon opening
the package, officers discovered that it contained illegal narcotics, ane feayed

the package for a controlled delivery. Offi€g@nok said he typed an “anticipatory
search warrant” to serve on the residence after delivery of the packager Office
Cook said he listed “Jerry Fryson” as one of the people to be searched, but he did
not specifically indicate in the warrant that the package was addressed to “Jerry
Fryson.”

Officer Cook testified that the affidavit indicadt¢hat, based upon Officer Cdsk
belief and training, “Miss Malave and Mr. Davidson are the current residen]ts] at
638 Mooresville Pike, and they are who the said package is intended to be
delivered.” The officer agreed that the affidavit does not state in “plain larfiguage
that the package was addressed to 638 Mooresville Pike.

On crossexamination, Officer Cook testified he did not intentionally omit from the
affidavit that the package was addressed to Fryson but stated that he listed him as a
person to be searched. He further stated that, after learning the package was
addressed to 638 Mooresville Pike, he and another officer, Lieutenant Bill Doelle,
drove by that addes and ran the vehicle tags of the two cars parked at the
residence. One of the two cars was registered to Dana Malave. When the officer
ran Malavés name through law enforcement computer programs, the programs
listed the Defendant as her acquaintance who also lived at the same adficess. Of
Cook testified that the package was successfully delivered to 638 Mo@ &5kél

and that it contained around three pounds of marijuana and a kilogram of cocaine.

On redirect examination, Officer Cook testifiechtthhe checked to see if either
Malave or the Defendant were suspected drug traffickers, and they were not. He
agreed that the only link between Malave, the Defendant, and the package was that
they were residents of the address listed on the package.

Upon questioning by the trial court, Officer Cook testified that the marijuana
contained in the box had a value of $3,000 and the cocaine had a value of $26,000.

The tial court denied the Defendant’s motion to suppress. In so doing, it found:

The Fourth Amendment of the U.S. Constitution, and the
corresponding provisions of the State Constitution, do not
absolutely prohibit searches. They just prohibit unreasonable
searches and seizures.



In this case, State and local officers, based on reliable information
from fellow officers in California, began an investigation. That
investigation was of a package addressed to 638 Mooresville Pike,
they first p[erus]ed the interior of the package to confirm whether it
did contain controlled substances, and they confiratddast one
controlled substance in the package before we sought the second
warrant, and performed then the delivery and the eventual execution
of that second warrant.

| think the second warrant, as | said in February, ®faite, states

or implies—and Il have to say, mostly impliesthat the package

is addressed to 638 Mooresville Pike, and to one or more of those
persons that resided there.

They had gone far enough to investigate the vehicles and who those
vehicles were registered to at that addraes, naming people that
they believed to be living there, based on their investigation, and
that they had reason to believe, based on their experience, which |
think people with sufficient experience may state opinions, in court,
and certainly in search wants.

And that they had some reason to believe that Mr. Fryson may not
exist, but at the same time, there may be someone there at the
residence with that same spelling or a phonetic similarity to that
spelling. And the magistrate had probable cause, based on what was
contained within the four corners of the secondaffidavit, a part

of Exhibit 1, to issue that second warrant, which was a part of
Exhibit 1.

If the magistrate has the authority to also consider what he did an
hour and 35 minutes earlier, at 8:55, before the 10:30 second
warrant, there is even stronger proof that Jerry Frysardid not
appear to exist, as a person licensed to drive a vehicle in Tennessee,
and that it was appropriate to look at who might reside at that
residence foprobable cause purposes.

[Defense Counsel], the reason | asked about the value of the
substance, there is pretty strong proof that someone is not going to
mail $39,000.00 worth of controlled substances to an address on
Mooresville Pike if they have absolutely no idea about who is going
to get it. And the people that live at that address are the most likely
people to receive it.

So somebody that put that address on a box must have expected the
occupants of that residence to be the ultimate recipient of the



intended delivery. And’Ve not heard any evidence in this record
that anyone named Jerry Fryson or Jerry Frierson, which we have a
number of Friersons in Maury County, lived at that address or that
there was any mistaking the 638 address, or that tblsaga was
intended for anyone other than persons in possession of [the
residence at] 638 Mooresville Pike.

| believe you can make reasonable inference from the facts stated,
and the facts stated here are that they anticipate delivering this box
to 638 and that these two defendants are the occupants of that
residence. And that, therefore,’sit reasonable, under the
Constitution, to conduct a search of those premises and the people
in charge or in possession of those premises.

B. Trial

After thetrial court denied the Defendastmotion to suppress, it held a trial. The
Defendant does not appeal the sufficiency of the evidence supporting his
convictions, limiting his appeal to whether the trial court erred when it dersed h
motion to suppress, see will briefly summarize the facts presented at trial in the
light most favorable to the State.

OnJuly 2, 2007, DEA Task Force Officer Michael Perez received information fr

Los Angeles Police Department Detective Andrew Smith that a suspicioug@acka
was coming to Columbia, Tennessee, via UPS. The package was addressed to Jerry
Fryson and was to be delivered to 638 Mooresville Pike in Columbia, Tennessee.
Agent Mabry attempted unsuccessfully to locate an individual by the name “Jerry
Fryson” in publc databases. Agent Mabry was not surprised by his failure to locate

a “Jerry Fryson” because, he said, packages of this nature often bearocadicti
name.

Officers went to the UPS facility with a-Q drug dog officer. The KO officer
smelled several packages and alerted officers to a package addressed to “Jerry
Fryson.” Based upon the information from the Los Angeles Police Department
officer and the K9 officers alert, officers obtained a search warrant to open the
package, and, when they did, theyridua white foam packaging material beneath
which was a leafy green substance that they deemed was narcotics. Once the
officers confirmed there were narcotics inside the box, they put the box back
together so it could be delivered to the address in ordeletuify the intended
recipients of the illegal drugs in a controlled manner.

Officers applied for and were granted an “anticipatory search warrant.” dinant/
required that certain events happen before the warrant could be executed. In this
case, thepackage had to be delivered to the house before the warrant could be



executed. The search warrant included the names Jerry Fryson, Dana Malave, and
the Defendant as the potential people to be searched.

While other officers conducted surveillance, Offidames Whitsett, who was
assigned to the DEA in Nashville, delivered the box. Officer Whitsettseldess a
delivery man, took the box to the residence. There, the Defendant approached him
and said that the package belonged to him. Officer Whitsett handed the Defendant
the package, and the Defendant set it down and then picked it back up and took it
to an “outbuilding” or “little barn” that was adjacent to the residence. Once the box
was delivered, officers executed a search warrant on the residence and the
outbuilding where the Defendant had taken the box. Officers found the box and
noted that it had not yet been opened. In the shed, officers also found plastic baggies
on a work bench, a large box that contained scales, and a duffle bag that contained
largeblocks of marijuana and a Bible. The Bible contained writing that said that it
had been presented to “Jason Coleman.” Officers also found a pistol inside the
house on top of one of the kitchen cabinets. Also in the kitchen, officers found a
letter bearingthe name “Jay Coleman” and listing his address as Wasco State
Prison. The letters, written in April and August 2006, were read into evidaedce a
seemingly discussed some illicit activity. Other mail found inside the residence
linked Malave and the Defendant to the residence.

In the master bedroom of the residence, officers found a plastic tote that abntaine
marijuana, plastic wrap, a set of scales, paper plates with some loose marijuana, a
utility knife, and a bag that contained plastic baggies.

Officers interviewed the Defendant, who initially said that he did not know what
was in the package and that it belonged to Malave. Later, the Defendant said tha
he had been receiving packages for a man named “Jay Coleman.” Officer Whitsett
was familiar with Catman and had previously investigated him previously for
carrying large sums of currency. Coleman had been arrested on several occasions
for drug related activity in both Tennessee and California. The Defenddnt tol
officers that he received $500 for acéegteach package, and, while he was unsure
what the packages contained, he believed they contained narcotics. Officers
attempted without success to contact “Jay Coleman.” The Defendant also told
police officers that the marijuana discovered in his bedroom did not belong to him.
He said that he was waiting for someone to come and pick it up.

TBI Agent Jennifer Sullivan analyzed the substances contained in the package. She
determined that the box contained 28.8 pounds of marijuana and 996.4 grams of
cocaine,6 tenths of a gram less than a kilogram of cocaine. Agent Sullivan also
tested the digital scales found in the residence and found cocaine on the scales.
Lieutenant William Doelle testified that the street value of the marijuana was
almost $60,000, and ¢hstreet value of the cocaine was $99,640 if it remained in
the powder form and up to $400,000 if the cocaine was altered into crack cocaine.
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Officers measured the distance from the Deferiddmiuse to a nearby child care
facility. They determined thahé residence was less than 1000 feet from a licensed
day care facility.

The Defendant offered evidence that he raced motorcycles locally and also fixed
them in his shop. The defense presented multiple police officers who testified that
they had paid the Defendant to work on their motorcycles either at the Defendant
motorcycle shop or at the Defendanhouse. In order to obtain parts to fix the
motorcycles, the Defendant ordered and received many packages containing
motorcycle parts, which were usuallglovered by UPS or FedEX.

Regarding the events that surrounded the Deferglamest, Sheila Duke testified
that she and her children went to a cookout at the Defesdaotise on July 2,
2007, at around 6:00 p.m. Her boyfriend, Mark Booker, met there tater that
night. Duke recalled that the Defendant, the Deferidagitlfriend, Dana Malave,

and a man named “Jay” were present. Mark Booker testified that “Jason Coleman”
was at the Defendasthouse on July 2, 2007, while they were “cooking out.” He
said he knew Coleman through the Defendant and knew that Coleman raeed four
wheelers.

Dana Malave testified that she and the Defendant had three children and that, in
July 2007, the Defendant worked on motorbikes out of a shed at their home. Malave
said she knew Jason Coleman. Coleman had purchased a motor bike from the
Defendant, and on July 2, 2007, Coleman was at their house intermittently, leaving
and returning several times. Coleman ate dinner with them and left for the last time
at around 9:3Qb.m. Malave said that, when she went into her bedroom after
Coleman left, and there was a plastic tote in the bedroom. The Defendant told her
that Coleman had left the tote and would return later that evening to retrieve it.
Coleman, however, never reterhto retrieve the tote. Malave claimed that neither
she nor the Defendant knew the contents of the tote.

The Defendant testified and explained that he often ordered and received packages
of motorcycle parts for his motorcycle repair work. He said thaideel plastic

wrap to wrap motors, and he used plastic bags to organize motorcycle parts. He
explained that he used scales to weigh nitrous oxide, which he used to make
motorcycle engines faster. The Defendant said that he knew Jason Coleman and
that the wo met approximately three years before the Defenslantest when
Coleman brought him a bike to repair. He said he fed Colamdogs while
Coleman was incarcerated. The Defendant confirmed that Coleman brought a blue
tote to his house on July 2, 2007, saying he would return shortly to retrieve it. The
Defendant said Malave told him the tote smelled and asked him to remove it. The
Defendant said he was expecting a package of motorcycle parts on July 3, 2007.
They were to be delivered by UPS, and, whenUR& man arrived, he assumed

the box contained the parts he was anticipating. The Defendant denied knowing the
package contained drugs and denied having an agreement with Coleman to receive
the package in exchange for $500.
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Based upon this evidence, a jury convicted the Defendant of possession of more
than 300 grams of cocaine with intent to sell within a Drug Free School Zone,
possession of over ten pounds of marijuana with intent to sell within a Drug Free
School Zone, conspiracy to possess over 300 gdrmocaine within a Drug Free
School Zone, and conspiracy to possess and deliver over ten pounds of marijuana
in a Drug Free School Zone.

State v. Davidsqr2012 WL 1795147, at *1-7; (Doc. No. 30-16, PagelD# 1223-27.)
C. PostConviction Evidentiary Hearing

The petitioner filed a timely pro se petition for posnviction relief and a
supporting memorandum of law. In the petition, the petitioner attempted to
challenge various constitutional infirmities, as well as challenging trial cdansel
performanceFollowing the appointment of counsel, an amended petition was filed.
A hearing was held at which the petitioner, trial counsel, and appellate counsel each
testified.

The petitioner testified that he hired trial counsel to represent him in the case in
2007, approximately three months after the offense happened. Trial counsel began
his representation in general sessions court.

The petitioner acknowledged that trial counsel had filed a motion to suppress.
However, he complained that trial counsel had faibechise the correct arguments

and adequately argue at the hearing. He wanted trial counsel to argue that the
anticipatory warrant was not executed properly because the package was not
“delivered” to a peson, rather it was left on awlheeler rather thabeing placed

into a persors hands. Because “delivery” was a prerequisite to the execution of the
warrant, the petitioner contended that the warrant was not authorized. He faulted
trial counsel for failing to discuss this with him or argue the issuestodbrt.

The petitioner also faulted trial counsel for failing to argue at the motion to ssppre
hearing that there was a discrepancy in tracking numbers listed in theiaffithev
petitioner is correct that the affidavit referenced package numbe6318, but

the package number was in reality. 56318. This issue was never discussed by
trial counsel, but the petitioner noticed the discrepancy and thought trial counsel
should have recognized that it was an issue to argue. The petitioner did
acknowledge that the discrepancy was only one number, and, on- cross
examination, he admitted the number was correct on the warrant and was probably
just a “typographical error.”

The petitioner also acknowledged that the address for delivery was his home
addess, although the package was addressed to someone else. He further
acknowledged that hgicked the package up off thewheeler and moved it into

the shed. He stated that he ran a motorcycle shop and thought that the package
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contained parts he had ordered. He testified that he never opened the package. The
petitioner did acknowledge that law enforcement officers took no action until he
had placed the package inside of the shed. He further acknowledged that officers
found twentytwo pounds of marijuana indifferent location on the property and

found three to four pounds in a tote bag in the petitisntaedroom. Additionally,
officers found scales with cocaine residue on them inside the workshop where the
petitioner took the package.

The petitioners secad complaint against trial counsel was that he failed to secure
the presence of Jason Coleman, a friend of the petitgrertestify at trial. The
petitioner testified that he informed trial counsel that Mr. Coleman needed to
testify, and he felt thatial counsel should have done whatever was necessary to
ensure that that occurred. He did acknowledge that trial counsel had filed a petition
with the court to deem Mr. Coleman a material witness in the case. The petitione
further acknowledged that trigbunsel, upon learning that Mr. Coleman was in
California, hired an oubf-state attorney to try to secure his presence at trial.
However, the petitioner felt that trial counsel did not do his best to find Mr.
Coleman for trial. While acknowledging that was a friend of Mr. Coleman, the
petitioner testified that he refused to aid trial counsel in serving a subpoena on Mr.
Colemans father to try to get information regarding Mr. Colehsawhereabouts.

The petitioner testified that he was not aware what Grleman would have
actually testified to had he been secured as a witness. He did point out that evidence
was presented at trial that a bible with Mr. Colersarame in it was found in the
duffel bag containing the twenty-two pounds of marijuana.

The pettioner, an African American, next faulted trial counsel for failing to
adequately raise and argue an issue regarding the lack of African Arserittre

jury. The petitioner acknowledged that trial counsel did raise the isstiegbiand

that it was rased in the motion for new trial. However, it was not raised on appeal.
The petitioner stated that there was a hearing conducted on the mattél @te
which trial counsel argued. He further complained that, although trial counsg! liste
the issue in the motion for new trial, he did not make any oral argument with regard
to the motion. Instead, trial counsel submitted the motion on the merits and the
arguments contained within it. The petitioner testified that he did not authasze t
decision.

The petitioner testified that trial counsel was playing chess on his computeg duri

the trial. According to the petitioner, he did not address this issue with trial counsel
because he trusted him. However, trial counsel did not really seem to be paying
attention to the trial. The petitioner also testified that trial counsel failed to
investigate and prepare a defense for the trial. He specifically testifiedethat h
believed the defense of entrapment was viable and should have been investigated.
He testified thattrial counsel failed to subpoena witnesses and should have
investigated fingerprint evidence. The petitioner testified that trial counsel faile
argue pertinent issues. He claimed that a jury instruction should not have been given
on criminal responsility because it was not charged in the indictment, and he was
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not aware that he had to defend himself against the conduct of another. The
petitioner also faulted trial counsel for failing to have the jury chargéul thve
natural and probable consequentes, which was an essential element of criminal
responsibility. He acknowledged the rule was mentioned during the jury charge,
but he claimed it was not adequately defined.

On cross-examination, the petitioner acknowledged that he chose to tesiily a

that it was his decision, and that he wanted to tell the jury himself that he was
innocent. He further acknowledged that the evidence was indeed all found on his
property after he picked up the package and transported into his shed, although he
claimed he believed the package contained motorcycle parts. He told the jury that
he used the scales found to weigh nitrogen tanks used in his repair of motorcycles.
He acknowledged that trial counsel did introduce photographs of those tanks to the

jury.

At the postconviction hearing, the petitioner did acknowledge that trial counsel
had almost three years to prepare for the case, and the petitioner was on bond during
this period. However, he testified that for certain long periods he had no contact
with trial counsel. The petitioner testified that the case was set for trial thieas or

times prior to the actual trial, but he claimed trial counsel did not inform him of the
reasons for the continuances he was granted. He noted that trial counsel did inform
him of an offer extended by the State which was for one year in the county jail
followed by fourteen yeargrobation. However, the petitioner refused the offer
because he maintained his innocence, and an acknowledgment of guilt was a
prerequisite to the off.

With regard to his appellate counsel, the petitioner faulted him for raising only one
issue on appeal. He acknowledged that sufficiency of the evidence was included in
the motion for new trial, but it was not raised on appeal, which he claimed limited
his appeal. The petitioner testified that appellate counsel failed to discuss the
possibility of filing an amended motion for new trial raising other issues which had
not been included. The petitioner testified that he basically never really talked
appellate counsel at all.

The next witness to testify was trial counsel. He testified that he had begcipgac

law since 1986 and that his case load involved ninety percent criminal work. He
testified that he had handled multiple drug cases during fesrcand was familiar

with anticipatory search warrants and the legalities of them.

Trial counsel testified that he felt that he did a good job in helping the petitioner
and keeping him *“in the loop” with regard to the case. He stated that he
communicatedvith the petitioner primarily by letter or by telephone, but he noted
that the petitioner dropped into his office on several occasions. He noted that, in the
almost threeyear preparation of the case for trial, he might have been out of touch
with the petiioner for two to three months on a few occasions. Trial counsel
testified that it was unusual for a case of this nature to linger in the courhdgste
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almost three years. He explained that this was in large part due to the car@smuan
trial counsel kpt requesting in order to find witnesses and prepare the defense.
With regard to the allegation that he played chess on his computer during the trial,
trial counsel stated that he would have only done so during jury instructions or
during a delay in the pceedings. He was adamant that he did not play games
during any argument or testimony.

With regard to plea offers from the State, trial counsel recalled one early in¢he cas
for ten years at thirty percent. However, when he presented the offer to the
peitioner, the petitioner vehemently refused to consider the offer. He maintained
that he was innocent and that he would not spend one day in jail. The petitioner
refused to even submit a counteroffer to the State.

Trial counsel testified that he filed a motion to suppress while the case was in
general sessions court. He recalled that the general sessions court deni@tbtne

and bound the case over to the grand jury. Trial counsel recalled that he felt very
strorgly about the warrant issue he raised in the motion to suppress. He focused
upon the fact that there were lots of details contained in the first watnaft were

not included in the second, and no reference was made to the first in the second.
Trial coursel felt that he had a strong argument on the issue. He testified that he
was not aware of a discrepancy in the tracking numbers on the warrant and the
affidavit. At the postonviction hearing, he testified that he did not feel that the
discrepancy wasmajor error, appearing to be just a typographical error, and noted
there was no showing of reckless or intentional misrepresentation by thet&ia
testified that, even had he known of the issue, he probably would not have raised
the issue in the motion to suppress. He felt that the negligent error would not have
garnered any relief.

Trial counsel also testified that he and the petitioner had discussed the amiicipat
nature of the warrant, that the package was left in the yard, and that tleneetiti
personally picked it up and carried it into his workshop. In trial coitmsginion,

he believed that this satisfied the delivery requirement noted in the anticipatory
warrant. Trial counsel testified that he felt, based upon the petioaetions, he

had no grounds upon which to challenge the delivery requirement in a motion to
suppress. He further noted that, as the petitisnepresentative, he was charged
with choosing which issues to litigate, noting that if he chose issues with no chance
of success, his credibility could be damaged before the court.

Trial counsel testified that he was aware of Jason Coleman as a possible witnes
and that he and the petitioner had discussed him repeatedly. He testified that he
expended a great deal of effort hetcase to try to secure Mr. Colertepresence

at the trial. He sought multiple continuances in his attempt to locate the witness.
Trial counsel testified that through their intense investigation, they beaaare

that Mr. Coleman was in California. Trial counsel hired a California attorney to
assist him in the attempt to locate Mr. Coleman. Trial counsel filed motions in both
Tennessee and California in his attempt to secure Mr. Colempagsence at the
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trial. He finally obtained an order from the court, but, when the order was to be
executed, they discovered that Mr. Colehsgrarole had expired, and he could not
be found. Trial counsel also testified that he attempted to speak with Mr. Cademan
father in his search for the witness.

Trial counsel wasever able to actually speak with Mr. Coleman, so he was unclear
exactly what he would have testified to had he testified at trial or if it would have
benefitted the petitionts case. He did learn that the package sent to the petitioner
had been sent fromn address very near Mr. Coleraifisted parole address in
California. Trial counsel also learned that Mr. Coleman flew from California
shortly before the package was to be delivered and was picked up at the airport by
the petitioner. Trial counsel stdte¢hat, if Mr. Coleman did not invoke his fifth
amendment rights, this could be the information he would have testified to.
Regardless, trial counsel was able to get some information regarding Mmadole
before the jury through defense witnesses andabetiat Mr. Colemds Bible

was located in the duffel bag found during the search.

Trial counsel testified that he was aware Mr. Coleman was listed asoaspirator

on the indictment, although there was no actual indictment issued against him. Tria
counsel testified that there was nothing illegal regarding unindictedmspirators

and that it was a normal practice. Nothing in the action aided in the petisioner
defense. Trial counsel also testified that he was familiar with the entrapment
defense.Based upon his experience, he did not believe that the defense was
applicable to the petitioner case. Trial counsel did not believe that they could
show the lack of prelisposition necessary to establish the defense based upon the
drugs found in the petitioner’s bedroom.

Trial counsel also testified that he raised the issue of the jury venire pri@l.to tr
He testified that he filed a motion when he saw how unel@resented African
Americans were in the venire. He stated that he made Batson chabeadgesnt

even further by calling the Deputy Clerk to establish why there was -under
representation in the jury pool. He argued that the manner in which membegs of t
pool were being excused did not comply with the statute. However, the court again
overruled his argument.

Trial counsel testified that, following the trial, he filed a motion for judgment of
acquittal/motion for new trial raising multiple issues. The issues included
sufficiency of the evidence, the denial of the motion to suppress, the-under
representation of African Americans on the jury, and the Drug Free School Zone
enhancement. Trial counsel testified that he was trying to hurry to get fopthal a

so, if they were successful, the petitioner would spend less time in jail. He did not
dispue that he did not argue the motion for new trial but rather submitted it solely
on the arguments made at trial and contained within the motion. He testified that
the issues had all been raised during the trial, and the record reflected thét. He fe
thatno argument was necessary.

16



Trial counsel testified that he offered to do the petitimdirect appeal for free,
aside from the cost of transcripts, based upon his belief that the searchesigsethe c
were illegal. However, before the transcripts were prepared, trialsebwas
informed by the petitioner that he no longer had faith in his representation. At that
point, trial counsel instructed the petitioner that he needed to obtain new
representation.

The final witness to testify was the petitioseappellate counsel. He testified that

he was appointed to represent the petitioner, met with him, and reviewed the issues.
Appellate counsel testified that he did not file an amended motion for new trial, so
his issues were limited to those raised in tlwtiom for new trial by trial counsel.

He conducted research on the issues, and he felt that he needed to focus on the
issues with the best opportunity to get the convictions set aside. In his opinion, the
strongest issue was the motion to suppress.

Howeve, on appeal, with regard to the motion to suppress, he chose to focus on
the discrepancy between the tracking numbers on the warrant and the affidavit.
Appellate counsel testified that he believed this to be the strongest issugjtalthou
this court found the issue to be waived because it was not addressed in the motion
for new trial. Appellate counsel also believed that the anticipatory warrant
deficiencies were a strong issue.

Appellate counsel testified that he did not challenge the sufficiency ofitdenee

on appeal because he believed that, if the evidence was admissible, it veaensuffi

to establish the convictions. Appellate counsel also did not feel that the drug free
school zone or the jury issues were strong enough to merit any relief oh dire
appeal.

Appellate counsel testified that he met with the petitioner one time for
approximately an hour. He showed the petitioner the brief he had prepared, and the
petitioner seemed pleased with his efforts. He did not feel that the petitioner
disputed the plan to raise only the suppression issue on appeal.

After hearing the evidence presented, the-postiction court, by written order,
denied the petition for relief. The petitioner has timely appealed that decision.

Davidson I} 2014 WL 3765710, at *10-15.
1. Issues Presented for Review
Davidson’s amended petition in this Coraises the following claims:
(1) Ineffective assistance of trial counsel and appellate counsel based on

(@) failure to raise adequate arguments in the motion to sugpres
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(b)  failure to challenge the racial composition of the jury and venire at trial;

(c) failure to object to jury instructions regarding criminal responsjbditd
the drug-free school zommhancement;

(d) failure to object to the introduction of evidence regarding a firearm found
in Davidson’s home,;

(e) failure to call Jason Coleman as a witness; and
() failure of appellate counsel to raise the issue of jury composition on appeal;

(2) Racial discrimination by the trial court in violation of tisxth, Eighth, and
Fourteenth Anendments in assembling the jury venire;

3) An unreasonable search of Davidson’s home on grounds that the preconditions for
the anticipatory warrant had not been met;

4) Improperjury instructions that did not require the prosecution to prove criminal
responsibility beyond a reasonable doubt or the natural and probable consequences
of the drug offense; and
(5)  Withholding of exculpatory material evidence by the prosecution.
(Doc. No. 25.)

The amended petition also incorporates all claims made by Davidson in his phaogse fi
(1d.)
V. Legal Standard

Davidsons petition is governed by the Antiterrorism and Effective Death Penalty Act
(AEDPA), Pub. L. No. 10432, 110 Stat. 1214AEDPA requires heightened respect for state
court factual and legal determinationsuindgren v. Mitchel440 F. 3d 754, 762 (6th Cir. 2006).
Under its*highly deferential standard. . statecourt decisiongmust] be given the benefit of the

doubt.”Bell v. Cone543 U.S. 447, 455 (2005ee also Hardy v. Cros565 U.S. 65, 66 (2011);

Felkner v. Jacksqrb62 U.S. 594, 597 (2011).
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The AEDPA standard is difficult to meet “because it was meant toHmrington v.
Richter, 562 U.S. 86, 102 (20113ee Burt134 S. Ct. at 1@yletrish v. Lancaster569 U.S. 351,
357-58 (2013)Cullen v. Pinholster563 U.S. 170, 181 (2011I)he statut enforces the principle
that“habeas corpus is a guard against extreme malfunctions in the state cristioal gystems,
not a substitute for ordinary error correction through appealfington, 563 U.S. at 16203;see
Woods v. Donald125 S. Ct. 1372, 1376 (2013JEDPA prevents federal “retrials” of matters
decided by the state court and “ensure[s] that-stauiet convictions are given effect to the extent
possible under law.Bell v. Cone 535 U.S. 685, 693 (2002B¢lIl 11). Under its provisions,
petitioners may not “us[dgderal habeas corpus review as a vehicle to segoess the reasonable
decisions of state courtd?arker v. Matthews567 U.S. 37, 38 (20123ee also White v. Wheeler
136 S. Ct. 456, 460 (2015) (explaining that the Supreme Court, “time and again, has instructed
that AEDPA, by setting forth necessary predicates before @tate judgments may be set aside,
‘erects a formidable barrier to federal habeas relief for prisonersewtiaims have been
adjudicated in state cotitt (quotingBurt v. Titlow 134 S. Ct. 10, 16 (2013)).

The statute provides for the review of state court decisions in § 2254(d), whesh stat

An application for a writ of habeas corpus on behalf of a person in custody pursuant

to the judgment of a Statew® shall not be granted with respect to any claim that

was adjudicated on the merits in State court proceedings unless the adjudication of

the claim—

() resulted in a decision that was contrary to, or involved an unreasonable

application of, clearly established Federal law, as determined by the Supreme

Court of the United States; or

(2) resulted in a decision that was based on an unreasonable determination of the
facts in light of the evidence presented in the State court proceeding.

28 U.S.C. § 2254(d).
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“State-court factual findings . . . are presumed correct; the petitioner has the burden of
rebutting the presumption by clear and convincing eviderigavis v. Ayala135 S. Ct. 2187,
21992200 (2015)A federal habeas court may issue the ¥aiita statecourt’s legal errounder
the “contrary to” clause if the state court applies a rule different from thergogdaw set forth
in United States Supreme Court decisions or if it decides a case differamtihehUnited States
Supreme Court has done orset of materially indistinguishable facBell I, 535 U.S. at 694
(citing Williams, 529 U.S. at 4096). In determining whether federal law is clearly established,
this Court may not rely on the decisions of lower federal counigez v. Smithl35 S.Ct. 1, 4
(2014);Harriss v. Stovall212 F.3d 940, 94314 (6th Cir. 2000)AEDPA limits the source of law
applied indetermining whther a state court decision is contrarglearly established federal law
to the holdings, not dicta, chses decided biie Supreme Court of the United Statéélliams v.
Taylor, 529 U.S. 362, 412 (200®ailey v. Mitchell 271 F.3d 652, 655 (6th Cir. 2001). Moreover,
“clearly established Federal law” under AEDPA does not include Supreme @Qecigions
announced after thiast adjudication of the merits in state co®teene v. Fishers565 U.S. 34,

39 (2011).The inquiry is limited to an examination of the legal landscape as it would have
appeared to the Tennessee state courts in light of Supreme Coadgueat the time of the state
court’'sadjudication on the meritMiller v. Stoval| 742 F.3d 642, 64415 (6th Cir. 2014) (citing
Green 565 U.S. at 38).

The Court may grant relief under the “unreasonable application” clause “if thecstat
correctlyidentifies the governing legal principle from United States Supreme Courtoshescisit
unreasonably applies it to thects of the particular caseBell Il, 535 U.S. at 694A federal habeas
court may not find a state court adjudication to be unreaborisimply because that court

concludes in its independent judgment that the relevant-ciaté decision applied clearly
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established federal law erroneously or incorrectilliams 529 U.S. at 411accord Bell 1} 535
U.S. at 699. Rather, the issueniether the state colstapplication of clearly established federal
law is “objectively unreasonableWilliams 529 U.S. at 409. “[R]elief is available under §
2254(d)(1)5 unreasonablapplication clause if, and only if, it is so obvious that a clearly
established rule applies to a given set of facts that there could fa@rnmonded disagreemeérin
the question.White v. WoodaJl134 S. Ct. 1697, 17667 (2014) (quotig Harrington, 562 U.S.
at 103).

AEDPA alsoimposes a total exhaustion requirement, contained in 28 U.S.C. 8§ 2254(b) and
(c), whichdirectsthat “[a]n application for a writ of habeas corpus . . . shall not be granted unless
it appears that . . . the ap@it has exhausted the remedies available in the courts of the State” or
such remedies are no longer availaBbines v. Webeb44 U.S. 269, 274 (2003)Vith certain
limited exceptions, to properly exhaust a claim under AEDPApétidoner must have rsed the
same claim on the same grounds before the state .cBurtlster 563 U.S. at 182Kelly v.
Lazaroff 846 F.3d 819, 828 (6th Cir. 2017) (quotivggner v. Smitlb81 F.3d 410, 417 (6th Cir.
2009)) (petitioner must present the “same claim uridersame theory” to the state court).
“Because the exhaustion doctrine is designed to give the state courtaralfdir opportunity to
resolve federal constitutional claims before those claims are presented ¢deha tourts . . .
state prisoners ust give the state courts one full opportunity to resolve any constitutional issues
by invoking one complete round of the Statestablished appellate review proce€s3ullivan
v. Boerckel526 U.S. 838, 845 (199%ee alsd.yons v. Stovalll88 F.3d 327, 331 {6Cir. 1999).
In Tennessee courts, a petitioner has exhausted all available state remedids®eWM@GA has
denied a claim of erroAdams v. Holland330 F.3d 398, 401 (6th Cir. 2003) (citing Tenn. Sup.

Ct. R. 39).
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“[A] habeas petitioner whdnas failed to meet the Stageprocedural requirements for
presenting his federal claims has deprived the state courts of an opportuddysessahose claims
in the first instance.Coleman 501 U.S. at 732. If the claims can no longer be considerdteby
state court because they are procedurally barred under state law, they are codesidelted for
purposes of federal review. A petitioner must “demonstrate cause for hisatatelefault obny
federal claim, and prejudice therefrom, before the federal habeas court willecdhsianerits of
that claim.”Edwards v. Carpenteb629 U.S. 446, 451 (2000).

V. Analysis

Davidsons amended petition raises bgthoperly exhausted claims and procedurally
defaulted claims. The Court considers these clasegarately under the relevant AEDPA
standards.

A. Davidson’s Exhaustedineffective Assistance of CounseClaims

Davidsons appeal of the trial coustdenial of his petition for pesonviction relief raised
only the issue of whether his trial and appellate counsel were ineffddavalson I| 2014 WL
3765710 at *1. Specifically, Davidson argued that trial counsel was inefféctiading to (1)
adequately argue the motion to suppr€83 effectively challenge the racial compasit of the
jury and venireand (3) argue for a jury instruction on the natural and probable consequences rule.
Id. Davidson argued that trial counsel and appellate couvese both ineffective for failing to
maintain adequate communication with him during their representatiorhe TCCA addressed
these claimson their merits under the standard articulate8tnckland v. Washingto66 U.S.
668, 685-86 (1984pavidsm II, 2014 WL 3765710 at *15-16.

Strickland sets a twepart test to evaluate whether counsel has been constitutionally

ineffective. A petitioner must prove (1) that couhsgberformance fell below an objective
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standard of reasonableness and (2) thatfdsutounsé€ls deficient representation, “the result of
the proceeding would have been differe@tfickland 466 U.S. at 6889, 694.The Strickland
standard sets a high bar that is not easily surmounted by habeas petiadéis.v. Kentucky
559 U.S. 356, 371 (2010). “[S]trategic choices made after thorough investigation of lawtand fac
relevant to plausible options are virtually unchallengeaBledwles v. Mirzayan¢&56 U.S. 111,
124 (2009) (quotingtrickland 466 U.S. at 690

Where a stateourt correctly identifieS$tricklandas the controlling precedent and applies
it in evaluating a petition&s claimsthis Courtapplies a doubly deferential standardts review
Leonard v. Warden, Ohio State Penitentje8%6 F.3d 832, 848 (61Gir. 2017). The Court must
ask “whether there is any reasonable argument that counsel safifiddands deferential
standartl and if so, must deny reliefd. (quotingHarrington v. Richter562 U.S. 86, 89 (2011)).
“The pivotal question,’therefore,is not whethetthis Court would find counse performance
deficient, but'whether the state cotstapplication of thé&tricklandstandard was unreasonable.”
Harrington, 562 U.S. at 101The Court considers the TCC determination of each of
Davidsonsineffective assistance claims through tthisiblydeferential lens.

1. Failure to Adequately Argue the Motion to Suppress

Davidson argues that his trial counsel failed to adequately argue his meosiappresby
“(1) failing to argue that the preondition for the anticipatory search warrant [(i.e., deliveng$
not met, and (2) failing to include a discrepancy between the tracking number on thgepaicé
the tracking number stated in the warrant affidagDoc. No. 25, PagelD# 1197he TCCA
considered and rejected these claims as follows:

As his first issue of ineffective assistance, the petitioner contends that tmeleto

failed to raise the issue of the discrepancy in the tracking numbers or ghdhen

“delivery” requirement of the anticipatory warrant in the motion to suppress. He
contends that had trial counsel raised these two issues, the evidence would have
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been suppressed, and the case against the petitioner would have “crumbled.” In
denyingrelief on this ground, the pesbnviction court found that trial counsel had
zealously raised all appropriate issues and defenses on the petitioner’s behalf

After review of the record, we find nothing which preponderates against the
postconviction[sic] court’s findings. Clearly, a motion to suppress was filed by
trial counsel, and it waggued at two hearirggbefore the trial court. Trial counsel
testified that he strongly believed that he had successfully raised tesargue. In

fact, he testifid that, despite the trial coustdenial, he was prepared to represent
the petitioner for free on appeal because he believed so strongly in the suppression
issues.

Trial counsel acknowledged that he did not argue for suppression based upon the
discrepancy n the tracking numbers or the delivery requirement. In fact, he
acknowledged that he was not even aware of the discrepancy in the tracking
numbers from the affidavit to the warrant. He testified, however, that elerhdd
known, he did not believe that he would have raised the issue in the motion to
suppress because he believed the issues he did raise in the motion were far more
serious and viable issues. Trial counsel testified that he was aware of nonaenti
misrepresentation on the Statebehalfin the discrepancy and that, without a
showing of such, success was not likely. Basically, trial counsel did not bilave

it was a viable issue, despite the petiticmand appellate counsel’s opinion to the
contrary. However, this court obviously agreed with the trial counsel. Although
finding the issue waived on direct appeal, this court did note that becausedbere w
other identifying information in the warrant, the typographical error in thkitrgc
number did not render the warrant invaldvidson 2012 Tenn.Crim.App. LEXIS

333, *25, 2012 WL 1795147. This conclusion alone precludes the petitioner from
showing an entitlement to relief on this issue.

With regard to the issue of whether the package was “delivered” to the petitione
trial counsettestified that he and the petitioner discussed the issue. Trial counsel
testified that he explained to the petitioner that his action of picking up the package
and placing it inside the shop was sufficient to establish delivery and accepitance
the packge; thus, the prerequisites of the anticipatory warrant were satisfied in his
opinion. We must agree. As pointed out by the State, the petitioner failed to cite to
any relevant caselaw which would indicate that “delivery” and “acceptance” were
not satisfied by the petitiorisraction.

We agree with the State that there is little caselaw to be found in Tennessag deali
with anticipatory warrants. It is clear that our supreme court has embracesth

of “anticipatory search warrantsState v. Coker746 S.W.2d 167, 172 (Tenn.
1987). Such warrants do not violate the fourth amendment if they are executed
following delivery of the contrabandtate v. Wine787 S.wW.2d 31, 33 (Tenn.
Crim. App. 1989). “The affidavit should inform the magistrate that the known
suspected contraband will be delivered in the immediate future and the basés for t
affiants knowledge that the item will be deliveredd. (citing United States v.
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Outland 476 F.2d 581 (6th Cid973)). For example, théokerCourt found the
affidavit in support of the anticipatory warrant to be sufficient where thanaffi
specifically alleged how the item to be seized would arrive on the premises to b
searchedCoker, 746 S.W.2d at 172. It is also recommended that a magistho

issues an anticipatory search warrant condition its execution upon the occurrence
of a specified event, such as the delivery of the targeted patiage787 S.W.2d

at 33.See generally2 W. LaFave, Search and Seizure § 3.7(c) at 96 (2ntioBd).

Other than the coud acceptance of anticipatory warrants and whether probable
cause supports them, the State is correct that little more appears in our caselaw.
However, the State references several cases from other jurisdictions whidio seem
indicate that the petitioner actions were sufficient to fulfill the requirements of

the warrantSee United States v. Turnd9l1 F.Supp.2d 556, 56661 (E.D.Va.

2007) (stating that the package that was the subject of the anticipatory wasant w

acceped when a person at the address picked up the package from the porch and

took it inside);United States v. Vesikurd14 F.3d 1116 (C.A.9 Wasl2002)

(stating that the anticipatory warrant was properly executed when the package was

apparently taken intche house). We agree with the premise in these cases. The

petitionefs acceptance of the package was established when he picked it up and
carried it inside the premises. Having concluded that delivery and acceptance were
established, trial counsel cannotdedicient for failing to challenge the issue in the

motion to suppress.

Davidsonll, 2014 WL 376571@t*16-18.

The question for this Court in evaluating the TCE€Analysis iSwhether there is any
reasonable argument that counsel satistdcklands deferential standardHMarrington v.
Richter, 562 U.S. 86, 105 (2011). Regarding the discrepancy in tracking numbers, trial counsel
testified that he believed this to be nothing more than a typleigederror andhat pursuing an
argument that the errorvalidated the search warrambuld detract from other “more serious and
viable issues$ Davidson I| 2014 WL 3765710 atl7. As Stricklandprovides, “strategic choices
made after thorough investigation of law and facts relevant to plausible opteonstaally
unchallengeable.Strickland 466 U.S. at 690. The choice of counsel to pursue only his’dlient
better argumenisnd notincludeevery possible contention does not fall below objective standards
of professional reasonablenegs. at 688. Far fom it—such strategic decisions are generally

applauded by the courtSee Jones v. Barnet63 U.S. 745, 753 (1983) (“A brief that raises every
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colorable issue runs the risk of burying good argumettisse that, in the words of the great
advocate John W. &vis, ‘go for the jugular—in a verbal mound made up of small and weak
contentions)) (internal citations omitted)'rial counsels decision not to pursue this argument
further justified by the TCCA determinatioron direct appeathat “because there was other
identifying information in the warrant, the typographical error in the tracking nudibdenot
render the warrant invalidDavidson 1| 2014 WL 3765710 at *17The TCCAs determination
that Davidsots trial counsel was not ineffeve on this ground is a reasonable application of
Strickland

Thesamaeis true of the TCCA’sevaluation of trial counsel’s decision not to argue that the
anticipatory warrans triggering event had not taken place. Hméicipatory warrant to search
Dawvidson’s home stated two preconditions to its execution: (1) the successful delivery of th
subject package to tiseibjectaddress by law enforcement and (2) “[a]n occupant of this residence
or someone with control over this residef@ecepting]delivery of package as it is presented to
them by a law enforcement officer acting in an undercover capacity.” (Doc. N. BagelD#
195.) Trial counsel testified that he discussed the issue of whether these precsmdit been
met with Davidson and told himahhe believedavidson’sact of picking up the package and
taking it inside his shop was enough to constiadeepting deliveryThe TCCA agreed that
delivery and acceptance had been established and, therefore, that trial’ squdgeient not to
make this argumentas not deficientDavidson 1} 2014 WL 3765710 at *18.

The TCCAs determination is reasonable un&rickland Terms used in warrants and
their supporting affidavits are to be interpreted in a “commonsense antigéasikion” United
States v. Ventresc880 U.S. 102, 108 (1969)nited States v. Miggin802 F.3d 384, 395 (6th

Cir. 2002) (holding that “warrants and their supporting documents are to be read not
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hypertechnical[ly] but in a commonsense fashioMe Sixth Cirait has found in similar
circumstances that “delivery and acceptance” as a triggering event may be bovestilyedSee
Miggins 302 F.3d at 395 (finding triggering event of delivery and acceptance of package “by
someone inside the residence” met when officer delivered package to someone stasiiag out
who had previously gone in and out of the residendeited States v. Gendrph8 F.3d 955, 966
(6th Cir. 1994)"“Any effort to negate all unintended logical possibilities through the writtexd wo
alone would produce linguistic complication and confusion to the point where a warrant, in
practice, would fail to give the clear direction that is its very poinkrial counsel’s decision not
to press this argument falls within the standards of professional reasonabietexStrickland
as the TCCA found.
2. Failure to Challenge theRacial Composition of the Juryand Venire

Davidson argues that trial counsel “failedeffectively challenge the racial composition
of the altwhite jury and the allvhite venire” because he “raised the issue only in a motion for
new trial, failing to request any argument on that issue, and he faileodiocerenough evidence
to substantiate this claim before the trial court.” (Doc. No. 25, PagelD# 119.) The TchGA f
the heart of Davidsos argument on this point to be that his coufiggled to actually present
argument regarding the motion for new trimstead relying on the motion and information
contained in the recordDavidson 1} 2014 WL 3765710 at *18'he TCCA considered the trial
court’s determination of Davidson’s claim on that record as follows:

The petitioner suggests “[t]his failure to vigosly argue this fundamental

constitutional right amounts to trial couniseineffective assistance.” In fact, the

petitioner urges us to review this issue pursuablnited States v. CroniSee466

U.S. 648, 654 n. 11, 104 S.Ct. 2039, 80 L.Ed.2d 657 (1984) (Prejudice is presumed

in certain cases in which there is actual or constructive denial of counsel.

Constructive denial occurs when “the performance of counsel [is] so inadequate
that, in effect, no assistance of counsel is providkt.The petitione contends
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that “his trial counsel failed to actively advocate for his cause which resualted i
constructive denial of counsel.” We disagree.

In denying relief on this ground, the post-conviction court stated:

Petitioner complained that no African Amemsaappeared for jury
duty on the day the panels were called for his trial. He recognizes
that [trial counsel] raised the issue at trial and in the Motion for New
Trial. In his Motion [trial counsel] also challenged the procedure
used by the Circuit Court Clerk in excusing jurors, thereby
contributing to the underrepresentation of African Americans.
Petitioner failed to demonstrate how the Clsnarocedure violated
Tennessee law, as well as how he was prejudiced by her failure to
follow the law. The Court finds that Petitioner, an African
American, was well represented during voir dire by an attorney
skilled in jury selection and appropriate challenges thereto.
Moreover, Petitioner agreed that the Court conducted a full hearing
on the issue of underrepresentation of African Americans. The Court
finds that this ground has no merit.

Again, nothing in the record before us preponderates against this finding. Trial
counsel testified that he felt it was a viable issue for the petitioner and that he
diligently pursied it. That the trial court did not agree with his conclusion does not
lead to a finding of ineffective assistance of counsel. The record supportsathat tri
counsel zealously represented his client on this matter. Acknowledging this, the
petitionets man complaint now seems to center over trial coussklilure to
actually present argument to the court in support of the motion for new trial on this
issue. He makes no other allegations as to what more trial counsel could have done
to seek relief.

We areaware of no requirement which denotes that counsel must present argument
in support of such motion. Trial counsel testified that he sometimes did and
sometimes did not depending upon the court he was before. He was clear that all
the issues raised in the motion for new trial in the case werestalblished on the
record and had been heard by the court at trial. He saw no need to actually reiterate
the same arguments before the court. We agree that was not required in order to
provide effective assistanaa counsel. Moreover, the petitioner has failed to
present any argument with regard to prejudice, other than his contention that we
apply theCronic presumption. Again, that is not appropriate in this case. Thus, the
petitioner has failed to establish i#etment to any relief on this ground.

Davidsonll, 2014 WL 3765710 at *18-19.
The TCCAs reasoning iagainsound. The record shows that trial counsel first raised this

issueimmediatelyafter jury selectionon the first afternoonof Davidsons trial by filing an
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“Objection to Jury Array/Pool.” (Doc. No. 3D, PagelD# 218; Doc. No. &) PagelD# 31%.The
proceeding®n that motiorincluded examinatiorof the Deputy Circuit Court Clerk regarding the
procedures for assembling and excusing potentiarguaind trial counsés introduction of
evidenceincludinga record of the entireurrent Maury Countyenire a panel list used on that
day, and a&ensus report establishing that alntbgteenpercent of Maury Countg population is
African-American,from which counsel argued that the térican-Americansamong the thirty
nine prospective jurors who reported that day wasconstitutionally disproportionate
representatior{Doc. No. 305, PagelD# 31:8331.) Trial counsel reiterated these argumentssin hi
motion for new trial. That he made the strategic decision not to requestrguaiemt of that
motion—having already conducted a hearing before the trial court on this-sstdienot render
his representation ineffective. Like the TCCA, this Court is avedmo authority directing that
counsel must argue every motion filed. The TCEAetermination that Davidson received able
“assistance” of counsel on this issue is not unreasonébiged States v. Croniel66 U.S. 648,
654 (1984).

With regard to Dawdson’s argument before this Court that trial counsel failed to produce
“enough evidence” to support this claim, Davidson has not identified any evidencedstsugat
trial counsel should have obtained or how such evidence would have affected Hixawadson
cannot show deficient representatiarthe absence sbme showing of what trial counsel should
have pursuedSee Hutchinson v. BelBO3 F.3d 720, 748 (6th Cir. 2002). More importantly, it
appears that Davidson did not raise this aspect of his claim in the state cooxtidéono basis

for habeas relief here.
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3. Failure to Object to Jury Instructions

Davidson argues to this Court thastrial counsel was ineffective for failing to object to
the trial courts jury instructions on three grounds: (1) the instructidits not require the
prosecution to prove criminal responsibility beyond a reasonable doubt, (2) they did na& requir
the prosecution to prove the natural and probable consequences of the drug offense beyond a
reasonable doubgnd (3) they imposed strict liability and did not require proof of a culpable
mental state to invoke the drfigge schools enhancement. (Doc. No. 25, PagelD# B&®oye the
TCCA, Davidson arguetthat “because he was convicted under a theory of crirnesgonsibility,
the jury should have been instructed on all the elements of criminal responsibilitgingcthe
natural and probable consequences rule,” and thaisebwas ineffective in failing to objetd
the lack of such an instructio@avidson 2014 WL 3765710, at *19Davidson has therefore
exhausted this claim to the extent it is based on the sufficiency of the cringpahséility and
natural and probable consequeniossructions

The TCCA observed that Davidson “maintain[ed] that the [natural and probable
consequences] instruction was not given in his case,” but that theguasttion trial court found
that “[t]his charge is a part of the criminal responsibility charge, whichdberd reflects was
properly given.” 1d. (quoting Doc.No. 3020, PagelD# 1343.) The TCCA presumed the
correctness of the trial colgtfinding that theproperinstruction was given in light of Davids@’
failure to produce a copy of the jury instructions with the record on apge@he TCCA further
noted that Davidson “testified at the pashviction hearing that he recalled hearing something
mentioned during the instructions about the natural and probable consequence rule” and that he
“just did not believe it was adequately expk.” Id. at *20; (Doc. No. 35, PagelD# 1685.)

These findings, coupled with Davidserailureto assert “what further explanatiaras required”
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or “to even address the issue with trial counsel at thequostiction hearing lead the TCCA to
conclude that Davidson “failed to carry his burden of establishing eitheresiefoerformance or
prejudice.”ld.

The presumption of correctness accorded to the state 'chndisng that the natural and
probable consequences instructwas givenas part of theriminal responsibility chargeannot
be overcome here. The record in this Court—which contains the jury instructions (Doc. No. 30-1,
PagelD# 22654)—shows thathe jurywas giventhe following instructionregarding criminal
responsibility:

A defendant whas criminally responsible for an offense may be found guilty not

only of that offense, but also for any other offense or offenses committed by

another, if you find beyond a reasonable doubt that the other offense or offenses

committed were natural and fable consequences of the original offense for

which the defendant is found criminally responsible, and that the elements of the

other offense or offenses that accompanied the original offense have been proven

beyond a reasonable doubt. . Before you find the defendant guilty of being
criminally responsible for said offenses committed by the conduct of another, you

must find that all the essential elements of said offenses have been proven by the

state beyond a reasonable doubt.

(Id. atPagelD# 246.The jury charge also includes an instruction that “[t|he state must have proven
beyond a reasonable doubt all of the elements of the crime chiir¢ietl at PagelD# 232.)

In light of Davidsons failure to include the jury instructions in the record oreappghe
TCCA was not unreasonable in presuming correct the trial’sdintling therequested instruction
was correctly givenThis Court need go no further in its analysis to find habeas relief unwakrante
on this claim. However, the jury instructions included in this Ceuetcord show that the TCC#
assumptionvas in fact,correct. The instruction given does not instruct the jury of any presumption
that a defendant intends the natural and probable consequences of BiseEtancis v. Franklin

471 U.S. 307, 316 (1985) (finding improper instruction that stated a defenslgmeSumedo

intend the natural and probable consequences of his acts). It requires the jury to fordi “aey
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reasonable doubt that the other offense or offenses committed were natural arieproba
consequences of the original offense for which the defendant is found criminally respbnsible
(Doc. No. 301, PagelD# 246.) The instruction is not contrary to clearly established federal la
Francis 471 U.S. at 316dabeas relieis not warranted on this claim.
4, Adequacy of Communication

Although Davidsois amended petition does not restate the claim thatdliand appellate
counselfailed to adequately communicate with him during the representation, the amended
petition incorporates by reference all claimsde in Davidsds pro se petition. (Doc. No. 25,
PagelD# 122.)The pro se petition asseitsat error. (Doc. No. 1, PagelD# 5.) That claim was
exhausted in the TCCA as follows:

The testimony given by the petitioner ahdt of his counsel differ in content. On
appeal, the petitioner asserts that trial counsel went for “great amounts” of time
without contacting him. He contends that appellate counsel “never met with [him]
after he was appointed to prosecute the appeal.” Based upon this, the petitioner
contends that “[i]t is evident that trial counsel failed to adequately discugstac
and/or defense with” him.

However, at the hearing, trial counsel testified that he maintained good
communication with the petitioner akept him informed. While the two usually
communicated by telephone or letter, the petitioner, who was on bond, did often
stop by his office. Trial counsel testified that he always tried to meet with the
petitioner if possible. Trial counsel noted that ¢thee was pending for a period of
almost three years. During that period, he recalled that the longest he had gone
without communicating with the petitioner was two to three months. Additionally,
appellate counsel testified that he reviewed the recordedehrch, and wrote an
appellate brief raising what he considered to be the strongest issues.ifi¢el test
that he met with the petitioner and discussed the brief and that the petitioner seemed
pleased with his efforts.

Based upon its finding, the pestnviction court clearly accredited the testimony

of the two attorneys. As noted, that is a determination that this court will not
reweigh on appealSee State v. Evand08 S.W.3d 231, 236 (Ten2003).
Accrediting their testimony, the court then correcdétermined that the petitioner

had failed to establish deficient performance. Moreover, he made no argument as
to how the alleged lack of communication prejudiced his representation. As such,
he is entitled to no relief.
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Davidson 1] 2014 WL 3765710 at *20.

The TCCAs finding that trial counsel communicated with Davidson by letter, telephone,
and in person over a period of nearly three years, never going more than two or thitee mont
without contact is presumed correct, as is appellate coasrstatement that he met with Davidson
and discussed the planned appellate brief and that Davidesemed pleased” with his efforts.
Davidson presents no evidence to contradict these findings. The Court concludes on these
undisputed facts that the TCGAdeterminabn of this claim was not an unreasonable application
of Strickland

B. Davidson’s Procedurally Defaulted Claims

Davidson raises several claims in his amended petition that he did not raisetatéhis s
court filings. Those claims are not propedyhaustedBecause Davidson has already pursued
appellate and postonviction remedies in state court, he no longer has any remedies available to
him in that forumSeeTenn. Code Ann. 430-102(a):If the claims presented in the federal court
were nevenctually presented in the state courts, but a state procedural rule now prtbleilsitate
court from considering them, the claims are considered exhausted, but procdxuratly’Cone
v. Bell 243F.3d 961, 967 (6th Cir. 2001). Davidson may overconne ldar if he can establish
“cause to excuse the procedural default and demonstrate that he suffered ejctdigepirom the
alleged error.’Davila v. Davis 137 S. Ct. 2058, 2062 (201 Qoleman v. Thompsps01 U.S.

722, 750 (1991) (h all cases in which a state prisoner has defaulted his federal claims in state
court pursuant to an independent and adequate state procedural rule, federal habeastheview of
claims is barred unless the prisoner can demonstrate cause for the prodeffuialand acial
prejudice as a result of the alleged violation of federal law, or demonstiafaithire to consider

the claims will result in a fundamental miscarriage of jusiic§T]he existence of cause for a
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procedural default must ordinarily turn on whether the prisoner can show that socte/@bje
factor external to the defense impeded couasefforts to comply with the Stageprocedural
rule.” Murray v. Carrier, 477 U.S. 478, 488 (1986).
1. Procedurally Defaulted Ineffective Assistance of Counsel Claims

Davidson did not present several of the ineffective assistance of counsel clavow he
raisesin all available state forum®avidson did not raise in his pesinviction petitio trial
counselsfailure to object tahe stateof-mind requirement of the dgdree schools jury instruction
or trial counsélsfailure to object to the admission of evidence regarding the presenceezranfi
in Davidsons home Nor did heappeal the postonviction trial court’s denial dfis claims that
trial counsel failed to secure the presence of Jason Coleman as a%witribasappellate counsel
failed to raise the issue of racially discriminatory jury selection on appbkeke claims are
therefore procedurally defaulted, and Davidson must show cause for the proceduraladefault

actual prejudice resulting from the err@oleman 501 U.S. at 750.

3 The posteonviction trial court ruled as follows on this claim:

Petitioner complains that Mr. Colley failed to secure the appearance af Jas
Coleman at trial. Mr. Colley testified that the trial wiedayed for a year during
which he tried unsuccessfully to find Jason Coleman. He testified that he even hired
a lawyerin California and was unsuccessful in securing Mr. Coleman since his
parole there hadxpired. Mr. Colley testified that he was nevbleato talk with

Mr. Coleman tadetermine if he would be favorable to Petitioner at trial. Petitioner
testified that Mr.Colley did not try hard enough to produce Mr. Coleman. He
testified that Mr. Colemawould probably have pt the'fi fth.” He stated that he
does not know if Mr. Colemasmtestimony would have been good or bad for him,
but that he thinks it would have helpé&tetitioner failed to show the Court that he
was prejudiced by the absence of this witredssial, or that the trial would have
turned out differently with Mr. Colemas’testimony.The Court finds that this
ground has no merit. (Doc. No. 30-20, PagelD# 1341.)
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Ineffective assistance of counsel may establish cause, as can a showing fhetuial or
legal basis for a claim was not reasonadlgilable at the time of the state court proceedings.
Cvijetinovic v. Eberlin617 F.3d 833, 837 (6th Cir. 2010). Here, to establish cause, Dannlsbn
showthat the ineffectiveness of his pasinviction counsel caused him not to raise the issue of
histrial counsel and appellate counsel’s ineffectiveness in his stateguoattion proceeding.

Claims of ineffectiveness of pesbnviction counsel are largely precluded because the
Sixth Amendment does not guarantee the right to counsel ircpogiction proceedingdavila
v. Davis — U.S. — 137 S.Ct. 2058, 2065 (2017) (citin@oleman 501 U.S. at 755) (internal
citation omitted). However, an “equitable qualification” of this rule may appigrestate law
explicitly requires that claims of trisbunsels ineffectivenesbe raised in collateral proceedings
and noton direct appealMartinez v. Ryan566 U.S. 1, 1617 (2012), or where defendants are
unlikely to have a meaningful opportunity to raise such claims on direct appeal duelésitre
and operation of the state colgtprocedural frameworkirevino v. Thaler569 U.S. 413, 429
(2013).“Tennesses procedural rules make it almost impossible for a defendant in a typical case
to adequately present an ineffectagsistance claim on direct appeal,” and Tennessee courts hold
that ineffectivenesslaims are best resolved in pasinviction proceedingsutton v. Carpenter
745 F.3d 787, 7983 (6th Cir. 2014). Thushe ineffective assistance of pastinviction counsel
if proved, could show cause for the procedural default of Davidson’s claims that hanttia
appellate counsel were ineffectiveee Treving 569 U.S.at 429; Sutton 745 F.3d at 7956.
However,Davidson does not allege that his postviction counsel was ineffective, nor does he
argue any resulting prejudice

Because Davidson has not argued causeofqurejudice arising out of his defaulted

ineffective assistance of counsel claims, habeas relief is not appropriate.
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2. Additional Procedurally Defaulted Claims
a. Jury Instructions

Davidsonclaimsin this Court that the jury instructions given on criminal responsibility
and the drugree school zone enhancemathis trialrelieved the prosecution of its burden to
prove every element of his charged offenses beyond a reasonable(DoabtNo. 25, PagelD#
121.) Davidsordid not raise these challenges on direct appeal. He did challenge the “natural and
probable consequenceaspect of the criminal responsibility instruction in his pmstviction
proceeding; however, the trial court found ttie claim “should have been raiseither during
trial or on appeal and ha[s] no merit i[n] a postviction setting.” (Doc. No. 3Q0, PagelD#
1340.)Davidson did not appeal that finding to the TCCA. He has made no argument of cause to
excuse that default.

Even if Davidson had not defaulted these clatimes jnstructions on criminal responsibility
repeatedly admonishedethury that the prosecution must prove all essential elements, including
the natural and probable consequencka criminal actbeyond a reasonable doubt. They could
not reasonably have been understood by the jury as lowering or shifting the prosetutiden
of proof. Furtherwhile Davidsorargueghat the jury should have been required to find a culpable
mental stateinderlyingthe location of his activities near a school zahe, TCCA “has held that
the DrugFree School Zone Act is an enhancement statute and therefore does not requifie a speci
mens rea to conclude that a defendant violated the statBtaté v. Reeveblo. W201202656-
CCA-R3-CD, 2014 WL 1593153, *9 (Tenn. Ct. Crim. App. Apr. 17, 2014) (citing cases). “Thus,
the State is not redyed to prove that a defendant knowingly committed the offense within 1000

feet of a school zone; it is sufficient simply to prove that the offense occurtad wiprohibited
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area in order to enhance the defendaptinishment.Td. Habeas relief is n@ppropriateon these
claims
b. Racial Discrimination in Assembling the Petit Jury

Davidson argued in his original trial proceedings and in his motion for a new ttigth¢ha
racial makeup of the venire and jury in his proceedmgs “not a fair crossection of the racial
makeup of the community (Doc. No. 25, PagelD# 120Davidson did not raise that claim on
direct appeal, and the pestnviction court found it waived for that reason. (Doc. No2680
PagelD# 1340.) Davidson did not appeal that finding to the TCCA.

Again, Davidson does not arguwauseor prejudice. However, even if the court were to
reach the merits of this clainDavidson would not be entitled to the relief he se€isarly
established federal law recognizes the right “to be tried by an impartiadijawyn from sources
reflecting a cross section of the communitgerghuis v. Smithil30 S.Ct. 1382, 1387 (201@s
the Sixth Circuit has held, this is a right to chalie “the pool from which the jury is drawn, and
not necessarily the venire panel” in a particular cAsgrose v. Booke684 F.3d 638, 645 (6th
Cir. 2012). “The Sixth Amendment guarantees only the opportunity for a represeiat, not
a representate jury itself. The focus, therefore, is on the procedure for selecting juries, and not
the outcome of that processd:.

Davidson alleges in his amended petition that “[t]he venire from which the petwasy
selected contained no Africakmericans ad was therefore not a fair cressction of the racial
makeup of the community[.]” (Doc. No. 25, PagelD# 120he record shows that there were
sevenjury panels called toeport for jury duty on the day that Davidssrtrial began (Doc. No.
30-5, PagelD# 326); each panel should have contained the names ofjinelvgd. at PagelD#

327); out of eightyfour possible jurors, twenthiad alreadypeen excusetbr various reasons,
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leaving sixtyfour that should have reported for dufg.(at PagelD# 32#28) only thirty-nine
possible jurors actually reported for duty that day, anigt two of thosepersonswvere African
American(id. at PagelD# 315, 328and,of those twoAfrican Americars, only one “actually
made it into the box before being excused forsedu(d. at PagelD# 315.The record further
shows that Davidson’s counsel proffered an exhibit demonstth@bgthe entire venire [has
African American population of over 11 percent, . . . 67 African Americans out of a totad wénir
508.™ (Id. at PagelD# 317, 321.) Thus, whildaevenire pands] directly before him’on the day
that Davidsois trial began reflected a statistical underrepresentatidtiricin Americans, the
record shows that the larger “pool from which the jury is dfamams gatistically in line with the
county populationat roughly thirteempercent AfricarAmerican.Ambrose 684 F.3d at 645The
record heraloes not showthat the representation of [Africafimericans] in venires from which
juries are selected is not fair and reasonable in relation to the number of such petbens
community,” and that such underrepresentation “is due to systematic exclusiogaupm the
jury-selection processPothrequiredelementdo establish a prima facie violation of the right to
a jury selected from a fair cresection of the communityJnited States v. Suggs31 F. Appk
609, 619 (6th Cir. 2013Accordingly, even if theCourt were to reach the merits of this claim,
Davidson could not prevail.

C. Reasonableness of Search Pursuant to Anticipatory Warrant

Davidson challenges the reasonableness of the search of his residence underth@drourt

Fourteenth Amendments. (Doc. No. 25, PagelD# 121.) This challenge was pres¢heestate

courtsat trial (Doc. Nos. 3.2, 3313), on direct appedDoc. No. 3014, PagelD# 1176), and in

4 Counsel referred to “over 11 percent” of the entire venire being Atdcaerican. In fact,

the 67 AfricanAmericans makep slightly more than 13 percent of the 508 total jurors.
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the postconviction court(Doc. No. 3020, PagelD# 12888.) The postonviction court ruled
that the issue was without merit due to the TCCAffirmance of the trial coud ruling on
Davidsons suppression motionld( at PageD# 1340.) Davidson did not appeal this post
conviction ruling to the TCCA, and the claim is therefore procedurally defaulted.

The cause and prejudice inquiry need not be undertaken, as Dasifisanth Amendment
claim is not cognizable on federal habeagew. InStone v. Powelthe Supreme Court held that
“where the State has provided an opportunity for full and fair litigation of a Foumgndment
claim, the Constitution does not require that a state prisoner be granted heteas corpus relief
on the grounds that evidence obtained in an unconstitutional search or seizureodasedtat
his trial.” 428 U.S. 465, 482 (197&8ee Rashad v. Lafle675 F.3d 564, 570 (6th Cir. 2012)
(“Long-standing precedent precludes us from granting habeddxadied on a state colgfailure
to apply the exclusionary rule of the Fourth Amendment, unless the claimars gfaiihe State
did not provide himan opportunity for full and fair litigation of [his] Fourth Amendment Claim.
(quotingStone 428 U.Sat 493)). As a result, this court may not review Fourth Amendment habeas
claims unless the petitioner lacked the opportunity “to present his claims tattheaurts.'Good
v. Berghuis 729 F.3d 636, 639 (6th Cir. 2013).

After a full hearing on his motion to suppress in the trial court (Doc. Ne$238013)
Davidsonappealed the denial of that motion to the PC&hd then sought pasbnviction relief
on that issue as welHe hada full and fairopportunity to presentis claim to the state courts
This Court must deny habeas review of the cl&@ee Good729 F.3d at 640.

d. Withholding of Exculpatory Evidence
Davidson claims before this Court thgu]pon information and belief, the State in this

case withheld material, exculpatory evidence” and that he “reasonably believesdbeény in
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this case will reveal evidence that Statdors or members dfie prosecution team withheld[.]”
(Doc. No. 25, PagelD# 121This claim was neveamrised before the state couatsd is therefore
procedurally defaulted. Davidsadimes notmake any showing of cause and prejudice excusing that
default. He also does ndadentify the evidence he believes was unlalyfwiithheld by the
prosecution. Habeas relief is not appropriatéhis claim.

e. Denial of Witness Testimony

Davidsonstatesin his pro se petition that “[i]t has just c[o]me to petitiosattention that
a number of witnesses desired to be present an[d] testify during petgitmarand sentencing
hearing.” (Doc. No. 1, PagelD# 7.) He states that these witnesses were denissigetmspeak
at his sentencingearingbut had executed affidavjteshichDavidson provideso this Court (Id.)

The affidavits of Dana Malave, @k Alderson, and Sheila Duke are associated with Davidson
filing of a motion to hold his petition in abeyance, filed on the same daig pstition. (Doc. No.

4, PagelD# 591.) The identical affidavits state that eactdividual attended Davidsts
sentencing hearing in hopes of testifying as to his character, buatisdhabunserefused to call
them to testify.If.) The affidavits conclude that “[i]t was stated that the court and the offtcagrs
were present hadkarb-cue to attend and they meaning the court officials were not going to have
Mr. Davidson in attendance during lsisntenfing] hearing.” (d.)

The record of Davidsos sentencing reflects that certain crimes of conviction carried a
mandatory minimunsentence of fifteen years (Doc. No.-80PagelD# 282291), and thatin
advance of the sentencing hearing, the prosecutor and trial counsel thgtdedvidson should
receive the minimum term of imprisonment and minimum fine for his offenses, thaveiaying
the need for a full hearing. (Doc. No.-90PagelD# 845 .[pavidson apparently did not object to

this agreement at any point before raising his petition to this Court. He does not argue cause
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to overcome that default. Because this agreement apparently resulteddeddaeceiving the
mandatory minimum sentence and fine for his convicted offense, it is unlikely thatldesbow
resuling prejudice. The Court therefore finith&it no habeas relief is availalglethis claim.
VI.  Recommendation

For the foregoing reasons, thagistrate Judge RECOMMENDS that the habeas corpus
petitionbe DENIEDand this matter bBISMISSED WITH PREJUDICE

Any party has fourteen days after being served with this Report and Recommendation i
which to file any written objections to it with the District Court. Any party opppshose
objections shall have fourteen days after being served with actapgm in which to file any
responseFailure to file specific objections within fourteen days of receipt of tieigoR and
Recommendation can constitute a waiver of further appeal of the matters dishdkerein.

Thomas v. Ar474 U.S. 140, 155 (1985Fowherd v. Million 380 F.3d 909, 912 (6th Cir. 2004).
ENTERED this30thday ofMarch, 2018.
ZL%‘}Cf Y\QA/@QA/‘\/\)

ALISTA(RXE. NEWBERN
United States Magistratiudge
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