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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
COLUMBIA DIVISION
JEFFERY C. ANDERSON,
Plaintiff,

NO. 1:16-cv-00004
CHIEF JUDGE CRENSHAW

V.

INTERNATIONAL COMFORT
PRODUCTS, LLC,

Defendant.

N N N N N N N N N N

MEMORANDUM OPINION

Jeffery C. Anderson sued the entity he identified‘lasernational Comfort Products,
LLC,” (*ICP") in Marshall County Circuit Court, pleading various claims related tdsICP
treatment anakventual termination of Anderson as an employee in 2@Mdc. No. 11.) ICP
removed the case to this Court pursuant to diveos$itytizenship (Doc. No. 1.)At the same time,
ICP noted that International Comfort Products, L.lLi<itself no longer iroperation, its business
having been merged with Carrier Corporatio@drrief’), a Delaware entity(ld. at 2.)ICP/Carrier
has filed a Motion for Summary Judgment (Doc. No. 31), and Anderson has filed a Response (Doc
No. 45), to which ICP/Carrier has 8d a Reply (Doc. No. 46kor the reasons discussed below,
ICP/Carriets Motion will beGRANTED and summary judgment will be entered in its favor on
all claims.

|. BACKGROUND

In 1987,Anderson an AfricarAmerican manwas hired by HeiQuaker Corporatiora
predecessor of ICRCP was formed on September 25, 2003, wagd merged into Carrier on
December 31, 201ZDoc. No. 6 at  5; Doc. No. 38 at § Tarrier characterizes itself athe

world’s leader in higliechnology heating, air conditioning, and refrigeration solutigimxc. No.
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38 atf 1.)Between July 2001 and March 2005, Pldintiorked as a customer servicenager

In January 2005, Plaintificcepted a new position asaesaccount mnagey also known as a
“regional business managest “RBM.” RBMs are responsible for specific, defined territories, in
which they are expected to build and maintain relationships with customers artglitistrin
order to drive ICP/Carriés sales and grow its businedlsl. @t 9 8-9.)

As an RBM, Andersomvas subject to a system afinualperformance reviews that rated
him on a scale from 1 to 4, with 1 representing the lowest level of perform@hdethe highest.
(Id. at § 10.) The evaluations included ratings on a number of discrete componentmgeflect
individual aspects of the employseperformance, as well as an overall rating reflecting a
comprehensive assessment of the emplogEe, (e.g.Doc. No. 334, ex. 1.)On January 13, 2006,
Andersons supervisqrRobert Arenagavehiman overall ratingf “2 — Progressing.Arena wrote
that Andersorfdemonstrated competency in his last position and has shown enthusidsm fo
new position anactively taken on the challengé\rena noted that heexpect[ed]JAnderson]to
continue to grow into the position as he garperiencé.(Doc. No. 38 at { 10.)

In 2006 and most of 2007, Anderson was supervised by Thomas Boothe. (Doc:9\o. 38
ex. H.)In 2006, Boothe gve Anderson an overall rating 68 - Fully CompetenPerfamance”
andBoothe has attestatat heeventuallycompleted a 2007 evaluation doing the safite; see
Doc. No. 334 at 38 (assigning verbal descriptors to numerical ratings).) In November of 2007,
however ,ICP hired Charles Piranian, who becafralersons new supervisor. (Doc. No. 38%at
11.) Around the end of 2007, Piranian completed an evaluation for Andérabmevisedhis
overallrating down to 2 — Progressing.”ld. at 1 13.)

Anderson complained about tbleange in his overathting tohuman resources. Although

Anderson and ICP/Carrier differ somewhat in their characterization of sodsicomplaint, they



generally agree that Anderson disputed the fairness of Piranian revising dovwamwaready
completedevaluation performed byoothe, a supervisor who hatiad significantly greater
opportunity to observe Andersa@work. (d. at § 14.)ICP ultimately revised the evaluation back
to the original, more favorabteverallrating of* Fully Competent Performanédld. at  15.)The
evaluaton, however, retained some individual components on which Anderson still received a
“Progressingrating. (d. at { 16.)

At some point in 2008, Anderson received another new supervisor, Robert Angell, who,
like Anderson, was a veteran ICP employée. 4t 99 19—20.) Angell's evaluation of Anderson
for 2008 gave him an overall rating“@rogressing.(Doc. No. 334, ex. L at DO00054 Anderson
did not complain about the evaluation. (Doc. No. 38 at § 23.) Angell continued to supervise
Anderson, and gavaim “Fully Competerit overall scores in 2009, 2010, and 201d. &t Y 24;
Doc. No. 334, exs. M, N, O.) These evaluations did, however, continue to reflect some criticism
of aspects of Andersom performanceFor example,n 2010, Angellwrote “I feel Xff is
competent, but | struggle to sdully competent based on a 3rd successive year of down $$$ and
down share in the territoryeff must continually challenge his group of distributors to grow and
match the goals therganization sets for them(Doc. No. 334, ex. N at DO0O006) The same
evaluation nevertheless praised Andetsdégreat relationshi[p]s with his accouhtend “great
understanding of our pricing model and what can be done within the model to meet market
demands for our distributors.Id()

Angell’'s evaluations of Anderson for 2012 and 2013 gave' Rirmgressingratings.(Doc.
No. 334, ex. Q at D000066, ex. S BD00071) In early 2014, management took steps to put
Anderson on an Employee Improvement PIdaIR’). (Doc. No. 38 at 82.) The EIP identified

three desiredareas of improvement for Andersofi) distributor oversight and directipri2)



overallcommunicatios with distributors and the sales teand (3)strategic and tactical account
management of overall territor§Doc.No. 334, ex.R at D000027-28.) Each was associated with
specified*Means of Improvemehand “Success Criteria(ld.) The“Means of Improvemehfor
the action area involving overall communication included the instructioffufblize sales
planning t@l and call visit lod. (1d. at DO00027.)The “Means of Improvemehtfor the action
area involving strategic and tactical account management identifies a specifitasgétsof
$12,162,472 for Q2 of the fiscal yead.(at D000028.)

Around the same time, however, Anderson took two medical leaves of absence from work:
from March 12, 2014 to May 22, 2014, and July 22, 2014, to August 25, 2014. (Doc. No. 38 at
36.) Anderson maintains that the leave was necessary belcausas unableotwork due to an
apparently diabeteslatedopen wound on his foofld. at 111 39-40.) The parties disagree with
regard to whether the EIP process wiisatedbefore or after the start of the fitsve of absence
(Id. at § 36.)On July 28, 2014, hower, early during the second leave of absence, ICP/Carrier
human resources manager Ebony Nevels sent Anderson an email informing hi@P{irtier
had decided to “place a hold on the EIP process until you return to full duty.” (Do83Moex.

T.)

ICP/Carrier maintains that, about a month after Anderson returned to work, Angell
reviewed Andersdis use of the management tool and call log mentioned in his EIP and found
their contents unsatisfactory. (Doc. No. 38 at { ABgell has alsalescribed higlissatisfaction
with the frequency of Anderstsmfaceto-face visits with customers. (Doc. No.-83ex. D at 39.)

In his deposition testimony, Anderson conceded that he had struggled to congpdetdélbg, but
complained that other employees had not been required to fill out such logs. (Doc-2Nat 33

190-91.) Anderson also failed to meet the EHR)2 sales targetle argues, however, that it was



unfair to fault him for failing to meet the goal in light of the fact that he misselstiestial amount
of time for medical leaveDoc. No. 38 at § 45.)

On November 4, 2014, Angell performed an assessmdmtderson’sperformance under
theEIP. (Doc. No. 334, ex. V.)The assessment noted progress in some areas, but also included a
number of critical coments.For example, regardirdglistributor oversight and directidmngell
wrote:

No call/visit logs shared to date as requested 10/6. Jeff has made moeeteffort

visit with accounts but still adds no value when meeting. His distributors do not

look to him for knowledge, insight, industry information, etc. [R]ecentisked a

distributor principal. . . if Jeff discussed our recent [product bulletins] with him

and he had not.

(Id. at DO00002.) Regarding Andersefibverall communications Angell wrote:

Jeff ultimately has never been able to position himself as an active leaderhigthin

distributor accounts. This is evident by the lack of customer interface heuidedcl

in with his accounts. When his accounts are asked about how much time Jeff

accompnies their salespersons on sales calls | get answemigkef, “none”,

[and] “Jeff offers but we handle thal Again Jeff has not proven to his accounts

that he adds value here.

(Id. at DO00003.) Angels assessment of the action item involvisgrategic and tactical account
managemefit noted a decline in sales as well as Andéisdailure to provide requested
information. (d.) Finally, Angell wrote that Anderson had not demonstratedfective
performance against the pfaand recommended And®ris termination. Ifl. at DO0000405.)
Anderson disputes the fairness of tlevember 2014ssessments and contrasts them with his
earlier, favorable annual reviews. (Doc. No. 38 at Hé.gharacterizes the recommendation that
he be terminated as tlbalmination of discrimination that began with Pirangattempt to revise

his annual rating in 2007. (Id. at § 48.) Angell and Nevels informed Anderson that he was

terminated on November 24, 2014. @t 1 49.)in 2015, ICP/Carrier hired @aucasiarRBM for



Andersons former territory, although ICP/Carrier maintains that, at or around the sane, it
hired a new AfricarAmerican RBM in Texasld. at 1 53.)

Anderson fil@ suit inMarshallCounty Circuit Court on November 23, 2015. (Doc. No. 1
1.) The Complaint raises three causes of action: race discrimination undenties3ee Human
Rights Act (THRA”), Tem. Code Ann. 8§ 421-101et seq disability discrimination under the
Tennessee Bability Act ( TDA”), Tenn. Code Ann. 8-&0-103 and retaliation under the THRA
and/or the TDA(Doc. No. 11 at 6.)ICP/Carrier removed the case to this Court on January 19,
2016, and it was initially assigned to Judge Kevin Sh@pc. No. 1; Doc. No. 3.) On May 2,
2016, Judge Sharp entered an Initial Case Management €&ttiaga jury trial for August 22,
2017, and requimg “all Motions to Amentito be filed on or before September 2, 2QD&c. No.
11at 3, 5.)On September 1£2016—shortly after he deadline for motions to amend had passed
the case was reassigned to Judge William J. Haynes, Jr. (Doc. N&Jpbn)Judge Haynés
retirementthe case was again reassigntis time to the undersignefoc. No. 21.)Upon this
final reassignment, th@ourt entered a new Case Management Order that maintained the August
22, 2017 trial date(Doc. No. 22 at 1.)CP/Carrier thereafter filed its Motion for Summary
Judgment. (Doc. No. 3jlAfter ICP/Carrier filed its Motion, Anderson filed a Motion for Leave
to File an Amended Complaint, seeking to correctly name Catrrier, to add a clainthenBamily
and Medical Leave Act"FMLA”), 29 U.S.C. 88 2602654, and to make minor additional
corrections. (Doc. No. 44.) Magistrate Judge Barbara D. Holmes denied that Motiory dd Jul

2017. (Doc. No. 48.)



II.MOTION FOR SUMMARY JUDGMENT

A. Standard of Review

Summary judgment is appropriate where there is no genuine issue as to argl faater
and the movant is entitled to judgment as a matter of fad. R. Civ. P. 5@&();, Pennington v.

State Farm Mut. Autdns. Co., 553 F.3d 447, 450 (6th Cir. 2008)e party bringing the summary

judgment motion has the initial burden of informing the Cadirthe basis for its motion and
identifying portions of the record that demonstrate the absence of a gerspute diver material

facts.Rodgers v. Banks, 344 F.3d 587, 595 (6th Cir. 20@3yleciding a motion for summary

judgment, the Court must revieaall the evidence, facts and inferences in the light most favorable

to the nonmoving partiwan Gorder v. Grand Trunk W. R.R., Inc., 509 F.3d 265, 268 (6th Cir.

2007).The Court does nateigh the evidence, judge the credibility of witnesses, or detetimne

truth of the matterAnderson v. Liberty Lobby, Inc.477 U.S. 242, 249 (1986). The Court

determines whether sufficient evidence has been presented to make the maieriaifess a
proper jury questiorld. The mereexistence of a scintilla of ewathce in support of the nonmoving
party s position will be insufficient to survive summary judgment; rather, there mestitbence
on which the jury could reasonably find for the nonmoving p&tggers 344 F.3d at 595.

B. Prima Facie Case of Race Discrimination

Analysis ofa discrimination clainunder the THRAollows the same framework asder

Title VII of the Federal Civil Rights ActBredesen v. TennJudicial Selection Comim, 214

S.W.3d 419, 430 (Tenn. 2007); Lynch v. City of Jell205 S.W.3d 384, 399 (Ten2006). When,

as herean employee attempts to use indirect evidence to prove discrimination, thea@alies

the familiar burdershifting test announced McDonnell Douglas Corp. v. Green, 411 U.S. 792,

802 (1973)Barrett v.Whirlpool Corp., 556 F.3d 502, 516th Cir. 2009); Geiger v. Tower Auto.




579 F.3d 614, 622 (6th Cir. 2008)ndersommust establish his prima facie case of discrimination
by showing tha(1) he is member of a protected class; (2) he suffered an advepseyment
action; (3) he was qualified for the positiah issue and (4) he was treated differently than

similarly-situated nofprotected employee®/right v. Murray Guard, Inc., 455 F.3d 702, 707 (6th

Cir. 2006).1f the plaintiff succeeds in making outet elements of a prima facie case, the burden
of production of evidence shifts to the employer to articulate some legitimatdjswominatory

reason for its actions. Dixon v. Gonzales, 481 F.3d 324, 333 (6tf2@ir). If the employer

satisfies its burden of production, the burden shifts back to the plaintiff to demonsttdteetha
employers proffered reason is pretextuéd. “Although the burden of production shifts between
the parties, the plaintiff bears the burden of persuasion through the praédess.”

ICP/Carrier argues that it is entitled to summary judgment with regard to Antkeraca
discrimination claim for three reasons: (1) he is unable to establish that healified)for the
position from which he was terminatg@) he has failed to show that he was treated differently
from similarly situated nosprotected employees; and (3) even if he can establish a prima facie
case, ICP/Carrier has proffered a legitimate,-dizariminatory reason for his terminati@amd
Anderson has produced no evidence suggesting that that reason is pretextual.

In an effort to demonstrate that Anderson was not qualified for his positiofCagrr
points to his mixed performance reviews, his allegedly unsatisfactorymarioe under the B|
and his supervisorsestimony about issues they had with his wadtkese same factors, however,
also make up the entirety of its proffered legitimate,-disgriminatory reason for terminating
him. “The Sixth Circuit has held that in ardiscrimination cases district courts should assess
whether the plaintiff iSotherwise qualifiedfor his or her position at the prima facie stage without

considering the employexlegitimate, nondiscriminatory reason for its advexgen against the



plaintiff.” Hill v. Shoe Show, Inc., No. 13931STA-CGC, 2015 WL 4527722, at *6 (W.D. Tenn.

July 27, 2015]citing White v. Columbus Metro. Hous. Auth., 429 F.3d 232, 242 (6th Cir. 2005);

Cicero v. BorgWarner Auto., InG.280 F.3d 579, 585 (6th C2002);Cline v. Catholic Diocese

of Toledo, 206 F.3d 651, 66@3 (6th Cir.2000)) see alsdpencer v. Nak City Bank 732 F.

Supp. 2d 778, 789 (S.D. Ohio 2010YA] court may not consider the employ®ralleged
nondiscriminatory reason for taking an adverse employaatitn when analyzing the prima facie

cas€’ (quotingWexler v. Whités Fine Furniture, Inc., 317 F.3d 564, 576 (6th 2003)). [T]he

case law indicates that courts engage in impermissible consideration of theadéseproffered

legitimate nordiscriminatory reason during the first step of MeDonnell Douglasnalysis when
they cite the defenddst proffered reason in finding that the plaintiff is not qualified for the
position and thus has failed to meet the second prong of the prima facie dnalsig 429 F.3d
at242.

In ICP/Carriets version of events, the issues that arose in Andexrsvaluations and EIP
werethe ultimate nordiscriminatory reason for htermination. ICP/Carriethereforecannot rely
on those factaloneto show thatAndersonwas unqualified. Moreover, other than, at moss,
final assessmentunder the EIP, Andersts evaluations do not depict a person who was
definitively unqualified, but rather an employee with some strengths anel weaknesseand
whose performane, though not consistently to the high level desia¢xh did not necessarily fall
below reflecting the minimum qualificatiomsr his position. ICP/Carrier has not shown a lack of
disputed material facts with regard to this prong.

ICP/Carrier argues nexhat Anderson hafgiled to identifysimilarly situated employees
who were treated differently than he was trea#aderson suggests that he can be compared to

Angell himself, who had served as an RBM before becoming Andersmmnager. (Doc No. 45



at 9) Anderson offers an affidavit of a coworker, Bill Loweagtestingthat Angells “emotional
and difficult’ personal issueked to problemswith customers, including at least one customer
whose conflict with Angell had to be rectified by Anderson and Lowery. (Doc38i6, ex. | at
99 10—-12.) Another coworker, Steve Allemoreas attestethat unspecified complaints were made
against Angelivhen he wasnRBM and identifies one Nashville customer that went so far as to
bar Angellfrom all of its locations. (Doc. No. 38, ex. Jat  14) Anderson characterizésgell' s
behavior as having caused significant financial loss to ICP. (Doc. Nb, 88. G. at T 14.)
Andersons argument, in essence, is that Angell created problems with customeszcdaded
any that Amlersoncaused, buAngell was promotedather than being placed on an EIP and
eventually fired

“Superficial similarities betweea disciplined employee and his colleagues are not

sufficient to show a priméacie case of discriminatiohArendale v. City of Memphis, 519 F.3d

587, 604 (6th Cir.2008). Athough an employee iSnot required to demonstrate an exact
correlation betweeniimself and others similarly situatéche must at least shotthat he and his
proposed comparators were similar in all relevant respects, and that he and higdoropos

comparators engaged in acts of comparable seriousizd® v. United Parcel Serv., Inc., 665

F.3d 741, 751 (6th Cir. 2012accordJackson v. VHS Detroit Receiving Hosp., Inc., 814 F.3d

769, 777 (6th Cir. 2016); Ercegovich v. Goodyear Tire & Rubber Co., 154 F.3d 344, 352 (6th Cir.

1998).The question of what constitutéall relevant respest may vary depending on the facts of
the particular casdercegovich, 154 F.3d at 352Accordingly, a district courtshould make an
independent determination as to the relevancy of a particular aspect ofithé fdaemployment

status and that of theon{protected employetBatuyong v. Gates337 F. Appx 451, 454 (6th

Cir. 2009) (quotindgercegovich 154 F.3d at 352).

10



Generally speakinghough, he question of whethermoposed comparatemployee was
similarly situated to a terminated or disciplingdaintiff considerswhether the proposed
comparator[1l] dealt with the same supervis2] [was] subject to the same standards &ld
engaged in the same conduct without such differentiating or mitigating circuestiat woldl

distinguish their conduct or the empéy' s treatment of them for itMitchell v. Toledo Hosp.

964 F.2d 577, 583 (6th Cir. 199@jting Mazzella v. RCA GlobComm¢ns, Inc, 642 F.Supp.

1531 (S.D.N.Y.1986),aff'd, 814 F.2d 653 (2d Cid987);Lanea v. Safeway Grocery843 F2d

298 (8th Cir.1988; Cox v. Elec. Data Sys. Corp., 751Fupp. 680 (E.DMich. 1990)) but see

Erceqgovich 154 F.3d at 352 (cautioning against extrapolatlitghell factors to all cases)

Anderson ultimately falls short of establishing that Angell was similarly sduitea
number of key respectbirst, Angell's promotion to the position @ndersons supervisor took
place in 208—meaning that his position stopped being comparable toraads severalyears
before Andersors terminationThere are numerouegitimatereasons why an employer might
not treat its employees the same way it treated them many years earlier, fragyascimthe
relevantlabor market toan overhaul oimanagemenphilosophy to evolving norms withithe
employets industry. Accordingly, the search for a similarly situated employee shoudchee at
least some general sense of contemporaneousnatseast temporal proximity

Second,using Angell as the comparator necessarily means comparing employees with
different managers, because Angell himself wasiblic and explicit participant Andersons
negative evaluations and eventual termination. While there may have been somebayexan
the supervisors Angell and Anderson dealt with as RBMs, the record unambiguaasbk/Ahgell

at the center of Anderstmfalling out of favor with ICP/Carrier and the eventual recommendation

11



that Anderson be terminated. The appropriate compdaatAnderson would therefore be another
RBM supervised by Angelhot Angell himself

Finally, Angell's allegeddeficiencies as an RBMinsofar as they are even identified
beyond vague innuendewere simply qualitatively different from Andersors. Andersots
negative evaluations accuse him of a steady, persistent failure to provide valstemosrs, taking
particular issue with his lack of directistomer engagememtithough the portions of the record
that Anderson cites to establish Angeliransgressitslack much detajltheaccusatioa against
Angell, as far as the Court can t@lppear to beoncernedot with a failure to engage clients or
provide value, butvith alienating astomersandbr engaging in unprofessional behavi{@oc.
No. 385, ex. G. at § 14x. [ at 9 10—-12, ex. J. at T 14 Althoughthe alleged shortcomings of
either Anderson or Angell could plausibly support an adverse employment acissréspective
shortcomingsre sufficiently differenfrom each othethat they create, at best, an imperfect basis

for comparisonSeeDickens v. Interstate Brands Corp., 384 F. App65, 470 (6th Cir. 2010)

(concluding that employees were not similarly situated dueualitatively different natureof
misconduct).

Taken together, these undisputed differences render Aargalladequateomparatorfor
the purpose of Andersta prima facie casd3ecause Anderson has not identified a sufficiently
similarly situated employee who was treated differently than he wasdrda¢ has failed to
establish a disputed issue of material fact with regard to his prima facief case discrimination.

ICP/Carrier is entitled to summary judgment on this count.

12



C. Prima Facie Case of Disability Discrimination

“Generally speakinggdiscrimination claims under the Tennessee Disability Act, Tenn.
Code Ann. § 850-103 ¢t seg] are comparable tpAmericans with Disabilities Act*@DA™)]
claims, and courts may evaluate them using federal cases interpreting the ABAdENcE.

Burres v. City of Franklin, Tenn., 809 F. Supp. 2d 795, 817 (M.D. Tenn. Z0iting Barnes v.

Goodyear Tire & Rubber Co48 S.W.3d 698, 705 (Tenn. 2000)). The ADA provides that no

covered entity shall discriminate against a qualified individual on the basidisability. 42
U.S.C. § 12112(a). The ADA definédisability’ as: (1)“a physical or mental impairment that
substantially limits one or more major life activities of such individu@l) “a record of such an
impairment; or (3) “being regarded as Wiag such an impairmerit42 U.S.C. 8§ 12102(1)(A)
(C); Tenn. Code Ann. 8§ 4-2102(3)(A) (TDA) (same).

The state and federal statutes differ, however, with regard to whether pdoyens
required to offer reasonable accommodations to an employee whose disability wookdsethe
interfere with performing the duties of his positiofhe ADA's definition of discriminabn
includes ‘hot making reasonable accommodations to the known physicamtal limitations of
an otherwise qualified individual with a disability who is an applicant or anagm@] unless such
covered entity can demonstrate that the accommodation would impose an undue hardship on the
operation of the business of the coveesdity.” 42 U.S.C. § 12112(b)(5)(A)n contrast,the
“language of the TDA differs from that of the ADA insofar as the formes @& contain a
‘reasonable accommodatioglement. Burress 809 F.Supp. 2dat 817.Accordingly, Anderson
cannot premise hiFTDA claim on ICP/Carriés failure to provide him with reasonable

accommodations, such as reduced travel expectations.

13



To establish &laim for disability discrimination using indirect evidence, a plaintiff must
first establish a prima facie case of disgnation by showing that:

(1) he or she is disabled, (2) he or she is otherwise qualified for the positign . . .

(3) he or she suffered an adverse employment decision, (4) the employer knew or

had reason to know of the plaintiff's disability, and (5) the position remained open

while the employer sought other applicants or the disabled individual was replaced.

Ferrari v. Ford Motor Co., 826 F.3d 885, 892 (6th Cir. 2016) (citations omittedf.the plaintiff

establishes each elementto$ prima face case, the burden shifts to the defendant to offer a
legitimate explanation for its action. If the defendant does so, the burden therbabktto the
plaintiff to introduce evidence showing that the proffered explanation is pratdgt ICP/Carrier
concedes, for the purpose of this Motion only, that Anderson is disabled under the TDA. (Doc
No. 32 at 20.) ICP/Carriealso appear notto dispute that, insofar as Anders®rcondition
constituted a disability, ICP/Carrier was aware of ld.)(Rather,ICP/Carrier argues that it is
entitled to summary judgment on this claim because (1) Anderson was not qualifiedoosition

and (2) it has articulated a legitimate, ratiacriminatory reason for his termination, and Anderson
has not produced evidence tending to show that that reason is pretextual.

ICP/Carriets argument that Anderson is not qualified for his position fails under this claim
for the same reason that argument failed with regard to his race discrimidaitnonfandersons
evaluations do not establish that he was unqualified, and, even if they arguably did, relying on
them at this juncture would improperly mix the first and second stages of then{shitteng

analysis.

1 Under the ADA, unlike the TDA, the second element of the prima facie casessequly that
the plaintiff show thathe or she is otherwise qualified for the positath or without reasonable
accommodation.” Ferrari 826 F.3d at 891.

14



D. Pretext

Andersons allegedly deficient performance and his failure to meatethgrement®sf the
EIP, while insufficient to show that he was unqualified, donstitute legitimate, non
discriminatory reaswus for his termination, shifting the burden back to Anderson taywwe
evidenceof pretext “[P]retext is a commonsense inquiry: did the employer fire the employee for

the stated reason or not?” Montell v. Diversified Clinical Servs., Inc., 757 F.3d 497, B@3r(6t

2014) (quotingChen v. Dow Chem. Co., 580 F.3d 394, 400 n. 4 (6th2Di09)).A plaintiff can

show that his employ&s proffered reasons wepeetextby showind' (1) that the proffered reasons
had no basis in fact, (2) that the proffered reasons did not actually motigadesfinarge], or (3)

that they were insufficient to mieate discharg.” Blizzard v. Marion Tech. Coll., 698 F.3d 275,

285 (6th Cir. 2012)quotingChattman v. Toho Tenax Aminc, 686 F.3d 339, 349 (6th Cir.

2012). “At the summary judgment stage, the issue is whether the plaintifrbdsced evidence
from which a jury could reasonably doubt the emplg/explanation. If sdthe] prima facie case
is sufficient to support an inference of discrintioa at trial” Montell, 757 F.3dat 508 @uoting
Chen 580 F.3cat 400 n. 4.

Andersonoffers the following evidence in support of a finding of pretext: (1) in 2008,
Piranian required Andersdo give up his office space for a new employee, which he did not
require of a Caucasian RBM; (2) Piranian embarrassed Anderson in 2@@8dnatulatng all
RBMs but him; (3) Andersds negative reviews coincided generally with the election and
reelection of President Barack Obama, and some ICP/Carrier employees mesleabokit
President Obama in the workplace; f¢derson and some coworkers testifindt ICP/Carriéis
sales management tool was unworkable; I&p/Carrier has failed to identify any customer

complaints ilAnderson’spersonnel file; (6) before receiving his negative evaluations in 2012 and

15



2013, Angell had received positive evaluations demonstrating his value and compgtenc
coworkers of Anderson attested that he was an effective and valued em(8pytesas unfair to
judge Anderson negatively for failing to meet a sales target for a quartee Whamissed a
significant amount of time due to illneg9) Angell had social relationships with customers who
were supposedly unsatisfied with Andersand (10) Angell allegedlyundermined Andersos
client relationships and made it more difficult for him to meet ICP/CasretpectationgDoc.
No. 45 at 9, 1216.)

The firsttwo of these reasons demonstrate, at most, a bad relationship between Piranian
and Anderson in 2008Jo reasonable jury, however, could extrapolate from those facts that the
reasongivenfor his termination several years later was pretextual. Any connectimediethe
2008 and 2012 presidential elections and Andesstermination is likewise pure conjecture
While theabsencef customer complaints against Anderson is at least more closely related to h
job performance, ICP/Carrieloes not relyon the propsition thatAnderson was the subject of
formal customer complaintfRather, ICP/Carrier maintainthat Andersonwas insufficiently
proactivein building customer relationshipsdthathis performance fell below expectatiofbte
alleged issues with the management taotl holding Anderson to a sales target despite his
absencesimilarly fall short of establishing pretexty failing to contradictor undermine the
legitimacy, rather than merely the fairnesé the stated reasdor Andersons terminationMost
of what Anderson has offered are reasonsdhamight consider his termination unfair or unduly

harsh—not evidence that ICP/Carrisrstated grounds were preteSeeBender v. Hechs Dept

Stores 455 F.3d 612, 627 (6th Cir. 200@putioning courts considering proffered reasons not to
“act[ ] as asuper personnel departméndyerseeing and second guessing employmrsiness

decisions”).
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Nor can Andersonestablish pretext simply by pointing to his earlier, more tpwasi
evaluationsor the positive opinions of his coworkers. A positive review one year is, in and of
itself, not necessarily evidence that a negative review the next year idriafgelersons case,
moreover, even his positive evaluations are consistent with the proposition thatiheecbtud
have significant room for improvemefithe testimony of Andersos coworkers fails to establish
pretext for similar reasons. That testimony suggests that Andersonresgseated colleague who
performed many tasksf his job well. ICP/Carrier has never maintained, though, that Anderson
was wholly without merit as an employee, and indeed even his negative reviews ddpict bot
strengths and weaknesses. The testimony of Andersotieagus may suggest that ICP/Carrier
failed to adequately value Anderssistrengths, but it is not sufficient to permit a jury to conclude
that the reasons given for his termination were pretext.

Anderson$ argument that his alleged failures were at least in part the result of ‘Angell
undermining however, warrastcloser scrutiny. According to ICP/Carrierdocumentation,
Anderson was terminated in significant part based on Asgedsessment that Anderson had failed
to meet goals that Angell himself hplhyeda significant role irseting. If Angell was, at the same
time, activelysabotaging Andersos’pursuit of those goala reasonable jury could conclude that
Angell's proffered concerns were pretexthbreover, if the appearance that Anderson had failed
to meet expectations waased only on comments from customers who were friends of Angell,
then that might-in the context of other evidence that Anderson was orchestrating Angell
predicament-support an inference of pretext. The actual evidence that Angell was undermining
Anderson however, is limitecat best

Andersonhas attestethat Angell would meet with and maintain social relationships with

Andersons customers, effectively bypassing Anderson. (Doc Ne5,3&. G at 9 18-19.)
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Angell’'s maintaining relationships with Anderss clients, however, is entirely consistent with
ICP/Carriets stated reason for his dismissahd&rson$ evaluations suggested timatfailed to
proactively maintain and develop those relationships himself. It is unsurprising,h&eAngell
would fill the void that he perceived in Anderssmperformance.

Anderson has also complained that he did not receive a large Nadlag#id acountthat
should have been assigned to him, and which would Ingped him meet sales goalBoc. No.
38-3 at 197-98.) Theassignment of the large Nashville account might be sufficient to show pretext
if Anderson had been terminated solely for a failoreneetlCP/Carriets desired sales number.
His evaluationshowever show that his salegyuresfor the relevant periodere just one part of
a more holistic negative assessmeatficused not only on raw sales but Andetsactions, his
perception by customers, and his failure to provide information required liPhprocessAt
most, Andersors being denied the Nashville account mitigates one of several factorsetfat w
into the final decision to terminate hiifhat is insufficient teatisfyAndersons burdero produce
evidence that could lead a reasonable jury to find that ICP/Cars¢sted reasons for his
termination were pretextAccordingly, Anderson is entitled to summary judgment on his claim
of disability discrimination. Had Andersaatisfied his prima facie case of race discrimination,
his failure to produce sufficient evidence to demonstrate pretext would masulat@ary
judgment in favor of ICP/Carrier on that claim as well.

E. Retaliation

To establish a prima facie case of retaliation, the plaintiff must show thate @) $he
engaged in protected activity; (2) the exercise of protected rights was kodhendefendant; (3)
the defendant took an adverse employment action against the plaintiff, and (4) tharbuwtfar

causal connection between the protected activity and the adverse action. UniaoSweMed.
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Ctr. v. Nassar, 133 S. Ct. 2517, 2534 (20Taylor v. Geithner, 703 F.3d 328, 336 (6th QD13).

If a plaintiff “succeef$] in making out the elements of a prima facie case of retaliation, the burden
of production shifts tdthe defendantjo articulate a legitirate, nonretaliatory reason forits

adverse employment action. Evans v. Rrofansp., Inc., 614 F. App 297, 300 (6th Cir. 2015)

(citing Dixon v. Gonzales, 481 F.3d 324, 333 (6th @B07)).In addition to the aforementioned

arguments about its legitimate, nondiscriminatory reason for terminatidgrgon, ICP/Carrier
argues that it is entitled to summary judginen Andersots retaliation claim because (1) he did
not engage in a protected activity and (2) he cannot demonstrate causation betwsachan
activity and his termination.

In his Complaint, Anderson claims that ICP/Carrier unlawfully retaliated sigam “for
the exercise of right[s] protected by the Tennessee Human Rights Act and €erDessdility
Act.” (Doc. No. 11.) In his Response to ICP/CartemMotion, he recasts this claim as one for
retaliation for the exercise of his FMLA, not THRA dDA, rights.(Doc. No. 45 at 8.The Court
construes this as Anderson either conceding or abandoning his claim for retaliatiorihende

THRA or TDA. SeeBrown v. VHSof Mich., Inc., 545 F. Apjx 368, 372(6th Cir. 2013)(“[A]

plaintiff is deemed to have abandoned a claim when a plaintiff fails to addresesponse to a

motion for summary judgmetit(citing Hicks v. Concorde Career Coll., 449App’x 484, 487

(6th Cir.2011);Clark v. City of Dublin, 178~. App'x 522, 52425 (6th Cir.2006);Conner v

Hardeés Food Sys., 6%. App'x 19, 24-25 (6th Cir.2003);Colston v. Cleveland Pub. Library

No. 1:12CV-204, 2012 WL 3309663, at *2 21.(N.D. Ohio Aug. 13, 2013). The Court
accordingly will grant ICP/Carrier summary judgment on the retaliat@ima@nderson has pled.
Because the Coudenied Andersols’ Motion for Leave to Amend, there is no FMLA retaliation

claim on which to rule.
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CONCLUSION

For the reasons discussed abd@®/Carriets Motion for Summary Judgment (Doc. No.
31) will be GRANTED andudgment entered in its favor on all counts.

The Court will enter an appropriate order.

WedD. (240,

WAVERLY D-CRENSHAW, JR.V
CHIEFUNITED STATES DISTRICT JUDGE
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