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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
COLUMBIA DIVISION
DENNISSIGMAN, D.D.S,
Plaintiff,

No. 1:16-0020
Judge Sharp

V.
TENNESSEE VALLEY AUTHORITY,

Defendant.

N N N N N N N N N

FINDINGS OF FACT AND CONCLUSIONSOF LAW

This is a case about the future of fourteen trees. The trees are located on property owned by
Plaintiff Dennis Sigman. Defendant TennesSedley Authority (“TVA”) has evidenced the
intention to cut down the treesdrause they allegedly present agkx to its power line which runs
behind Plaintiff's home. The central issue in tase is whether the TVA’s decision to remove the
trees was based on the now-abrogated “15 foot rule.”

A bench trial was held on Plaintiff's Complaint in Columbia, Tennessee on August 1, 2016,
after which the parties were afforded the opportunity to submit proposed findings of facts and
conclusions of law, and post-trial briefs. Thst of those filings was made on October 6, 2016.

After reviewing the parties’ proposed findireysd conclusions, their arguments, the record,
the exhibits received in evidence, and the testimony of the witnessespaieleting their interests
and demeanor, the Court enters the following Findings of Fact and Conclusions of Law in
accordance with Rule 52(a) of the Federal Role€ivil Procedure. Except where the Court
discusses different testimony on a specific issue, any contrary testimony on that matter has been

rejected in favor of the specifiact found. Further, the Court omits from its recitation facts it deems
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to be immaterial to the issupsesented. Finally, tthe extent that a finding of fact constitutes a
conclusion of law, the Court so concludes; toetkient that a conclusion of law constitutes a finding
of fact, the Court so finds.

I. Findings of Fact

1. Plaintiff is a dentist who practicesliewisburg, Tennessee, and resides at 2428 Hidden
Lake Circle in Columbia, Tennessee. Hisdestial property, a 2.2-acre wooded lot with a house
and a pool, was purchased by Plaintiff in 2000 or 2001.

2. On November 23, 1939, the United States okAaa, for the use of the TVA, acquired
an easement (or right-of-way) at the back ofgtaperty by virtue of a Gint of Transmission Line
Easement.

3. The easement is properly recorded in the Deed Book in the Maury County, Tennessee
Registrar’s office, and was so at the time Plaintiff purchased the property.

4. The easement is 150' wide, one side of Wwhios along the rear of Plaintiff's property,
and extends into large areas of Plaintiff's bacllydart of the swimming pool on the property sits
in the right-of-way, as does the corner of the garage.

5. The Grant of Transmission Line Easement provides

a permanent easement and right-of-way for the following purposes, namely: the

perpetual right to enter and to erect, maintain, repair, rebuild, operate, and patrol one

or more electric power transmission lines, and one or more telephone and/or

telegraph lines, including the right to erect such poles and other transmission line

structures, wires, cables, and any neagsappurtenances, the right to clear said
right-of-way and to keep the same clear of brush, timber, inflammable structures, and

fire hazards; and the right to remove danger tees, if any, located beyond the limits

of said right-of way; all over, upon, across, and under the [150-foot wide

right-of-way].

(Govt. Exh. 4 at 1).



6. Pursuant to the easement, the TVA erected a 161,000 volt electrical transmission line
within the right-of-way as part of its construmtiof the Wheeler to Maury transmission line. The
transmission line and an eighty-foot transmissoever (Tower 287) had been constructed and were
in existence at the time Plaintiff purchased trapprty. The base of the tower sits approximately
13 feet from Plaintiff's backyard fence.

7. Three are three zones in the right-of-way. The clear-cut zone is directly below the power
line and extends 50 feet out; the buffer zoneasatiea between 50 and 75 feet from the center line,
and the danger tree zone is the area extending beyond 75 feet from the center line.

8. In 2003, TVA performed right-of-way vegetation maintenance on the property during
which it clear cut all trees and vegetation inrilgat-of-way, including a stad of pines. The TVA
also trimmed the backside of a 100-year oldthak was approximately 4 feet from the swimming
pool, and topped a nearby maple tree.

9. In February 2016, Plaintiff found a tag o friont door indicating that the TVA had
scheduled upcoming right-of-way maintenance srphoperty. Plaintiff called the TVA and asked
to speak to a forester to discuss the matter.

10. On March 4, 2016, Plaintiff met with William Sanders on the property regarding
vegetation maintenance. Mr. Sanders is tiié Torester responsible for the TVA Centerville
section. Plaintiff claims that Mr. Sanders toldhtithat “we’re gonna have to cut everything.” (Tr.
Trans. at 31). No decision was made regaydemoval of trees on that day, but a follow-up
meeting was arranged.

11. On March 11, 2016, Plaintiff met with Mdanders and his boss, John Dooley, the TVA

right-of-way manager for the west service amaich includes Maury County. Also present was



Alia Nash, Plaintiff's personal assistant, and a number of neighbors who had heard about the
meeting. This was the first and only time (priotrtal) that Plaintiff had spoken with Mr. Dooley.

12. The March 11, 2016 meeting was not amicaBlaintiff claims that immediately after
Mr. Dooley got out of his truck, Mr. Dooley deckd that they were “going to have some ground
rules here,” (Docket No. 32) to which Plaintiff demurred. Things did not get better.

13. Plaintiff claims that when Mr. Dooley went into the backyard, he declared, “all these
trees are over 15 feet,” and “[t]hey’ve got to go,” i@ statement Mr. Dooley repeated in various
iterations during the course of the meeting. Adowgy to Plaintiff the 15-foot issue “was pretty
much a big deal with” Mr. Dooley, (il Plaintiff also claims tht when Mr. Dooley saw the pool
with the adjacent oak tree he sttthis is all your fault,” even though the pool and oak existed long
before Plaintiff purchased the residence.

14. Ms. Nash was present in the backyareémiir. Dooley allegedly made the “15 foot”
statements. She claims to have asked, “are yong#yat any tree that is 15 feet or larger has to
be cut down?”, to which Mr. Dooley responded, “that is correct.).(Mr. Sanders was also in the
backyard for a portion of the time, but did not histr Dooley say anything to the effect of any
trees over 15 feet having to be removed.

15. Mr. Dooley concedes that he did notteetproper tone at the start of the meeting, but
was taken aback by the number of people pres¢mtoes not recall telling &htiff that he would
be applying the 15-foot rule to the trees on the property.

16. Having had the opportunity to listen te #tonflicting testimony, the Court finds that,
while tree heights may have been discussechduhe course of the conversation between Mr.

Dooley and Plaintiff, and that 15-foot may hdnezn mentioned to provide context and perspective



regarding the dimension of trees, Mr. Dooley did not invoke the 15-foot rule, or specify to either
Plaintiff or Ms. Nash that any tree over 15 feeuld have to come down. In making this finding,

the Court recognizes Plaintiff's gtien that Mr. Dooley’s testimonyas at best equivocal because,

in response to the question, “Did you tell Dr. Sagnthat you were applying the 15-foot rule with
respect to trees on his propertyi¥tt. Dooley replied, “Not to mknowledge.” (Tr. Trans. at 115).
However, the Court’s finding is based upon the entirety of Mr. Dooley’s testimony and his
credibility.

17. Itis unclear how long the meeting onrbtall, 2016 lasted, butahded when Plaintiff
walked away from the discussion dissatisfiedwds the end of the meeting, Mr. Sanders had a
private conversation with Plaintiff. During thadroversation, Plaintiff told Mr. Sanders that if Mr.
Dooley came back to the property again, he would meet him with a Glock firearm.

18. At the time of the March 11, 2016 rtieg, the TVA right-of-way boundaries had not
been marked, nor had any trees been identifiecefooval because Plaintiff had not allowed TVA
contractors access to the property.

19. A follow-up meeting was held on Maré&h, 2016. In attendance was Plaintiff, Mr.
Sanders, and Lonnie Cable, the foreman of arge®val contractor. Assisted by a laser range
finder, Mr. Sanders marked the right-of-way with small white flags. He discussed the trees with
Plaintiff and identified 24 trees in the right-efy, or in the danger zone immediately adjacent
thereto. Of those, Mr. Sanders identified 14 tthas would be cut dowmand 10 trees that would
remain standing. Those that would not be cut were marked by green survey tape.

20. Mr. Sanders made the initial agenegidion to cut trees based upon 2008 guidelines,

which, in turn, were modeled after rules promtdgkin 1997. He did natse the 15-foot rule in



making his decision, nor was he instructed by Mr. Dooley to use that rule.

21. The 2008 guidelines provide that, with regarti 61-kV transmission lines,” where the
TVA has “150 feet of easement, [it] will re-cleEBO feet, that is, 50 feet from centerline to outside
edges, leaving a 25-foot buffer zone on each sifl@dvt. Ex. 2 at 34). Tdguidelines also provide
that “dangerous trees” off the right-of-way difidall growing trees” on the right-of-way “will be
cut.” (Id. at 35). These, however, are the “minim@guirements” under the guidelines, and “[t]he
whole easement may be re-cleared if TVA lias perpetual rights and it is the desire of
management.” (ldat 34).

22. Plaintiff requested that the TVA recales the March 16, 2016 decision. Mr. Dooley,
as the designated agency official, reconsiderediétision, and, as a part of the process, arranged
for TVA botanists to assess the species, estimaghtseiand the growth rates of the trees. The
botanists submitted a written summary of their sssent to Mr. Dooley. Upon review, Mr. Dooley
concluded that TVA would proceed with removaltw# fourteen trees previously designated by Mr.
Sanders to be cut down.

23. The final Vegetation Maintenance D®on was entered on March 28, 2016. The trees
to be cut are identified in the Decision by numbered red dots, while those allowed to remain are
identified by numbered green dots.

24. The TVA tree survey of Plaintiff's propediiow that the vast ity of trees are in
the clear-cut zone. This includes a Norway or Nikko Spruce (identified as Tree 14) that is of
particular interest to Plaintiff because he claownds live there. That ée stands just over 45 feet
tall and is 44.7 feet from the centerline. Two other trees also of concern to Plaintiff are a maple

(Tree 8) and a Red Oak (Tree 10) that are adjacent to his pool. Both trees sit in the buffer zone, but



the oak tree is 80.3 feet high anis 9.3 feet from the center of the transmission line tower, while
the maple is 60.8 feet high and sits 56.1 feet from the TVA tower.

25. On the same day as the final decision by the TVA, Plaintiff filed a Complaint in this
Court. He alleges that TVA’s proposed action violates the National Environmental Policy Act
(“NEPA"), 42, U.S.C. 8§ 432%t seq.. Plaintiff also alleges thdtVA'’s proposed action constitutes
an unlawful taking.

26. Contemporaneously with the filing ofettComplaint, Plaintiff filed a Motion for
Temporary Restraining Order or Preliminaryuimction. After a hearing, the Court granted a
preliminary injunction pending trial that prohibited the TVA from cutting trees absent “an
unforeseen and entirely justifiable emergency” necessary “to preserve the integrity of the power
lines.” (Docket No. 18 at 7Plaintiff was required to post $1,000 security as bond for the issuance
of the injunction.

II. Conclusions of Law

1. *“Congress enacted [NEPA] ‘[tjo deaara national policy which will encourage
productive and enjoyable harmony between man aehvironment [and] to promote efforts which
will prevent or eliminate damage to the environment and biosphere and stimulate the health and

welfare of man[.]””_Save Our Cumberland Mountains v. Kempthetsa F.3d 334, 337-38&ir.

2006) (quoting 42 U.S.C. 8 4321). This Court has jurisdiction over the NEPA claim set forth in
Count One of Plaintiff's Complaint pursuant to faministrative Procedures Act (“APA”)._Sierra
Club v. Slater120 F.3d 623, 631 {&Cir. 1997).

2. The TVA argues that “[e]xcept in rare cimstances, the capacity of a district court to

engage in factfinding through aakis simply not applicable to judicial review under the APA of



an informal agency decision,” and “[w]hitie novo fact finding sometimes may be necessary for
some issues in an APA case . . . it is not applie to review of thehallenged decision itself.”
(Docket No. 34 at 11). Rathefilh a case brought under the [APAfje district court is limited to
reviewing the administrative record to determine whether the agency decision was ‘arbitrary,
capricious, an abuse of discretion, or otherwise notin accordance with [the] lavat’{®J quoting

Advocacy & Res. Corp. v. U.S. Dep't of Agri2011 WL 4738250, at *@M.D. Tenn. Oct. 6,

2011). Thus, the “focal point for judicial revieshould be the administrative record already in
existence, not some new record made initially in the reviewing court.’tj@ioting, Kroger Co. v.

Reg’l Airport Auth. of Louisville & Jefferson Cnty286 F.3d 382, 387 {&Cir. 2002)). All of this

is true as a general matter, but analysis of an NEPA claim is a bit more nuanced.
3. In controlling authority cited by neither party, the Sixth Circuit observed that “[ijn APA

actions involving NEPA, there isspecial standard of review for arbitrariness.” Latin Am. for Soc.

& Econ. Dev. v. Adm'r of Fed. Highway Admiriz56 F.3d 447, 464 {&Cir. 2014). The court went

on to explain:

“In deciding whether the agency actetiaarily, we will not substitute our own
judgment for that of the agency,” but wélwinsist that the agency has, in fact,
adequately studied the issue and taken a hard look at the environmental
consequences of its decision.” . . .

A court’'s review under this standard is highly deferential to agency decisions.
However, “[a]n agency is not entitled tofdeence simply because it is an agency.

It is true that agencies are more specialized than courts are. But for courts to defer
to them, agencies must do more tremounce the fact of their comparative
advantage; they must actually use it.” . . .

Normally, a court’s review of an agency action under the APA to determine whether
the agency decision was arbitrary andreapus is limited to the administrative
record, which includes materials compiledbg agency at the time its decision was
made. . . . However, certain circumstances justify supplementation of the
administrative record. Such circumstanioetude when an agency has deliberately
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or negligently excluded certain documefntan the record, or when a court needs

certain ‘background’ information to determine whether the agency has considered

all relevant factors. . . . The burderoisthe plaintiff to justify supplementation of

the record and plaintiff must make a “strong showing” of bad faith.

Id. At 464-65 (citations omitted). Whether to alleupplementation of the record is “reviewed on
appeal for an abuse of discretion.” Slafit0 F.3d at 638.

4. In this case, receipt of “background information” was appropriate given the allegations
in Plaintiff's Verified Complaint that he wasltby Mr. Dooley that any trees standing over 15 feet
high would have to be cut down. This contentwas reiterated by both Plaintiff and Ms. Nash at
the hearing on Plaintiff’'s Motion for a Tempord&gstraining Order or Preliminary Injunction, and
the TVA chose not to put on any witnesses to rebut that testimony. If the testimony was true, it
suggested that the decision to remove trees arasary to law or arbitrary and capricious because
Jacinda B. Woodward, TVA'’s Senior Vice President of Transmission and Power Supply, filed a
Declaration in response to another case in whlehstated that she had “suspended use of the 15-
foot rule and reverted to the right-of way maintenance practices that were utilized prior to the
introduction of the 15-foot rule.” (Docket No. 1-2at 2).

5. Ms. Woodward’s declarath was filed in a case pending in the Eastern District of

Tennessee styled Sherwood v. TVA here, plaintiff challengk transmission line vegetation

maintenance guidelines adopted by the TVA in 2012 that allowed the removal of trees along its
transmission lines which had or would reachfé&t. On appeal fronthe grant of summary
judgment in favor of the TVA, the Sixth Cinttheld that, “[ijn the past, TVA has given the
right-of-way specialists discretiontemove, or not remove, trees within the border zone,” but “[t]he

new rule appears to eliminate thagaietion.” _Sherwood v. Tenn. Valley Auth690 Fed. App’x

451, 460 (8 Cir. 2014). It determined a remand todppropriate because NEPA “requires federal
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agencies to consider the significant environmental effects of a proposed actjamtidhe

TVA had not submitted an administrative record showing that it considered the environmental
consequences of the newly enacted 15-foot rOle remand, the TVA acknowledged in the district
court that it had not created a separate administrative record for the 15-foot rule and, as a
consequence, claimed to have reverted to using the 2008 guidelines.

6. As noted at the outset, the centralessuthis case is whether the TVA utilized the 15-
foot rule in deciding which trees to cut. Bds® both the administrative record and the evidence
adduced at trial, the Court concludes that it did not.

7. The administrative record contains the 2@@8elines (including those applicable to 161-
kV transmission lines), Ms. Woodward’s Declaration (as well as a second, confirmatory
Declaration), and the Sixth Cint's decision remanding the Sherwocase, all of which suggest
cognizance of and the need to auvasihg the 15-foot rule. More portantly, the tree survey in the
Administrative Record shows that, of the 10 trees the TVA decided to allow to remain, 8 are taller
than 15 feet.

8. The evidence presented at trial bolstergAtthministrative Record. This is true even if
the Court ignores the specific finding that Mr. Dootkg not tell either Plaitiff or Ms. Nash that
he was going to use the 15-foot rule in deciding which trees to cut.

9. The statements attributed to Mr. D®pivere made on March 11, 2016. However, Mr.
Sanders made the initial decision days latevlanch 16, 2016. In makingdhdecision he did not
use the 15-foot rule, nor was hsetiructed to do so by Mr. Dooleldad Mr. Sanders strictly adhered
to the 15-foot rule, more trees would have baéesignated for cutting. Further, while Mr. Dooley

was the final decisionmaker, he did not change Mr. Sanders’ designations regarding which trees to
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cut.

10. In_Sherwoogdthe Sixth Circuit held that “the 15-foot rule is inconsistent with TVA'’s
historic policy of giving specialists sliretion to remove trees[.]” Sherwqd&®90 F. App’x at 460.
The 2008 guidelines, however, do not suffer from ithfaimity, and those guidelines were used by
Mr. Sanders in deciding which trees to cut.

11. Plaintiff has not showndhthe TVA'’s decision was aitbary, capricious, an abuse of
discretion, or otherwise not in accordance with law. As such, he is not entitled to permanent
injunctive relief that would prohibit the TVA frorutting trees on his property, nor is he entitled
to costs and attorney’s fees under the Equal Access to Justice Act, 28 U.S.C. § 2412.

12. As an alternative to injunctive relief, Pidf requests that this case be stayed pending
an appeal of the remanded case in Sherwdtdlhe burden is on the party seeking the stay to
show that there is pressing need for delay, aadthither the other party nor the public will suffer

harm from entry of the order.F.T.C. v. E.M.A. Nationwide, In¢767 F.3d 611, 627-28 (6th Cir.

2014) (quoting_Ohio Envt’l. Council v. U.Bist. Court, S. Dist. of Ohio, E. Div565 F.2d 393,

396 (6" Cir. 1977)). “The most important factortise balance of the hardships, but ‘[t]he district
court must also consider whether granting tlag still further the interst in economical use of

judicial time and resources.” Idquoting, Int'l Bhd. of Elec. Workers v. AT & T Network Sy879

F.2d 864, 1989 WL 78212, at *8 (6th Cir. Jul. 17, 1989)).

13. Plaintiff has made no effort to show thattay is appropriate. This case involves the
issue of whether the TVA used the 15-foot rialenake the March 2016 decision to cut fourteen
trees on its right-of-way across Plaintiff's properfihere is no suggestion that this decision can

somehow be linked to whatever issaes raised on appeal in the Sherwoade. To the contrary,
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the trial court in Sherwodi@dund plaintiff's NEPA claim to beonstitutionally or prudentially moot
because the TVA acknowledged that it did not cymapth the procedural requirements of NEPA
when it adopted the 15-foot rule, and the TVAdthe a genuine assurance that it ha[d] ceased use
of the fifteen-foot rule and thatwill conduct a NEPA review prior to either re-implementing the

fifteen foot rule or adopting some other viegn management practice.” Sherwood v. TV&4

F. Supp. 3d 779, 784 (E.D. Tenn. 2015).

14. Plaintiff's takings claim as set forth @ount Two of the Complaint fails for both
procedural and substantive reasons.

15. Procedurally, Plaintiff has abdoned this claim. In his ttiarief, Plaintiff wrote: “the
inverse condemnation argument may not be ripadjudication. Therefore, no further analysis will
be made of this claim.” (Docket No. 29 at 1 n.llpr did Plaintiff present any argument regarding

his takings claim in any of the post-trial filings. SBeown v. VHS of Michigan, In¢545 F. App’x

368, 372 (6th Cir. 2013) (collecting cases) (“T@murt’s jurisprudence on abandonment of claims
is clear: a plaintiff is deemed to have abandoned a claim when a plaintiff fails to address it in

response to a motion for summary judgment.”); Conner v. Hardee’s Food Sy85IRcApp’x 19,

24-25 (@' Cir. 2003) (“Because Plaintiffs failed to Writhe issue before the district court . . .

Plaintiffs abandoned their implied-in- law contractual claim”); Harbison v. | #t8 F. Supp. 2d

1032, 1038 (M.D. Tenn. 2010) (“If a plaintiff fails to include arguments regarding a claim in a
post-trial brief, the court is justified in finay that the plaintiff has abandoned that claim.”).

16. Substantively, Plaintiff's kings claim fails because he proffered no evidence at trial
that would suggest he suffered an unlawful taking under the Fifth Amendment as alleged in the

Complaint.
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17. “The Takings Clause of the Fifth Amendrmprohibits taking ‘private property . . . for

public use, without just compensation.” dkett v. Lexington-Fayette Urban Cty. Ggw016 WL

4269802, at *12 (6th Cir. Aug. 15, 2016) (quoting, U.Bn&t. amend. V). A two-part test is used
in determining whether there has been an unlawful taking:

First, “the court must examine whether the claimant has established a cognizable

property interest for the purposes of the Just Compensation Clause.”. .. Second,

“where a cognizable property interest is implicated, the court must consider whether

a taking occurred.”

Id. (internal citations omitted).

18. Insofar as Plaintiff's takg claim is based upon removaltodes — something that has
yet to occur — the Court simply notes that firior owners granted a permanent easement that
allowed the TVA the perpetual right to cleae tight-of-way and remove “danger trees” beyond the
right of way. _Se&herwood560 F. App’x at 462 (discussingastdard TVA easement and noting
that “[ulnder Tennessee law, the scope of arreast created by a grant is determined by the
language of the grant” and “[tlhe easement®ived here unambiguously give the United States
three rights: (1) the right to enter and to camstelectric transmission line structures, (2) the right
to clear the easements of brush, trees, and tirmbér(3) the right to remove danger trees from the
surrounding land”). Insofar as Plaintiff fears thethoval trees will damage his pool or otherwise
harm his property, the “Constitution does najuiee pretaking compensation, and is instead

satisfied by a reasonable and adequate provision for obtaining compensation after the taking][.]

Williamson County Reg’l Planning Comm. v. Hamilton Badk'3 U.S. 172, 195 (1985); see

Tri-Corp Mgmt. Co. v. Praznji33 F. App’x 742, 748 (6th Cir. 200R)A takings claim is not ripe

for review unless a property owner is deniest gpompensation.”); In re TVA Ash Spill Litig805

F. Supp. 2d 468, 493 (E.D. Tenn. 2011) (“stating tHalVA's conduct resulted in a taking of
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property in the vicinity of, surrounding, or adjacemplaintiffs’ properties, such conduct is not a
taking unless it also resulted in a diminution of itidiis’ property rights that rises to the level of
a taking”).

19. Defendant requests that it receive®h@®O00 bond posted by Plaintiff as security. The
request will be denied.

20. “[T]he majority rule [is] that there &srebuttable presumption that a wrongfully enjoined
party is entitled to have the security executedsto recover provable damages up to the amount

of the security.”_Glob. Naps, Inc. v. Verizon New England,, 1489 F.3d 13, 23 f1Cir. 2007).

However, even though “arongfully enjoined party is entitled to a presumption in favor of

recovery, that party is not automatically entitled to the damages sought.” Nokia Corp. v.

InterDigital, Inc, 645 F.3d 553, 559 {2Cir. 2011). Rather, “the presumption applies to ‘provable’

damages,” and “[t]hus, the wrongfully enjoined ganust first demonstrathat the damages sought
were proximately caused by the wrongful injunction.” [his is in keeping with Rule 65(c)’s
language that a “court may issue a preliminary injunction or a temporary restraining order only if
the movant gives security in an amount that the court congicge to pay the costs and damages
sustained by any party found to have been wrongfully emgal or restrained.” Fed. R. Civ. P. 65(c)
(emphasis added).

21. The TVA seeks recovery of the secubibnd “in consideration of additional costs that
TVA will incur, as a result of thajunction, for its contractor to tern to the property to perform
the vegetation maintenance at issue in this laws{Docket No. 19 at 34). The TVA points to no
evidence in the record, however, showing thailitactually incur additional costs because of the

injunction or the amount of any such costs. Nas it been shown that, prior to the filing of the
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request for an injunction, the TVA’s contracteas onsite with the necessary equipment at hand,
and ready, willing, and able to cut the trees.

22 . Plaintiff has not proven either of its claims and, accordingly, Defendant is entitled to
judgment in its favor. The bond posted as security will be returned to Plaintiff.

An appropriate Order will be entered.

‘Ig-aw\.f—) &w\\o

KEVIN H. SHARP
UNITED STATES DISTRICT JUDGE
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