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UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
COLUMBIA DIVISION

ROBIN ANNETTE BROOKS,
Plaintiff, Case No. 1:16v-00032

V. ChiefJudge Crenshaw

MagistrateJudge Newbern

NANCY A. BERRYHILL, Acting

Commissioner of Social Security,

Defendant.

To:  The Honorable Waverly D. Crenshaw, Jr., Chief Judge

REPORT AND RECOMMENDATION

Pending before the Court in this Social Security appeal is PldRuidin Annette BrooKs
motion for judgment on the administrative rec@bc. No. B), to which the Commissioner of
Social Seurity has responded (Doc. No.)20pon consideration of the§iéngs and the transcript
of the administrative record (Doc. No4)F and for the reasons given below, the undersigned
RECOMMENDS that Brookss motion for judgment b&RANTED, that the decision of the
Commissioner beREVERSHD, and that the cause REMANDED for further administrative

proceedings consistent with thisport.

! Nancy A. Berryhill became the Acting Commissioner of Social Securityaonaly 23,

2017, replacing Carolyn W. Colvin in that role. Berryhill is therefore appropyriststituted for
Colvin as the defendant in this action, pursuant to Federal Rule of Civil Procedurerbé® a
U.S.C. § 405(9).

2 Referenced hereinafter by the abbreviation”
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Background

Brooks filed applicatiors for disability insurance benefits amnglpplemental security
income under Title Il andXVI of the Social Security Act oRebruary 20, 201,&lleging disability
based on bulging discs and arthritis in her back, degenerative disc disease, and higlesdooel pr
(Tr.28, 11112, 226) Tennessee Disability Determination Servi@BS) denied BrooKs claims
upon initial review an@gain following lerrequest for reconsideratioBrooksrequestedle novo
review of hercase by an Administrative Law Judge (ALJ). The ALJ heard the caSkmh 4,
2015,and Brooksappeared with counsel and gave testimony. §5+82) A vocational expert
(VE) also testified at the hearing. At the conclusion of the hearing, the ALJ teokatter under
advisement untiMay 12, 2015, when he issued a written decision fin@rgpksnot disabled.

(Tr. 28-37.) That decision contains the following enumerated findings:

1. The claimant meets the insured status requirements of the Social Security
Act through December 31, 2016.

2. The claimant has not engaged in substantial gainful activity since November
6, 2012, the amended alleged onset date (20 CFR 404et5&0,. and
416.971et seq).

3. The claimant has the following severe impairments: obdsityhosacral
spondylosis with myelopathy, osteoarthritis of the right knee, and arthritic
changes of the left knee (20 CFR 404.1520(c) and 416.920(c)).

4, The claimant does not have an impairment or combination of impairments
that meets or medically equals theverity of one of the listed impairments
in 20 CFR Part 404, Subpart P, Appendix 1 (20 CFR 404.1520(d),
404.1525, 404.1526, 416.920(d), 416.925 and 416.926).

5. After careful consideration of the entire record, the undersigned finds that
the claimant has ¢hresidual functional capacity to perform light work as
defined in 20 CFR 404.1567(b) and 416.967(b), except with no climbing
ladders/ropes/scaffolds; occasional climbing ramps/stairs, balancing,
stooping, crouching, kneeling or crawling; no walking onwemesurfaces;
and limited to standing/walking 4 hours in an 8-hour workday.

6. The claimant is unable to perform any past relevant work (20 CFR 404.1565
and 416.965).



7. The claimant was born on January 30, 1962 and was 42 years old, which is
defined as a younger individual age-48, on the [original] alleged
disability onset date. The claimant subsequently changed age category to
closely approaching advanced age (20 CFR 404.1563 and 416.963).

8. The claimant has a limited education and is able to communicateliishen
(20 CFR 404.1564 and 416.964).

9. Transferability of job skills is not material to the determination of disability
because using the Mediedbcational Rules as a framework supports a
finding that the claimant is “not disabled,” whether or not the @ainhas
transferable job skills (See SSR-82 and 20 CFR Part 404, Subpart P,
Appendix 2).

10. Considering the claimant’s age, education, work experience, and residual
functional capacity, there are jobs that exist in significant numbers in the
national economy that the claimant can perform (20 CFR 404.1569,
404.1569(a), 416.969, and 416.969(a)).

11. The claimant has not been under a disability, as defined in the Social
Security Act, from March 31, 2004, through the date of this decision (20
CFR 404.1520(g) and 416.920(Q)).

(Tr. 30, 32, 35-37.)
On May 5, 2016, the Appeals Council deniBbokss request for review of the ALJ’'s

decision (Tr.1-3), rendering that decision final. This actiseeking review was timely filed on
May 5, 2016. 42 U.S.C. § 405(g).

Il. Review of the Record

The following review is taken from Brooks’s Memorandum (Doc. No. 19) in support of
her Motion for Judgment on the Administrative Record:

On the amended alleged onset date, Plaintiff was 50 year§al@8, 203) She
has an eighth grade education..@27.)She has past work as a caregiver, harness
builder, and laborer. (T228.)

A. Concise Summary of the Medical Records

On the alleged onset date of November 6, 2012, Plaintiff underwent MRI of the
lumbar spine ordered by her longtime pain management doctor Damon Dozier,
M.D. (he had been treating her since at least January 4, 2012 on at least six
occasions- Tr. 321, 324, 327, 329, 334, 33Q)r. 362.) At L1-L2 there was
moderate disc space narrowing; and at3l5there was severe disc space



narrowing, mild broatbased posterior disc bulge, and moderate bilateral facet
arthropathy. (T. 362.)The overall impression was multilevel spondyldsaighout

spinal or foraminal stenosis, no change when compared to a previous MRI dated
July 20, 2009]. (T. 362.)

Between November 2012 and April of 2013, Plaintiff treated with Dr. Dozier on
four occasions for pain management related to her lower back pain that radiated
into her hips.(Tr. 31121, 43740.) During these visits it was noted Plaintiff's
problems included depressive disorder, pain in her lower leg, lumbosacral
spondylosis without myelopathy, degeneration of thoracic or lumbar intervertebral
disc, cervicalgia, pain in her thoracic spine, anddago. (F. 312.)Examinations

by Dr. Dozier showed tenderness over the spinous process fromL1-L5,
decreased extension, a depressed mood, decreased range of motion, limited
ambulation, mildly increased pain with fadeading, and tenderness of thé S
joints. (Tr. 313, 317, 320, 439During this period, Plaintiff was diagnosed with
degeneration of the thoracic or lumbar intervertebral disc; lumbago; depressive
disorder; pain in the thoracic spine; lumbosacral spondylosis without myelopathy;
and cerwtalgia. (Tr. 314, 317, 32). Injections were planned, and she was
prescribed Ibuprofen, Cymbalta, Lortab, Venlafaxine, methocarbamol, and
Neurontin. (T. 314415, 31718, 326-21.)In April 2013, Dr. Dozier performed a
radiofrequency ablation of the lumbar medial branch and dorsal ramus @frL5.

393, 439.)

On May 8, 2013, Plaintiff presented to Donita Keown, M.D., per the referral of the
Tennessee Disability Determination Services for a consultative physical
examination. (T. 372.)Here, Plaintiff repodd a long history of chronic stiffness
and pain in the lower back; and she reported epidural steroids and radiofrequency
ablation had not improved her conditigifr. 372.) She also reported radiating
discomfort into the bilateral buttocks and lateral thigfis. 372.) Examination
revealed Plaintiff was 64 inches tall and weighed 284 pouids372—73.)Dr.
Keown diagnosed chronic low back pain with degenerative disas#isend facet
arthropathyj;] bilateral knee pain, likely attributable to degenerative joint disease;
morbid obesity, not limiting mobility; hypertension; tobacco abuse; and
gastroesophageal reflux disease (“GERDTY. 374.)Dr. Keown opined Plaintiff
canperform work at a light to medium exertional levelr.(374.)

That same date she presented to Michael C. Loftin, Ph.D., for a psychological
consultative examination per the referral of the Tennessee Disabilityrideddion
Services(Tr. 376.) Dr. Loftin noted Plaintiff walked slowly(Tr. 377.) Plaintiff
relayed dropping out of school at 15 to get married, and that she repeateddiest gr
(Tr. 377.)Plaintiff noted previously being prescribed psychiatric medications for
anxiety, stress, and sleemesifically Elavil, Effexor, and Xanax(Tr. 378.)
Plaintiff essentially reported very mild mental health problems such as normal
routine stress(Tr. 378.) Dr. Loftin noted Plaintiffs mood during the evaluation
was “mildly stressed yet euthymic at other timé3$r. 379.)He opined Plaintiff is
mildly impaired in her ability to adapt to chan@&r. 380.)[Dr. Loftin reported the



following activities of daily living, as reported by Brooks: “She statesshatcan
prepare elaborate meals[,] . . . walibhes, dust, clean windows, and clean the
bathroom. She states that she has a driver’s license and drives about once a week.
Ms. Brooks states that her hobbies are reading, visiting with her neighbor, spending
time with her son and grandchild, and watching television.” (Tr. 380.)]

On July 11, 2013, Plaintiff treated with Nurse Practitioner Jocelyn Stauffer at Dr
Dozier’s clinic for back pain described as dull, throbbing, and achy; and asngdia

to her legs(Tr. 386.)Associated symptoms included timg and numbness of her
feet. (Tr. 386.) Examination showed decreased extension in the lumbar spine as
well as tenderness over the spinous process frorh5L3Tr. 386—87.)In the
assessment, NP Stauffer noted Plaintiff's pain was typically 8/10 without
medications and 3/10 with medications, and this lasted about 5 to 5 % {ours.
387.)NP Stauffer maintained similar diagnoses as Dr. Dozier. Plaintiff returned to
NP Stauffer in September of 2013 where she reported pain level as 6/10 and that it
was intefering with her sleep.(Tr. 383.) Plaintiff described her pain as
“sometimes” radiating to her legélr. 383.) Examination was similar as in July,
and described her pain a®9A0 without medications, but that it improved to 2
3/10 with medications but lasted only 4-5 hours. 8B4.)

On January 9, 2014, Plaintiff treated with NP Stauffer for pain in her cervical,
lumbar, and thoracic spine, as well as knee §@m422.)Here, she was 66 inches
and 294 poundgTr. 422.)Plaintiff described her pain as dull and radiating to her
kneesand that it interfered with hateep. (T. 424.)She also described numbness

in her left foot.(Tr. 424.) Examination showed tenderness and limited range of
motion in both knees. Plaintiff was also tender to palpation in the spine and had
decreased range of motidfTr. 424.) The assessment was lower back pain with
tingling into her left foot, as well as bilateral knee pain with the right beingevor
than the left(Tr. 424.)NP Stauffer nad Plaintiff was still having pain in her lower
thoracic spine radiating to the left sid@r. 424.) NP Stauffer again indicated
Plaintiff's pain was 8L0/10 without medications, but “improves t®ALO, or 2/10,
lasting 5 hours.”(Tr. 424.) NP Stauffer chgnosed “tweevel lumbosacral
spondylosis without myelopathy,” knee pain, pain in the cervical spine, low back
pain, and pain in the thoracic spindr. 424-25.)It was noted Plaintiff was
undergoing longerm drug therapy(Tr. 425.) Lortab was presdoed, and
injections in the knee were plannédr. 425.)An x-ray of the knee taken January

8, 2014 and related to this visit, revealed the following impressions: “prominent
findings of chondromalacia of the patella and arthritic change in the right knee
including some mild to moderate narrowing of the cartilage space in the medial
compartment;” “less pronounced arthritic changes in the left knee;” and “nhinima
malalignment in both knees.” (T447.)

In March of 2014, Plaintiff followed up with NP Stauffer for low back and right
knee pain(Tr. 417.)Plaintiff reported her pain as 6/10 (moderate). Examination
revealed Plaintiff was morbidly obese, that she had tenderness and limitedfrange
motion in the right knee, that she had decreased extension in the lumbar spine, and



tenderness over the spinous process frorL3.1(Tr. 419.) Here it was noted
Plaintiff had a right knee steroid injection in February, and reported hemkasee
“great” for the firstweek and a half, but that she now had soreness and stiffness.
(Tr. 419.) Norco, Neurontin, Effexor, and methocarbamol were all prescribed. (T
420.) Plaintiff returned in May of 2014 and reported/4.0 pain (moderate) and
examination revealed tendernessl limited range of motion in the right kn€er.
416.)NP Stauffer's assessment was that Plaintiff's back pain remained the same
but her right knee pain was getting worse. @.6.)

Between July and September 2014, Plaintiff treated with Jeff NoR@&C, for

right knee pain she rated as9d40 depending upon how much activity she
employed her knee to dfIr. 445.)Plaintiff also indicated her knee is unstable at
times and gives awayTr. 442—-45.) She reported it ached and throbbed 4d45.)
Examination revealed trace swelling at the medial joint line of the right knee with
tenderness to palpation at the medial joint l{Te. 442—45.)It was noted xays
revealed “moderate medial compartment osteoarthritis and narrowing442—

45.) A brace was provided and injections were plann@ad. 445.) Plaintiff
underwent injections in July 2014r(R44), August 2014 (T443), and September
2014 (Tr. 442).

On July 30, 2014, Plaintiff treated with Dr. Dozier where she reported pain in the
lumbar spine radiating to her right lower extremi(yr. 412-13.) Plaintiff
described her pain as worsening, ar@/B). (Tr. 412—-13.)Aggravating factors
included movement/positioning, bending over, and twisti(iy. 413.) On
examination, Dr. Dozier found Plaintiff obese and had limited ambulafion.
413.)He found her neck had pain with motig¢hr. 413.)He noted tenderness over
the spinous process from L2-L5, and instability of both knees4(B.) He found

she had pain with walking, and neurologically he found she had abnormal sensation
in her bilateral lower extremitie€lr. 413.)Dr. Dozier in his assessment noted that
Plaintiff indicated that her right knee injection gave her “red face” and pdomer

for 3 days(Tr. 413.)He indicated Plaintiff felt like she was “in a flare” with respect

to her knees. (T 413.) Plaintiff reported 6/10 pain with medicationt.(@13.)For
“two-level lumbosacral spondylosis without myelopathy,” Dr. Dozier prescribed
Norco and Neurontin(Tr. 413.)For knee pain he prescribed a Medrol dose pack.
(Tr. 414.)For severe nausea, he prescribed promethgdinet14.)

On October 7, 2014, Plaintiff treated with Dr. Dozier for lumbar pain described as
7 out of 10.(Tr. 406.) In his assessment, Dr. Dozieoted Plaintiff's previous
radiofrequency ablation had improved her back pain greater than 60 percent for 11
months, and that Plaintiff strongly desired another proce@lire407.)It appears
another radiofrequency ablation wle be] performed on thatlay [, but the
procedure was “aborted at patient requip$tr. 407.)

On October 23, 2014, Plaintiff treated with her primary care physician, Dr.
Coleman who on examination found bilateral knee pain and low back pain with
extension and flexion(Tr. 464.) Dr. Coleman diagnosed diabetes mellitus



(metformin was prescribed), GERD (omeprazole was prescribed), lumbago
(nothing prescribed), hypertension (Ibuprofen was prescribed), and degenerative
joint disease (nothing prescribed)r.(%64.)

On February 23, 2015, Dr. Dozier completed a residual functional capacity
guestionnaire indicating he (or his clinic) has treated Plaintiff every 30 to 60 days
since 2011(Tr. 458.)He listed several numerical diagnoses, and noted Plaintiff
had chronic sipe pain radiating to her bilateral lower extremities, as well as
bilateral knee pain that caused her trouble standimg458.)Dr. Dozier indicated
Plaintiff's symptoms included chronic limiting pain, and he further noted knee
replacement surgery ma lbeneficial for Plaintiff(Tr. 458.)He reported side
effects from Plaintiff’'s medications included dizziness and GERD.458.)Dr.

Dozier opined Plaintiffs symptoms associated with her impairments would
constantly be severe enough to interfere with the attention and concentration
required to perform simple wotlelated taskqTr. 458.)He opined Plaintiff would

need to recline or lie down during a hypotheticdid8ir workday in excess of
typical breaks(Tr. 458.) Dr. Dozier opined Plaintiff has thalowing limitations:

she cannot walk a half block without rest or significant pain; she can sit for 30
minutes at one time and 1 hour total in ano®r workday; she can stand/walk 10
minutes at a time but cannot stand for 1 hour total inlaou8 workday; she would

need a job permitting shifting positions at will from sitting, standing, or walking;
she would need unscheduled breaks 4 times daily lasting greater than 15 minutes in
duration; she can occasionally lift less than 10 pounds but never more weight; she
can use her hands to grasp, turn, and twist objects 25 percent of the workday; she
can use her fingers for fine manipulation 50 percent of the workday; she can use
her arms for reaching 10 percent of the workday; she is not a malingerer; and she
would miss work once or twice per month as a result of treatments or impairments.
(Tr. 458-59.)

B. Plaintiff's Hearing Testimony

Plaintiff testified to the following: Her son and his wife do the majority of cooking
and all the cleaning(Tr. 51.) She can go to the store when she is not on pain
medication or hurting really ba¢ilr. 51.) She had to quit babysitting because she
could no longer physically perform the workr(%1.)

She has difficulty bending over due to back pain, and she isnnapahe time
when she sits dowifTr. 64.) She has custody over her six year old nephew, so she
tries to use her pain medication only when she hg3¥1to64.) She sits in a recliner
because it takes the pressure off of her spite64-65.)She doeshis two to three
hours per day on and offlr. 65.)She is on Lortab four times a day, and Morphine,
but she does not always take the Morphine because it makes heiTei@6.)
Lortab also makes her nauseous, and Phenergan makes her(3ledj8;) There

are days when her pain is worse than others; if she has an active day, bbearwill
pain that evening. (T67.) An active day is essentially when she leaves the house,
and when she does this she will put on a back and knee pradg8.) If shegoes



shopping at WaMart, she will use a motorized cafflr. 68.) If she does any
household chores such as laundry or folding clothes, she will be in pain the next
day. (Tr. 69.)

Her right knee is pretty badTr. 69.) Her doctors have told her that she would
eventually need a knee replacement, but they wanted her to be at least 60 years old
before she gets ifTr. 69.) Even with injections she still has significant pdif.

71.) She does use a cane when she goes out or goes dowr{Tateps.) She has
difficulty walking upstairs, and she avoids using stairs when she ca ]

When Plaintiff went to her consultative examination with Dr. Keown, the doctor
did not spend a lot of time with héi.r. 79.)When she was there, she was limping,
degite Dr. Keown'’s statement that Plaintiff was not in pain and did not have any
limitations.(Tr. 79.) All Dr. Keown did was have her “get up on the table, and she
took the little thing, checked my reflexes and had me do this, and bend over, this
and that,and said bye.(Tr. 79.) This examination was essentially not a real
doctor’s examination, and it lasted maybe seven to ten minuteg9E80.)
Plaintiff testified that when she has chores, she will sit down during the middle of
them until her pain lessens, and that she can “never” stand over 30 minutes at a
time. (Tr. 81.)
C. Vocational Expert’'s Testimony
The vocational expert (“VE”) testified that someone with Plaintiff’'s age, aerg
work experience, and the ALJ’'s determined residual functional capacitg coul
perform work as a cashier, counter clerk, and storage facility rental @lerkk5—
76.)
(Doc. No. 19, PagelD# 531-38.)
[ll. Analysis
A. Legal Standard
Judicial review of “any final decision of the Commissioner of Social $gcuade after a
hearing” is authorized by the Social Security Act, which empowers the distuct “to enter,
upon the pleadings and transcript of the record, a judgment affirming, moddyireyersing the
decision of the Commissioner of Social Security, with or without remanding the fauae

rehearing.” 42 U.S.C. § 405(g). This Court reviews the final decision of the Commistoner

determine whether substantial evidencepsufs the agency’s findings and whether the correct



legal standards were appligdiller v. Comm’r of Soc. Sec811 F.3d 825, 833 (6th Cir. 2016).
“Substantial evidence is less than a preponderance but more than a scingfasito relevant
evidencethat a reasonable mind might accept as adequate to support a concl@Gsiotny’ v.
Comm’r of Soc. Secr41 F.3d 708, 722 (6th Cir. 201Zhe Court also reviews the decision for
procedural fairnessThe Social Security Administration has establisheleésdor how an ALJ
must evaluate a disability claim and has made promises to disability applicantscas tioeir
claims and medical evidence will be reviewell” at 723. Failure to follow agency rules and
regulations, therefore, “denotes a lack of substantial evidence, even where theicoraf the
ALJ may be justified based upon the recotd.”(quotingCole v. Astrug661 F.3d 931, 937 (6th
Cir. 2011)).

The agency’s decision must stand if substantial evidence supports it, even ddite re
contins evidence supporting the opposite conclusee. Hernandez v. Comm’r of Soc. S&t4
F. App’x 468, 473 (6th Cir. 2016) (citingey v. Callahan109 F.3d 270, 273 (6th Cir. 1997)).
This Gourt may not “try the casde nove resolve conflicts in evidee, or decide questions of
credibility.” Ulman v. Comm’r of Soc. Se€93 F.3d 709, 713 (6th Cir. 2012) (quotiBgss V.
McMahon 499 F.3d 506, 509 (6th Cir. 2007)However,a substantiality of evidence evaluation
does not permit aelective reading dhe record . . . [but] ‘must take into account whatever in the
record fairly detracts from its weight.Brooks v. Comm’r of Soc. Seb31 F. App’x 636, 641
(6th Cir. 2013) (quotingsarner v. Heckler745 F.2d 383, 388 (6th Cir. 1984)).

B. The Five-Step Inquiry

The claimant bears the ultimate burden of establishing an entitlement to bgnpfdsihg
his or her “inability to engage in any substantial gainful activity by reasanypfmedically

determinable physical or mental impairment whiah be expected to result in death or which has



lasted or can be expected to last for a continuous period of not less than 12 months.” 42 U.S.C.
8423(d)(1)(A). The claimant’s “physical or mental impairment” must “reséigiin anatomical,
physiological, o psychological abnormalities which are demonstrable by medically acceptable
clinical and laboratory diagnostic techniquds.’8 423(d)(3). The agency considers a claimant’s
case under a fivetep sequential evaluation process, descriseollows:

1. A claimant who is engaging in substantial gainful activity will not be found
to be disabled regardless of medical findings.

2. A claimant who does not have a severe impairment will not be found to be
disabled.
3. A finding of disability will be made without consdation of vocational

factors, if a claimant is not working and is suffering from a severe
impairment which meets the duration requirement and which meets or
equals a listed impairment in Appendix 1 to Subpart P of the Regulations.
Claimants with lessempairments proceed to step four.

4. A claimant who can perform work that he has done in the past will not be
found to be disabled.

5. If a claimant cannot perform his past work, other factors including age,

education, past work experience and residual furaticapacity must be
considered to determine if other work can be performed.

Parks v. Soc. Sec. Admid13 F. App’x 856, 862 (6th Cir. 2011) (citi@yuse v. Comm’r of Soc.

Sec, 502 F.3d 532, 539 (6th Cir. 2007)); 20 C.F.R. 88 404.1520, 416.920. The claimant bears the

burden through step four of proving the existence and severity of the limitations hemenia

cause and the fact that she cannot perform past relevant work; however, aestépdilburden

shifts to the Commissioner to ‘identify a significant number of jobs in the econbaty t

accommodate the claimant’s residual functional capacity .Kepke v. Comm’r of Soc. Se636

F. App’x 625, 628 (6th Cir. 2016) (quotingarner v. Comm’r of Soc. Se875 F.3d 387, 390 (6th

Cir. 2004)).

10



The agency can carry its burden at the fifth step of the evaluation procesgriyy salthe
MedicalVocational Guidelines, otherwise known as “the grids,” but only if a nonexertional
impairment does not significantly limit the claimant, and then only when the claimant's
characteristics precisely match the characteristics of the applicable gricGeelAnderson v.
Comm’r of Soc. Sec406 F. App’x 32, 35 (6th Cir. 201Q)right v. Massanari321 F.3d 611,
61516 (6th Cir. 2003). Otherwise, the grids only function as a guide to the disability
determinationWright, 321 F.3d at 61516; seealso Moon v. Sullivan923 F.2d 1175, 1181 (6th
Cir. 1990). Where the grids do not direct a conclusion as to the claimant’s disabilityetioy ag
must rebut the claimant’prima faciecase by coming forward with proof of the claimant’s
individual vocational qualifications to perform specific jobs, typic#irough vocational expert
testimony.Anderson406 F. App’x at 35see Wright 321 F.3d at 616 (quoting SSR-83, 1983
WL 31253, *4 (Jan. 1, 1983)Vhen determining a claimant’s residual functional capacity (RFC)
at steps four and five, the agency muasnsider the combined effect of all the claimant’s
impairments, mental and physical, exertional and nonexertional, severe andenersee4?2
U.S.C. 8§ 423(d)(2)(B), (5)(B)alenn v. Comm’r of Soc. Se@63 F.3d 494, 499 (6th Cir. 2014)
(citing 20 C.F.R. § 404.1545(e)).

C. Brooks’s Statement of Errors

Brooks’s central argumesiarethat the ALJ erred in rejecting the opinion of her treating
painrmanagemerghysicianDr. Dozier, and that he erred in determining the credibility of her pain
complaints by focusing on the fact of ladility to docertain household chores without considering
her need to work at a reduced pace and with a number of bhegdesticular, Brooks contels
that the ALJ’sfinding of her ability to stand or walk for four out of eight hours is “at odds with

Dr. Dozier's opinion” and “simply does not fit with the objective evidence of record,”hwhic

11



reveals “a morbidly obese, 50 plus year old woman with significant back problemsharics amt
her knees” that may ultimately require replacement of the knes.jdc. No. 19, PagelD# 545.)
Brookscharacterizethe ALJ’s finding of her standing amndlalking capability as “generated out
of thin air,” “without the benefit of a welsupported opinion from a medical expert” confirming
that capability.(ld. at PagelD# 54546.) She suggests that the Ahdade this determinatioim
order to avoid finding Brooks capable of only sedentary work, wlatiher age and wither
limited educationwouldhaverendeedher disabled under the applicable grid r{ié.at PagelD#
545.)

On February 23, 2015, Dr. Dozier opined that Brooks’s chronic lower datlarthritic
knee pain waso significant that it would limit her to one hour of sittingldess than an hour of
standing owalking during an eighhour workday; it would also keep her from being able to lift
ten pounds. (Tr. 458%9.) The ALJ found this opinion “inconsistent ithe objective medical
evidence, including [Dr. Dozier's] own treatment notediich record in the ALJ’S opinion,
“improvement of back and knee pain with pain management” and a course of treatment that “has
not been consistent with what one would expé&dBrooks were so gravely limited by her pain.
(Tr. 35.) Wherea treating physician’s opinion is neftitled to controlling weight because of a
lack of consistency with thdinical evidence owith other substantial evidence in the record, the
ALJ must weigh the opinion in light of factors including “the length of the tredtne¢ationship
and the frequency of examination, the nature and extent of the treatment relationshi
supportability of the opinion, consistency of the opinion with the record as a whole, and any
specialization of the treating physiciamayidgood reasons for the weighe ultimately assign®
the opinionBlakley v. Comnn’of Soc. Se¢581 F.3d 399, 406 (6thir. 2009) (citing 20 C.F.R. 8

404.1527(%2)). “When deciding if a physician’s opinion is consistent with the record [as a

12



whole], the ALJ may consider evidence such as the claimant’s credibilityhevher not the
findings are supported by objective medical evidence, as well as the opinionsyobter
physician of record.Coldiron v. Comm’r of Soc. Se891 F. App’x 435, 442 (6th Cir. 2010).

Here the ALJ properly determined that Dr. Dozier’'s treatment notedlict with his
assessmemf Brooksto the extent thathey documentthat pain maagement treatment for
[Brooks’s] back and injections to her knee have helped significarily. 34.) The ALJ further
found that, with treatment, Brooks “remain[ed] ambulatory despite her back and kneddain.”

He found her pain complaintsnconsistentwith her daily activity reports in March and May of

2013, when she acknowledged that she shops once per month, attends church, “prepares elaborate
meals, washes dishes, dusts, cleans windows, cleans bathrooms, drives once per weék, and vis
with neighbors[.]” (Tr. 35.)

Substantial evidence supports the ALJ’s findings as to Brooks’s condition, butidy
a point Specifically, the medical evidence shows that the nerve blocks, prescrpgdication
andradiofrequency ablation treatmdBitooksreceived from Dr. Dozier alleviated her back pain
to the extent that she was able to renrawbile enoughto engage in the daily activities she
reported in early 201@8Tr. 23441, 380;see alsadlr. 314 (noting Brooks “[d]eclares [treatment]
reduces her pa and affords ADLs/AADLS [activities of daily living/advanced activitiédaily
living]”)), including moving her residence in the summer of 2013. (Tr. 431, 433, 436.) To that
point in time, Brooks’s knee pain had been noted in the medical record (Tr. 287, 309, 327), but
had not been particularly prominent as a condition requipagh management or a source of
disability. (E.g, Tr. 97, 37275.) However,the evidencdahereaftershowsa worsening othe
degenerative conditiom her right kneealuring the relevant periotthatthe ALJ’s decision does

not sufficiently account for.

13



On November 11, 2013, Brooks’s complaint of right knee pain resulted in Dr. Dozier’s
office ordering an »ay of both knees. (Tr. 4280)he xrays revealed “[ptominentfindings of
chondronalacia of the patella and arthritic changethe right kneeincluding some mild to
moderate narrowing of the cartilage space in the medial compartment,” wess“pfonounced
arthritic changes ithe left kneé€.(Tr. 447.) Brooks eceived a steroid injection iner right knee
on February 2, 2014 (Tr. 4222), which relievedher pain for aveek and a half. (Tr. 4190n
March 14, 2014Brooksreported to the office of her primary care physician, Dr. Colemia,
the injection in heright knee haddiled toprovide sustainegainrelief and that she was unable
to walk as much as she would like due to the ;psiierequested referral to an orthoped(§ir.
471.)By July 3, 2014, she reported to Dr. Dozier’s office that her knees"imeadlare,” and her
physical examination yielded findings of limited ambulation, instability of thes komts, and
pain with walking. (Tr. 413.)

Dr. Colemarreferred Brooks$o an orthopedic cliniovhere she presented July 10, 2014,
complaining ofright knee pairwhen bearing weighénd that the joint was unstable. (Tr. 445.)
Although she was noted talk without assistance and with a normal gaithe clinic she was
diagnosed with moderate medial compartment osteoarthritis of the rightkde@s prescribed
anantinflammatory while the clinic attempted to peertify Supart? injectionsfor her.ld. She
received her first Supartz injection on July 15, 2014. (Tr. 444.) On August 19, 2014, Brooks

presented to the orthopedic clinic for her second Supartz injection. (Tr. 443.) Althaugtebe

3 Supartz is a gdike substancéhat is manufactured from rooster and chicken combs and is

used tdaemporarilytreatthe symptoms dfnee osteoarthritigy lubricating the joint. It is delivered
by injection into the joinspace, in a series of either threr five injections. Ann Pietrangelo,
Synvisc v. Supartz: Similariies and Differenceddealthline (Oct. 24, 2016),
http://www.healthline.com/health/osteoarthritis/synwssipartz (last visite&ebruary 22, 2018
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was still tender to palpation and swollen, her symptomsrhpobived with the first injectioand
she was noted to ambulatethe clinic without difficulty or assistancil. Manipulation of her
kneedemonstrated a positive McMurray’s sign, which indicates a torn merfiscus.

On September 10, 2014, Brooks was seen in Dr. Dozier’s office and demonstrated limited
ambulation. (Tr. 409.) She reported that the knee injections she had received weaigg bel
complained that the prescription medications she was taking did not relieve her paonefdnam
about three hours. (Tr. 410.) She was prescraredxtendedelease morphintablet for aound-
theclock pain managemernnh addition to ibuprofen, a narcotic, aad extendedelease formula
antidepressant used teeat neuropathic pain

On September 19, 2014, Brooks received her third Supartz injection. (Tr. 442.) Her
symptoms were improved and she ambulated without difficulty, but demonstrated moderate
swelling of the right knee and positive McMurray’s sigh Although the record indates that her
treatment with Supartz was to have consisted of five injections (Tr4883,theeis no evidence
in the record that Brooks returned to the orthopedic clinic for her fourth onrj&hbtions.On
October 23, 2014, she complained of bilakt&knee pain tdr. Coleman’s office whereit was
noted that she “states [she] needs knee replacement but is trying to hold off.” (Tr. 464.)

At her March 2015hearing before the ALJ, Brooks candidgstified thatwhile she still
has pain in her right knee and it can flare up, the pain and stiffeeggeatly improved since she
had the Supartz injections. (Tr.-68L.) Beforereceiving these injections, she testifisle could
not bend the knee or sleep due te ffainandhadsuffered three falls. (Tr. ZJ1.)She testified

that $1e continued to takieer prescribed dose of ibuprofen and a muscle relaxer to keep her knee

4 SeeMcMurray Test Physical Therapy Welhttp://physicaltherapyweb.com/mcmurray
testorthopedicexaminatiorknee/(last visitedFebruary 22, 2018
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pain at bayand takeghe narcotics whemecessary(Tr. 73.) She concluded her testimony by
clarifying the extent to which she is able to tolerate standing:

| do, like, stand up at home. | do do things, but I-€&go sit down in the middle

of it, you see what I'm saying? Like if 'm washing dishes and | have a losbésli

to wash, | just quiand go sit down until the pain lessens. Then | get up and go

finish what I'm doing. | don’t never, ever stand over 30 minutes at a time.

(Tr. 81.)

The record amply demonstrates tBaboks has significant lower back and kipag¢hology
the effects of which are exacerbated by her obeBytyher own admission, the medical treatment
she is receiving has relieved her associated symptomsigaiicantextent. It is the province of
the ALJ to weigh this evidence and the other evidence of record and to fashion from it an RFC
finding that accounts for all of Brooks’s crediliepairmentrelated limitationsSee Ulman693
F.3d at 713. “As long as the ALJ cited substantial, legitimate evidensepport his factual
conclusions, [courts] are not to secemuekess[.]”Id. at 714. However, in the absence of such
“substantial, legitimate evidence” supporting the ALJ’s fatctindings, the court may only affirm
if the error resulting from the unsupported findgids harmlessld. While this standard of review
is “highly deferential,’id., the “reviewing court does not act, even in credibility matters, as a mere
rubber stam” for the ALJ’s decision on appedllyers v. Sec’y of Health & Human Sepn&93
F.2d 840, 846 (6th Cir. 1990).

While the ALJ found that Brooks’s obesity “contributes to her limitations in penfigrm
climbing, kneeling, crawling, balancing, stooping, anduching” (Tr. 35) he did not view it in
combination with her arthritis pain as limitifgr ability to stand owalk beyond the four hours
he allowed foin his RFC findingThe ALJ rightly noted the instances in the record where Brooks

was found orexaminatiorto walk with a normal gairin an unlimited fashior(Tr. 34.) However

the only such instancesfter the worsening of her right knee conditievere Dr. Dozier's
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September 10, 2014 office note describing normal gait (which the ALJ pointbudutinited
ambulation (which is not recognized in the ALJ’s descriptaon) the notes from the orthopedic
clinic recording normal gait and unassisted ambulatiom July to September of 2014. With
regard to the latter, the ALJ found it notable thatefewhile undergoing injections to her knee,
she was able to ambulate without difficulty.” (Tr. 34.)

But even with the benefit of the Supartz injections and the medications Brooks is prscribe
for breakthrough paim her knee and backer ability tostand forfour hours a day, five days a
week is flatly disputed by Dr. Dozier in his assessment. (Tr. 458.) Of the medical opimithes i
record, only Dr. Dozier’s was rendered after Brooks began experiencing mare lggse pain in
late 2013.While the ALJ was notrequiredto tie his detrmination of Brooks’s standing and
walking limitation to a source medical opinisee Rudd v. Comm’r of Soc. S&31 F. App’x
719, 7228 (6th Cir. 2013), his inability to point to any supporting opinion evidenas dter
2013or any contemporaneous description of Brooks’s daily actiwiggyance undermines the RFC
determinationat leashs itrelatesto that time period.

In any event, it is clear to the undersigned that Brooks cannot reasonably be-fsusiae
was by the ALd—capable ofour hours of standing awalking after 2013“[d]espite her knee pain,
back pain and obesity,” by reference to the activities she reported in20a8y(Tr. 35.) Even
though Brooks reported only mild knee and back pain in 2014 and \2®i5reatment, and
demonstrated normal gait and ambulafioliowing Supartanjections at the orthopedic clinia

mid-to-late 2014, those reportdid not entail being on her feet for a prolonged period or at

5 As the ALJ stated,.”. . RFC assessments must consider an individual’'s maximum
remaining ability to do sustained work . . . on a regular and continuing basis, . . . mean[ing] 8 hour
a day, for 5 days a week, or an equivalent work schedule.” (Tr. 34) (q&8R02-1p 2002 WL
34686281 (Sept 12, 2002)
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sustainedntervals. Indeed, the medical and testimonial evidence shows that her reports of pain
were given in a range corresponding to her activity |Gagdravated by movement, alleviated by
rest) (Tr. 40540), and that her knee pain in particular was wafte beaing weightand better

with rest. (Tr. 443, 445.) The fact that Brooks was observed on clinical examinationkto wal
normally does nobccasion dinding that she is able to do so for extended periods of time.

On this record, and with regard to the time period beginning in or around November 2013
whenBrooks’s knee pain worsened to the point that nexays were orderedhe undersigned
cannot find substantial evidence in support of the Atdd@®rminatiorthat Brooks could stand or
walk for half of the workday, as would be necessary to perform the range of lighideatified
in his decision. The matter requires further administrative consideration, arahdeto the
Commissioner is therefore recommended.

V. Recommendaton

In light of the foregoing, the Magistrate JuU'RECOMMENDSthat Brooks’s motion for
judgment on the administrative recafidoc. No. 18)be GRANTED, that the decision of the
Commissioner beREVERSHD, and that the cause REMANDED for further administrative
proceedings consistent with this Report.

Any party has fourteen days after being served with this Report and Recommendation i
which to file any written objections ta i\ party opposingnyobjections filed shall have fourteen
days after being served withe objections in which to file any response. Fed. R. Civ. P. 72(b)(2).
Failure to file specific objections within fourteendays of receipt of this Report and
Recommendation can constitute a waiver of further appeal of the matters dispdkerein.

Thomas v. Arf474 U.S. 140, 155 (1985}owherd v. Million 380 F.3d 909, 912 (6th Cir. 2004).
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ENTEREDthis 22nd day of February, 2018.

2Licornadbon O

ALISTAIR E. NEWBERN
United States Magistrate Judge
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