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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
COLUMBIA DIVISION

VAN SMITH,
No. 547356,
Plaintiff, Case No. 1:16-cv-00086
JUDGE CRENSHAW
V.

CHERRY LINDAMOOD, et al.,

N N N N N N N N N N

Defendants.

MEMORANDUM

Pending before the Court is the Plaintiff's motion to amend/correct his complaint (Doc. No.
10) filed on January 13, 2017 and motion for recarsition (Doc. No. 14) of the Court’s Order
entered on January 3, 2017 (Doc. No. 6).

l. Procedural History

Plaintiff, an inmate of the South Central Gational Center in Clifton, Tennessee, filed this
proseaction under 42 U.S.C. § 1983 against Chernghimood, f/n/u Franks, Centennial Medical
Center Employees, and Corizon Medical Services, alleging violations of his federal civil rights.
(Doc. No. 1). Along with his complaint, tiaintiff submitted an application to proceedorma
pauperis. (Doc. No. 2).

After reviewing the Plaintiff's submissions, tBeurt entered an Order alerting the Plaintiff
that his case could not proceed uthid Plaintiff remedied deficiencies in his application to proceed
in forma pauperis. (Docket No. 3). The Court directed tRé&intiff to comply with the Court’s
Order within 28 days and warned the Plaintiff that failure to comply with the Court’s Order could

result in the dismissal of his case. @tp. 2). The Court also advised the Plaintiff that he could
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ask for an extension of time within which to cdynwith the Court’s instructions as long as he
sought the extension within 28 days of the date of entry of the Court’s Ordér. (

The Court’s docket reflects that the Cler&@fice mailed a copy of the Court’s November
1, 2016 Order to the Plaintiff on November 1, 201@atmailing address provided by the Plaintiff
to the Court. (Doc. No. 4). Further, the ddckedflects that the Plaintiff received the Order on
November 3, 2016. (Doc. No. 5). However, themiff did not respond to the Court’s Order and,
by Order entered on January 3, 2017, the Court disdchikgeaction for failure to comply with the
Order of the Court and for want of prosecuti¢boc. No. 6). Judgment was entered on the same
day. (Doc. No. 7).

OnJanuary 13, 2017, the Court received a métiamend/correct complaint (Doc. No. 10),
anin forma pauperis declaration (Doc. No. 12), and a Notice of Appeal (Doc. No. 11) from the
Plaintiff.

On January 19, 2017, the Sixth Circuit Court of Appeals informed this Court that the
Plaintiff's appeal had been dodkd but would be held in abeyance until after this Court rules on
the motion to amend/correct the complaint. (Doc. No. 13).

On January 26, 2017, the Plaintiff filed a nootifor reconsideration (Doc. No. 14), asking
the Court to reconsider its previous decision to disitiis case for failure tmmply with the Order
of the Court and for want of prosecution and toydas moot the Plaintiff's application to proceed
in forma pauperis.

. Motion to Amend
Out of an abundance of cautiomdaconsidering the Plaintiffgro se status, the Court will

consider the Plaintiff's motioto amend._See LaFountain v. Harf6 F.3d 944 (B6Cir. 2013)(a

district court can allow a plaintiff to amend lmemplaint even when the complaint is subject to
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dismissal under the Prison Litigation Refornt’/Ascreening requirements for prisoner arfdrma
pauperis suits).

Rule 15(a) (2) of the Federal Rules of CRibcedure states that leave to amend should be
freely given “when justice so requires.” leaiding whether to grant a motion to amend, courts
should consider undue delay in filing, lack ofine to the opposing party, bad faith by the moving
party, repeated failure to cure deficienciept®vious amendments, undue prejudice to the opposing

party, and futility of amendment. Brumbalough v. Camelot Care Ctrs.4Ri¢cF.3d 996, 1001 (6th

Cir. 2005). “Amendment of a complaint is futiden the proposed amendment would not permit

the complaint to survive a motido dismiss.”_Miller v. Calhoun Cnty408 F.3d 803, 817 (6th

Cir.2005) (citing Neighborhood Dev. Corp.Advisory Council on Historic Pre632 F.2d 21, 23

(6th Cir.1980)).

The proposed amendment complaint (Doc. No.Alt€ach. 1) is largsl identical to the
original complaint (Doc. No. 1). However, the@t never screened the original complaint because
the Plaintiff failed to comply with the Coustdeficiency order entered on November 1, 2016, and
the case was dismissed prior to screenifigere appears to be no undue prejudice to the opposing
parties by permitting the Plaintiff to amend his complaint at this time. Moreover, as explained
below, the amendment is not futile in all respects. The Court therefore will grant the taotion
amend and screen the amended complaint purkutrg Prison Litigation Reform Act (“PLRA"),

28 U.S.C. 88 1915(e)(2) and 1915A.
[I1.  PLRA Screening Standard
Under 28 U.S.C. § 1915(e)(2)(B), the court mdistmiss any portion of a civil complaint

filed in forma pauperis that fails to state a claim upon whigtief can be granted, is frivolous, or



seeks monetary relief from a defendant whonsiune from such relief. Section 1915A similarly
requires initial review of any “complaint in a diaction in which a prisoner seeks redress from a
governmental entity or officer or employee of a governmental entity§"i815A(a), and summary
dismissal of the complaint on the same grounds as those articulated in § 1915(eld2&B)
1915A(b).

The Sixth Circuit has confirmed that the dissal standard articulated by the Supreme Court

in Ashcroftv. Igbal556 U.S. 662 (2009), and Bell Atlantic Corp. v. Twomb§0 U.S. 544 (2007),

“governs dismissals for failure to state a claim urtbese statutes because the relevant statutory

language tracks the language in Rule 12(b)(6).” Hill v. Lapp80 F.3d 468, 470-71 (6th Cir.

2010). Thus, to survive scrutiny on initial review, “a complaint must contain sufficient factual
matter, accepted as true, to ‘state a clainelkief that is plausible on its face.” Igh&56 U.S. at

678 (quoting Twombly550 U.S. at 570). “A claim has facfhusibility when the plaintiff pleads
factual content that allows the court to drawréesonable inference that the defendant is liable for
the misconduct alleged.” Idciting Twombly, 550 U.S. at 556). “[A] district court must (1) view
the complaint in the light most favorable to the plaintiff and (2) take all well-pleaded factual

allegations as true.” Tackett v. M & G Polymers, USA, LI561F.3d 478, 488 (6th Cir. 2009)

(citing Gunasekera v. Irwjr551 F.3d 461, 466 (6th Cir. 2009) (citations omitted)).

Althoughpro se pleadings are to be held to a lesggient standard than formal pleadings

drafted by lawyers, Haines v. Kerndf4 U.S. 519, 520-21 (1973purdan v. Jah®51 F.2d 108,

110 (6th Cir. 1991), the courts’ “duto be ‘less stringent’ witpro se complaints does not require

us to conjure up [unpleaded] allegations.” McDonald v. H&ll0 F.2d 16, 19 (1st Cir. 1979)

(citation omitted).



V.  Section 1983 Standard

Plaintiff brings his federal claims pursuaat42 U.S.C. § 1983. Title 42 U.S.C. § 1983
creates a cause of action against any personaetiag under color of state law, abridges “rights,
privileges, or immunities secured by the Constituéind laws . . . .” Tatate a claim under 8§ 1983,
a plaintiff must allege and show two elements) tiiat he was deprived of a right secured by the
Constitution or laws of the United States; andl{aj} the deprivation was caused by a person acting

under color of state law. Tahfs v. Proct®it6 F.3d 584, 590 (&Cir. 2003); 42 U.S.C. § 1983.

1. Alleged Facts

The complaint alleges that the Plaintiho suffers from diabetes and other medical
problems including stomach cancer, is not receivirgjadte medical care while incarcerated at the
South Central Correctional Center. For example, the complaint claims that inmates, including the
Plaintiff, routinely must stand in line for up tawo hours in order to receive their medications.
According to the complaint, the Plaintiff, duelis diabetic pain, is often unable to walk to the
location of the medication distribution line and waihile standing, so the Plaintiff often fails to
receive his medication, which worsens his painsavelling. Because of his medical conditions and
resulting pain, the Plaintiff does rf@ven go a lot of times to luhand dinner” because the walk
there and back is too taxing. (Doc. No. 1 at p. 11).

On July 20, 2016, the complaint alleges that the Plaintiff was in pain and requested
permission to seek medical care from Correcti@féter Henning. The complaint alleges that the
Plaintiff could not walk the distance to the medibgbartment without assistance due to severe pain
in his right side. According to the complaiktenning did not send thedtiff for medical care,

instead telling the Plaintiff that the nurse stiid Plaintiff “would have to have broken bones or



bleeding before they would come get [him] with a wheel chair.” aig. 7).

The complaint further alleges that the Pldfmeeds more frequent monitoring of his sugar
as per the facility doctor but that the “medireide and outside of the pill window cannot check
[his] sugar but once a week . . ..” (kL p. 12). Additionally, the complaint alleges that the
Plaintiff “was told [he has] stomach cancer, &adr problems, and a tumor on [his] side and was
given a cat scan, was sent to a doctor in Savnna [sic] TN and nothing was donat’p.(Rb).
V. Analysis

First, while the complaint names Warden Cherry Lindamood as a Defendant to this action,
the Plaintiff has not alleged asgecific personal involvement byridamood in the events described
in the complaint. A plaintiff must identify theght or privilege that was violated and the role of

the defendant in the alleged violation. Dunn v. Tenne&@3F.2d 121, 128 {&Cir. 1982). The

Plaintiff here has failed to do so with regard_.indamood. Thus, the Plaintiff's claims against
Lindamood in her individual capacity will be dismissed.

Second, some of the Plaintiff’'s § 1983 claims are premised on a Defendant’s response, or
lack of response, to the Plaintiff's grievancédthough the Plaintiff mayeel that his grievances
were not taken seriously or handled properly, a Plaintiff cannot premise a 8 1983 claim on
allegations that the an institutie grievance procedure was inadequate and/or unresponsive because
there is no inherent constitutional right to an effexjail grievance procedure in the first place. See

Hewitt v. Helms$ 459 U.S. 460, 467 (1983)(overruledpiart on other grounds by SandirConner

515 U.S. 472 (1995)); Antonelli v. Sheah8f F.3d 1422, 1430(TTir. 1996); Adams v. Ric&0
F.3d 72, 75 (4 Cir. 1994);_Flick v. Alba932 F.2d 728, 729 {8Cir. 1991). A prisoner does not

have a constitutional right to an effective orpassive grievance procedure. Plaintiff's claims



based on any Defendant’s failure to respond toRi&s grievances do not state a claim upon which
relief can be granted. Any such claims will be dismissed.

Next, the Eighth Amendment “imposes dutms [prison] officials, who must provide
humane conditions of confinement; prison officialsstransure that inmates receive adequate food,
clothing, shelter, and medical care, and musE‘taasonable measures to guarantee the safety of

the inmates.”Farmer v. Brenngrbll U.S. 825, 832 (1994)(collentj cases); Grubbs v. Bradley

552 F. Supp. 1052, 111924 (M.D. Tenn. 1982). The failure to provide such necessities is a

violation of an inmate’s right to be free fraruel and unusual punishment. Bellamy v. Bradley

729 F.2d 416 (BCir. 1984).

In order to state an Eighth Amendment vilma, a prisoner must “allege acts or omissions
sufficiently harmful to evidence deliberate indrface to serious medical needs.” Estelle v.
Gamble 429 U.S. 97, 106 (1976). The deliberate inddfee requirement is satisfied when an
official “knows that inmates face a substantial agkerious harm and disregards that risk by failing

to take reasonable measures to abate it.” Farmer v. Bresihthb).S. 825, 847 (1994). “A serious

medical need is ‘one that has been diagnsyeal physician as mandating treatment or one that is

S0 obvious that even a lay person would easily recognize the necessity for a doctor's attention.

Harrison v. Ash539 F.3d 510, 518 (6th Cir. 2008)(citing Blackmore v. Kalamazoo Cp8a6y

F.3d 890, 897 (6th Cir. 2004)). “The failure to adra serious medical need rises to the level of

a constitutional violation where both objectivedasubjective requirements are met.” McCarthy v.
Place 313 Fed. Appx. 810, 814 (6th Cir. 2008). “The objective component requires an inmate to
show that the alleged deprivation is ‘sufficiently serious™ and ‘that he is incarcerated under

conditions posing a substantial riiserious harm.” Brown v. Bargerg07 F.3d 863, 867 (6th Cir.




2000)(quoting Farmeb11 U.S. at 834). “To satisfy the subjective component, an inmate must
show that prison officials had ‘a sufficiently culpable state of mind.”@thims of negligence are
insufficient to entitle a plaintiff to relief._See Farmgt1 U.S. at 835.

Delays in providing medical care may give rise to a violation of a prisoner’s rights under the
Eighth Amendment. Such delays do not riseéhi level of a constitutional violation unless a
plaintiff complains that he suffered a detrimentagefto his health as ansequence of the alleged

delay. Garretson v. City of Madison Heigh4®7 F.3d 789, 797 {&Cir. 2005)(citing_Napier v.

Madison County, Kentucky?38 F.3d 739, 742 {&Cir. 2001)).

After reviewing the original complaints andatisachments as well as the Plaintiff's amended
complaint, the Court finds that the Plaintiff states a colorable Eighth Amendment claim based on
the allegation that Defendant Franks, a nurse praagitj refused to treat the Plaintiff for his serious
medical needs including failure to transport him by wheelchair to the location where the Plaintiff
could receive medical treatment. 28 U.S.C. § 1919Ais claim against Defendant Franks in his
or her individual capacity shall proceed for further factual development.

Furthermore, the Court finds that the Plaintiff states colorable Eighth Amendment claims
against Corizon Medical Services, the entity pneably responsible for providing medical care to
inmates at the South Central Correctional Facility, as well as the unidentified Centennial Medical
Center Employees. These claims are based on the Plaintiff's allegations that the method of
dispensing inmate medication at the facility fadsake into account the serious medical needs of
an individual inmate and, as to this Plaintiff, thetribution process routinely prevents the Plaintiff
from receiving needed medication, therebyrseming the Plaintiffs medical condition.

Additionally, the Plaintiff alleges that Corizon Elieal Services and its employees failed to provide



appropriate care for the Plaintiff's diabetes ang care for his canceBy requiring him to walk
to receive medical treatment, rather than sendwigegelchair to assist the Plaintiff who was in pain
and has trouble walking due to his diabetic clicagions, Plaintiff has effectively received no
treatment for his diabetes and cancer. Thesmslwill proceed beyond the PLRA screening for
further development.

Although designation of “John Doe” or “Jane Doe” defendants is not favored, it is
permissible when the defendants’ identities are not known at the time the complaint is filed, but may

be determined through discaye See Berndt v. Tenness@®6 F.2d 879, 882-84(&ir. 1986).

The Court concludes that it would be inappropriatgismiss the complaint against the “John Doe”
or “Jane Doe” Defendants (the unnamed Centennial Medical Center employees) at this juncture

because of the likelihood that the identities of these Defendants will be determined during discovery.

V. Conclusion

As set forth above, the Court will grant thaiRtiff's motion amend(Doc. No. 10). Having
screened the amended complaiihg Court finds that all claims will be dismissed with prejudice
except as follows: Plaintiff's Eighth Amendment claims against Defendant f/n/u Franks in his or
her individual capacity, Corizon Medical Sems, and unnamed Centennial Medical Center
Employees, as described herein. These claims survive the required PLRA screening and shall
proceed for further development. The Plairgiffiotion for reconsideration (Doc. No. 14) will be

granted insofar as the Court will permit the Plaintiff to proceed as a pauper in this action.



An appropriate Order will be entered.

WedD. (2540,

WAVERLY D. CRENSHAW, UR.
UNITED STATES DISTRICT JUDGE
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