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IN THE UNITED STATES DISTRICT COURT FOR THE
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

JAMES RANDY WILLIAMS, )
)
Plaintiff, )
)
V. ) NO. 1:16-cv-00102
)
GRAPHIC PACKAGING ) JUDGE CAMPBELL
INTERNATIONAL, INC., ) MAGISTRATE JUDGE
) FRENSLEY
Defendant. )
MEMORANDUM

Pending before the Court is Defendant’s Motfor Summary Judgment. (Doc. No. 24).
Plaintiff filed a response in oppasih (Doc. No. 29), and Defendalmas replied. (Doc. No. 35).
For the reasons discussed below, Defendant’s motion for summary judgiG&ANTED.

l. FACTUAL BACKGROUND

Plaintiff, James Randy Williams, alleges unlalgmployment practices against his former
employer, Defendant Graphic Packaging Inteomati, Inc. Plaintiff asserts claims under the
Americans with Disabilities Act (“ADA”), Tenessee Disability Act (“TDA”"), Genetic
Information Non-Discrimination Act (“GINA”), Age Discrimination in Employment Act
(“ADEA”"), Tennessee Human Rights Act (“THRAFamily Medical Leave Act (“FMLA”), and
the Employee Retirement IncorBecurity Act (“ERISA”).

Plaintiff was employed by Defendant aslepartment manager over cutting and gluing
from September 2011 until December 2015. (Doc. Noat 1). Plaintiff wa 55 years old when
Eddie Lee (“Lee”) hired Plaintiff.1d. at 2). During his tenure witthe Defendant, Plaintiff
consistently received positive performancelaations for meeting and exceeding production

goals. (d.). Plaintiff supervised four managers whpaged directly to him: Tasha Pack (“Pack”),
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Sandy Williams (“Williams”), Jackie Mileg*Miles”), and Tony Sewell (“Sewell”).1d. at 3).
Plaintiff was “second in command” over opeoat at the facility, ash the managers reported
directly to him. (d.). Plaintiff was diagnosed with prostat@ncer for the second time in September
of 2015, and requested a leave of absence ubefEndant’'s medical leave policy to undergo
treatment. Il. at 4). Defendant granteda#itiff's leave request anBlaintiff took medical leave
from September 2015 until November 23, 2018. 4t 4). Pack assumed Plaintiff's duties while
he was on leaveld.).

While working with Pack during Plaintiff's FMA leave, Lee noticed that Pack was not
communicating with him regularly and met withdR in mid —November taddress her lack of
communication.Ifl. at 5). Pack revealed she was afraid to communicate with Lee because Plaintiff
warned her that Lee was not tothested and cautioned her to&d Lee as much as possiblil.].

On November 30, 2015, Lee and Steve Flatt (tflaDefendant's HR Manager, spoke with
Plaintiff about the isses Pack raised, andaitiff denied them.I¢l. at 7). On December 1, 2015,
Flatt interviewed Pack and she alleged Plaintiff yelled at hdromt of her subordinates on
multiple occasions, threatened to fire,lend stated that he “owned” hdd.(at 12-14). Pack also
told Flatt that Plaintiff disclosed to her thdiles received an unfavorable performance evaluation
and did not get a raisdd( at 15).

Flatt conducted an investigati and requested all the manegander Plaintiff to email
him about grievances théyad against Plaintiff.ld. at 17). Miles and Sewell each emailed Flatt
instances when Plaintiff told them they hddrgets on their back” and he “owned” them,
threatened to fire them, and led them aroumdpitoduction floor while nmlang statements about
their inability to manage in front of employeekl. (at 18-19). Flatt learned from Connie Hunt

(“Hunt”), a supervisor who did nogport to Plaintiff, that she hdmklped Plaintiff cheat on a safety



training test. Id. at 21). Flatt also learned Plaintiff exaiged text messages with an employee and
Pack about a rumor regardibge molesting his daughtetd(at 15, 22). On December 2, 2015,
Defendant suspended Plaintiff pending an invasibg into the Plainti's violations of the
Company’s Core Values. (Doc. No. 1 at 4).

On December 7, 2015, Flatt conducted hist finserview with Plaintiff by telephone;
Plaintiff described his relationghiwith his subordinates as goottl. @t 22). Plaintiff admitted to
receiving “assistance” on his training test antinglonly Pack about the rumor regarding Lee, but
denied threatening employees with termination, yelling at them, or telling them that he “owned”
them. (d. at 23). Plaintiff further denied that hed spoken with another employee about the
rumors concerning Leeld(). On December 8, Flatt interviewed Plaintiff again by telephone to
allow Plaintiff to clarify his response regandi speaking to another employee about the rumor
concerning Lee because Flatt had reviewed thartegsages involving Plaintiff about that subject.
(Id at 24). When Flatt revealed he had thet tmessages that Plaintiff exchanged with the
employee, Plaintiff claimed he forgot abole messages during theepious interview.I(. at 24-

25).

After speaking with Plaintiff, Flatt gathereditten statements, prepared a final report of
his investigation and recomm&ed Plaintiff's termination.ld. at 25). Flatt submitted his report
and recommendation to Lee, the mwil director of operations, dtregional director of human
resources, the second regional director of huraanurces, the vice presiderf human resources,
and in-house counsel, who were tasked wétermining Plaintiff's terminationld. at 27). During
a December 14, 2015 group call, to discuss Flegtemmendation, all participants who viewed

Flatt's recommendation agreed to terminate Eféieyemployment for volating Graphic’s Core



Values. (d. at 28-29). Defendant terminated Bl#i’'s employment on December 14, 201Hl. (
at 29).

Plaintiff timely filed a charge of discrimation with the Equal Employment Opportunity
Commission (“EEOC”), and filed his Complaioh November 21, 2016, within ninety (90) days
of his receipt of the Notice of Rights to Sue kettlleging that Defendant discriminated against
him. (Doc. No. 1). In response, Defendant argteg Plaintiff was terminated for violating
company policy by using fear, intimidation, andmpaulation to manage his subordinates. (Doc.
No. 24 at 1). Defendant dees discriminating, integfring, or retaliating agast Plaintiff and seeks
summary judgment on all claims.

I. STANDARD OF REVIEW

Summary judgment is appropridiethe movant shows that éne is no genuine dispute as
to any material fact and the movant is entitiegudgment as a matter t#fw.” Fed. R. Civ. P.
56(a). The party bringing the summary judgmaotion has the initial burden of informing the
Court of the basis for its motion and identifying portions of the record that demonstrate the absence
of a genuine dispute oveaterial factsRodgers v. Bank844 F.3d 587, 595 (6th Cir. 2003). The
moving party may satisfy this burden by presenéffgmative evidence that negates an element
of the non-moving party's claim or by demoastrg an absence avidence to support the
nonmoving party's casdd.

In evaluating a motion for summary judgmethe court views the fagtin the light most
favorable for the nonmoving partgnd draws all reasonable infeces in favor of the nonmoving
party. Bible Believers v. Wayne Cty., MicBO5 F.3d 228, 242 (6th Cir. 2018Y¥exler v. White’s
Fine Furniture, Inc, 317 F.3d 564, 570 (6th Cir. 2003). T@eurt does not weigh the evidence,

judge the credibility of witnesses, determine the truth of the matteéknderson v. Liberty Lobby,



Inc., 477 U.S. 242, 249 (1986). Rather, the Courtrdetees whether suffieint evidence has been
presented to make the issue oftenal fact a proper jury questiofd. The mere scintilla of
evidence in support of the nonmoving partgesition is insufficieh to survive summary
judgment; instead, there must be evidencewbich the jury could reasonably find for the
nonmoving party.Rodgers v. Bank844 F.3d 587, 595 (6th Cir. 2003).
[I. ANALYSIS

A. PLAINTIFF'S ADA AND T DA DISCIMINATION CLAIMS

Title | of the ADA and the Tennessee Disability Act prohibits covered employers from
discriminating against a “qualified individual dhe basis of disability with regard to hiring,
advancement, training, termination, and other $ereonditions and privileges of employment.”
42 U.S.C. § 12112(a), Tenn. Code Ann. § 8-50-103(b). Claims are analyzed using the familiar
burden-shifting analysis establishedMoDonnell Douglas Corp. v. Gregadll U.S. 792 (1973).
The analysis applies when, as hexelaintiff relies on circumstéial evidence to prove that an
employer discriminated or retated against the employee. If the plaintiff establishpsea facie
showing, the burden shifts to tdefendant to provide a legitimaten-discriminatory reason for
the adverse actionBryson v. Regis Corp498 F.3d 561, 570 (6th Ci2007). If the defendant
articulates such a reason, the bartieen “shifts back to the pldifi to show that the defendant’s
proffered reason is a pretext for unlawful discriminatiotal”

Defendant argues it is entitled tonsmary judgment on Plaintiffs ADA and TDA

discrimination claims. To establisipama faciecase for ADA and TDA discrimination, Plaintiff

LA claim brought under the THA [Tennessee Haagi Act, now known as the TDA] is analyzed
under the same principles as those utilized for the Americans with DisabilitiesCactiénas—
Meade v. Pfizer, Inc510 Fed. Appx. 367, 369 n. 2 (6th Cir.2013) (quoBiagser v. Quebecor
Printing (USA) Corp.159 S.W.3d 579, 584 (Tenn. Ct. App. 2004)).
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must show: (1) he is disabled, (2) he is othse qualified for the position, with or without
reasonable accommodation, (3) he suffered aarad employment action, (4) Defendant knew or
had reason to know of Plainti§f’disability, and (5) the possn remained open while Defendant
sought other applicants or the diksd individual was replacedVhitfield v. Tennesse639 F.3d
253, 259 (6th Cir. 2011). The parties do not eggpto dispute whether evidence supports
establishment of prima faciecase of ADA or TDA discriminatin or that Defendant provides a
legitimate, non-discriminatoryeason for terminating Plaintiff.Instead, Defendant argues
Plaintiff cannot put forth evidence that Defendsudiecision was pretextual. (Doc. No. 24 at 13).
Thus, the burden shifts to the Plaintiff to pr@#efendant’s legitimate, non-discriminatory reason
for adverse action is pretextuddryson 498 F.3d at 570 (6th Cir. 2007).
A plaintiff may show pretexin one of three ways?(1) that the proffered reasons had no
basis in fact, (2) that the gfered reasons did not actually matte the employer’s action, or (3)
that they were insufficient to motivate the employer’s acti@aflia v. MWI Veterinary Supply,
Inc., 2018 WL 327448 at *6 (6th Cir. 2018) (quotiRgrrari v. Ford Motor Company826 F.3d
885, 895 (6th Cir. 2016)%ee also Quillen v. Touchstone Medical Imaging L1&F. Supp. 3d
774, 781-82 (M.D. Tenn. Apr. 18, 2014he Sixth Circuit explained,
The first type of showing is ey recognizable andonsists of evidence that the proffered
bases for the plaintiff'discharge never happenee,,that they are factually false. The
third showing is also easilyecognizable and, ordinarily, esists of evidence that other
employees, particularly employees not in pinetected class, were not fired even though
they engaged in substantially idemalic conduct to that which the employer
contendsnotivatedits discharge of the plaintiff... The second showing. . . the plaintiff

admits the factual basis underlying #raployer'sproffered explanation and further admits
that such conduct couldotivatedismissal. . . In such cases thlaintiff attempts to indict

2 Defendant alleges they terminated Plaintgtause Plaintiff violated many of the Company’s
Core Values. (Doc. 24 at 16). “Thourt has repeatedly held thablations of company policies,
poor managerial skills, or leaship failures are legitimate, non-discriminatory reasons for
disciplining or discharging an employe&ée Idemudia v. J.P. Morgan Chad&4 Fed.Appx.
495, 502 (6th Cir. 2011).



the credibility of hisemployer'sxplanation by showing circuistances which tend to prove

that an illegamotivationwas more likely than thatffered by the defendant. In other

words, the plaintiff argues that the sheeeight of the circumsintial evidence of

discrimination makes it “more likely than not” that #@ployer'sxplanation is @retext

or a coverup.

Hedrick v. Western Reserve Care Systehh F.3d 444, 461 (6th Cir. 2004).
Here, Plaintiff argues he can show pretext fothaite situations. Therefore, the Court will analyze
each of Plaintiff's arguments in turn.

1. Defendant’s Proffered Reason Had No Basis in Fact.

Plaintiff argues Defendant’'s reasons formmating him are pretextual because the
investigation conducted by Flatt had no basis in. f@@bc. No. 29 at 18). Specifically, Plaintiff
argues Defendant’s investigation and resulting report was filled with inconsistencies and
falsehoods.Ifl. at 18). Plaintiff alleges Btt mischaracterized Pack’s official complaint and the
emails from other managers by including language tiee managers never used in their email.
(Id. at 19). Plaintiff asserts Defdant relied on false information from Pack and the other
managers, because he never demeaned, berated or forced them to stay at work just to show that he
could make them stay. (Doc. No. 30-2, William Affidavit).

In response, Defendant relies on the “honest balig€'to dispute Plaintiff's assertion that
he never violated the Company’s Core Valu@3oc. No. 24 at 14-15). The Sixth Circuit applies
the honest belief rule to employment discrimination claims and states, “as long as
theemployerhonestly believed the reason it gave for its employraetntn an employee is not
able to establispretexteven if theemployets reason is ultimatelfound to be mistakenFerrari
v. Ford Motor Company826, F.3d 885, 895-96 (6th Cir. 2016ge alsoTingle v. Arbors at

Hilliard , 692 F.3d 523, 530 (6th Cir. 2012) (explainthgt “[w]hen an employer reasonably and

honestly relies on particularized facts in makinganployment decision, i$ entitled to summary



judgment on pretext even if its mdusion is later shown to bmistaken, foolish, trivial, or
baseless.”Defendant based Plaintiff's termination onmgaaints from other managers and Flatt’s
investigation and report. The reppresumed Plaintiff violatethe Company’s Core Values, and
Plaintiff cannot show that Defelant unreasonably relied on theed. (Doc. No. 24 at 15-16).

The Court finds that Defendant’s profferegson had a basis in fact. Furthermore,
Plaintiff admitted to some of the conduct uponakithe termination recommendation was based.
(Doc. No. 31 at 23-25). Defendant has impletedran Open Door and Problem Resolution Policy
that allows employees to bypassitimmediate supervisors whensiag concerns, and states that
open communication is essentiabtgsuccessful work environmenid.(at 30). Defendant had an
honest belief in terminating Plaintiff, andasonably relied on employees’ signed emails and
Flatt's recommendation and report regarding how Plaintiff treated the managers, which violated
the Open Door and Problem Resolution Pofi@ee Marshall v. The Rawlings Co. |ri854 F.3d
368, 380 (6th Cir. 2017)lones v. Potter488 F.3d 397 (6th Cir. 2007). & if Plaintiff asserts
that the information in the emails provided twe other managers wascorrect and the Court
ignores Plaintiff's own admissions, under the “hortesdief” rule Plaintif does not establish a
basis for pretext.

2. Defendant’s Proffered Reason Did NbMotivate Defendant’s Actions.

Plaintiff argues circumstantial evidence shows his disability motivated Defendant’'s
decision to terminate him. Témghout his four years of employntdflaintiff had no issues and
received positive performance reviews, but when he began undergoing treatment for his cancer he

was terminated in less than a month. (Doc Noat222). Plaintiff asserts Lee and Flatt set their

3 SeeDoc. No. 31 11 33, 37, 40-42, 50-56, 58-59, 60.



plan in motion to terminate Plaintiff on November 30, 2015, after Plaintiff returned from medical
leave. (d. at 18). Lee and Flatt created a “MemorandifrRecord” for his ite despite receiving

no complaints or having knowledge of mistreatineand used it as the basis for Plaintiff's
termination. [d.). Plaintiff argues Defendant is meralging the policy violations as a cover-up
for disability discrimination.

Defendant asserts Plaintiff'ssdibility did not play a role in his termination. (Doc. No. 25
at 20). While Plaintiff asserts eas suddenly in trouble when héumed from his medical leave,
Plaintiff's misconduct did not conte light until Pack, athe interim managehad the opportunity
to interact regularly with Leeld.). It was not until mid-Novembethat Pack felt comfortable
telling Lee the extent Plaintiff hashanipulated and mistreated hdd.). Pack’s complaint on
December 1, 2015, resulted in thevestigation into Plaintiff's misconduct, not Plaintiff's
disability.

The Court finds Plaintiff does not proffer aciygcumstances which would tend to prove an
illegal motivation was more likely the reason for Plaintiff's termination than the reason offered by
Defendant.SeeSmith v. Leggett Wire Go220 F.3d 752, 759-60 (6th rCi2000). Plaintiff’s
argument that the decision to terminate him hacdirdboeen made a week after Plaintiff's return
is not pretext for an illegal motiv€hen v. Dow Chemical Cdb80 F.3d 394, 401-02 (6th Cir.
2009) (finding thateven if plaintiff can show the deaisi to terminate her was made in June,
it doesnotfollow that defendant’season her unsatisfactory performance, was pretextual
Defendant offered evidence thaakikiff violated the Company’s Core Values based on the emails
received from other managers and that evidenoedeas the motivation to terminate Plaintiff's
employment. Other than challenges to the timmighe events, Plaintiff offers the Court no

evidence that discriminatory motives can be aited to Flatt or Lee (or the ultimate decision



makers). Because Plaintiff has not produced evidence for which a reasonable jury could doubt he
was fired for violating company policies, thet finds Plaintiff has not shown pretext.
3. Defendant’s Proffered Reasons Was Insuffieint to Motivate Plaintiff's Termination.

Finally, Plaintiff argues violating Company f&Values was insufficient to motivate his
discharge because similarly situated employlesst their jobs. Plaiiff argues that he was
terminated in part for perpetuating a rumor aldces, but the employee who initiated the rumor
was not terminated and Pack, who spread therpwas not punished, but promoted. (Doc. No.
29 at 21). Plaintiff further asserts that he wamieated for receiving assistance on a safety test,
but Hunt, the supervisor who providedrhihe answers, was not reprimandéd.)

Defendant responds that Plaintiff was nanikrly situated with other employees or
supervisors who were not terminated for their batrgviDoc. No. 25 at 17). Defendant states that
Pack and Hunt were managers and tleeee$ubordinates of the Plaintiffd(at 17). Furthermore,
neither was accused of violating the Compar@ore Values by mistreating employeéd.)(On
the other hand, Plaintiff was “second in commaadd had vastly differerduties than Hunt and
Pack. (d.).

The Court finds Pack and Hunt were not simylaituated to Plaintiff given the totality of
the basis for the termination andeihbeing Plainff’'s subordinatesSeeWilliams v. AT&T
Mobility Serv. LLC 847 F.3d 384, 397-98 (6th Cir. 201 holding “similarly situated” means
having the same supervisor, governed by the saamelards of conduct, and committed the same
violations as plaintiff, withouany differentiating or mitigatig circumstance that would merit
different treatment). Therefore summary judgin®r Plaintiffs ADA and TDA discrimination

claim is appropriate and Defendant’s motioGRANTED.
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B. PLAINTIFF'S CLAIM FOR FAIL URE TO ACCOMMODATE UNDER THE
ADA

To establish @rima faciefailure-to-accommodate claim, aapitiff must show: “(1) he is
disabled under the ADA; (2) he is otherwise qualified for the positith or wihout a reasonable
accommodation; (3) his employer knew or had reason to know of his disability; (4) he requested a
reasonable accommodation; and (5) the employer failed to provide the reasonable
accommodation.Cotuna v. Wal-Mart Stores, InQ017 WL 5171247, at *2 (6th Cir. 2017). The
employee bears the burden of requesting a reasonable accommodddiiony. Kroger Co. of
Michigan 628 Fed. Appx. 347, 350 (6th Cir. 2015). As such, if the employee does not propose an
accommodation, his claim generally must fad. at 351.

Defendant argues Plaifitfailed to request an acconmudation, and therefore Defendant
was under no obligation to accommodate Plain{ifoc. No. 24 at 24-25)Plaintiff argues he
discussed with Lee, prior tokiag leave to undergo canceedatment, about receiving some
assistance and a ground level office upon hisme{doc. No. 29 at 28). Rintiff further argues
he was suspended within a week of returning fleave, which precludetthe opportunity to test
his physical limitationsrad pursue accommodationid)(

The Court finds no genuine dispute of matefaat as to whether Plaintiff requested a
reasonable accommodation. Plaintiff discussed Wwéh, prior to his leave, about “probably”
receiving assistance andyjeound level office upon kireturn, but ore Plaintiff returned to work
he never had the opportunity to test his phydinatations to pursuéhe accommodation because
Defendant terminated him three weeks later. (Doc. No. 31 11 95/@a)e there is no bright line

to establish when an employee’sjuests is clear to constituaerequest for an accommodation, at

4 See alsdoc. 30-1 Williams Depo. p. 203, 206-207.
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minimum a plaintiff must make it clear that thejuest is being made to conform with existing
medical restrictionsSee Diester v. Auto Club Ins. AssG#7 Fed. Appx. 652, 657-58 (6th Cir.
2016) (holding plaintiff's blanketequests for defendant to rew his medical records for a
meeting to discuss employment conditions, or to be placed in a new position all are insufficient to
amount to an accommodation request under the AD%®);a¢so Hubbs v. Textron, In249 Fed.
Appx. 442, 449 (6th Cir.200@jinding that “an employecannot be said tknow or have reason
to know of an employee's disahjlwhere that emploge returns to work ithout restriction or
request for accommodation. The natural assumptisnch a case is that the employee is fully fit
for work™), Stanciel v. Donahqg&70 Fed. Appx. 578, 583 (6th Cir. 2014) (citEgica v. Principj
544 F.3d 328, 338 (1st Cir. 2008) (holding amployee must prove the request for an
accommodation is direct and specific so employer is put on notice of the need for the
accommodation)). Furthermore, even if Plairditf request a clear accommodation at the meeting
with Lee, Defendant never affirmatively deniekintiff's request foaccommodation. (Doc. No.
31 1 96). Accordingly, Defendantmaotion for summary judgmewin Plaintiff's ADA failure to
accommodate claim GRANTED.

C. PLAINTIFF'S FMLA CLAIMS

The FMLA allows covered employees to take to twelve weeks of leave per year for
various purposes specified in the statute, including for the employee's own “serious health
condition that makes the employee unable to perfilve functions of the position. . .” 29 U.S.C.
8§ 2612(a)(1)(D). At the expiration dhe employee's leave period, meist be reinstated to his
position or to a position equivalent in pay, bengéited other terms and conditions of employment.

29 U.S.C. § 2614(a)(1).
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The Sixth Circuit recognizetsvo theories of liability undethe FMLA: (1) interference
claims, in which employers interiwith or deny an employee’sarxise of his FMA rights; and
(2) retaliation or discrimination claims, in weh employers take adverse employment actions
against employees for exercising their FMLA right to take le@at¢es v. U.S. Postal Servj&92
Fed. Appx. 485, 488 (6th Cir. 201Baster v. Asurion Ins. Services, @6 F.Supp.3d 789, 795
(M.D. Tenn. Mar. 6, 2015). Both claims are analymsihg the burden-shifting analysis discussed
above McDonnell Douglas Corp. v. Gregdll U.S. 792 (1973).

1. Retaliation

To state a claim for FMLA retaliation, an employee must shayhé was carrying out an
activity protected by thEMLA, 2) his employer knew he was exercising his rights under
theFMLA, 3) the employer took adverse action agatmsemployee, and 4) a causal link between
the protected activity and adverse actidtexander v. Kellogg USA, IndG74 Fed. Appx. 496,
501 (6th Cir. 2017)Moates v. Hamilton Cty976 F.Supp.2d 984, 994-95 (E.D. Tenn. Sept. 4,
2013). The FMLA prohibits an employer from disginating against an employee who has taken
FMLA leave, and cannot use the taking of FMIeave as a negative factor in employment actions.
Marshall v. The Rawlings Co. LL.854 F.3d 368, 376-77 (6th Cir. 2017).

Defendant argues Plaifitcannot establish grima facie case for FMLA retaliation,
because Plaintiff has no evidence of any advargion taken against him for taking leave under
the FMLA. (Doc. No. 25 at 22). Defendant assdlaintiff took leave in September 2015 and
returned in November 2015 to the same shiths same position at the same rate of plaly.at
23). Furthermore, Plaintiff does not believe vas treated differently for taking FLMLA, and

therefore his claims fail as a matter of latg. )

13



However, the Court finds Plaintiff diduffer adverse employment action because
Defendant terminated him soon aftex returned from FMLA leaveéSeeWhite v. Burlington
Northern & Sana Fe R. C0364 F.3d 789, 796-97 (6th Cir. 20Qdgfining adverse employment
action as termination of employment or any “mial&r adverse change in terms and conditions of
plaintiff's employment). Furthermore, Plaiffitestablishes the low burden of proof at firena
facie stage for showing a causal connection between the protected activity and adverse
employment action, because of the proximitynmetibetween Plaintiff returning from FMLA leave
and his terminationSee Bryson v. Regis Caorg98 F.3d 561, 571 (6th Ci2007) (holding that
proximity in time between the protected activibdahe adverse employment action may constitute
evidence of causal connection). Because Plaintiff satisfiepritan facie showing of FMLA
retaliatio® and Defendant has provided a legitimatendiscriminatory reason for Plaintiff's
termination, the burden then shifts back to tfserfaff to show Defendarg reason for termination
is pretextual.

Plaintiff asserts the samegpextual arguments from MDA and TDA claims discussed
above Plaintiff also asserts Defenulzs legitimate, nondiscriminatg reason for his termination
is pretextual because prior to him exercising FMLA he had no disciplinary issues and received
positive performance reviews. (Doc. No. 30 at 24). Plaintiff points to his suspension within a week
after returning from FMLA leave ards termination two weeks latetd( at 24). Plaintiff argues
Lee observed Plaintiff missing a lot of workftwe Plaintiff took FMLA leave and Defendant

drastically heightened its scmy of Plaintiff after he took FMLAeave to justify termination.

(1d.).

S Plaintiff satisfies the otheprima facie elements because Plaintiff took FMLA leave from
September 2015 to November 2015 and Deferkizaw Plaintiff was exercising FMLA leave.

14



Plaintiff's claims fundamentally rest on thentng of Defendant’s decision to terminate his
employment. The Sixth Circuit keheld, “[a]lthough tempat proximity alone is insufficient to
satisfy [the] burden at this stage of the inquisyspicious timing is a ging indicator of pretext
when accompanied by some other, independent evidel®!'V. Prefix, Inc. 321 Fed. Appx.
423, 431 (8 Cir. 2009) (quotingd>eBoer v. Musashi Auto Parts, Int24 Fed. Appx. 387, 393-
94 (6th Cir.2005)). Here, temporal proximity is emough to establish retafion; Plaintiff's other
arguments, referenced in Section A, are no more persifaBineeCourt does not have a sufficient
basis to conclude that Defendartesmination decision (set forth detail above) was pretextual
for retaliating against Plaintiff for exercising H81LA rights, especially after Plaintiff utilized
FMLA rights for cancer treatmemith Defendant’s approvallThe Court therefore dismisses
Plaintiffs FMLA retaliation claims an6RANTS Defendants motion for summary judgment.

2. Interference

While Plaintiff's Complaint asserts claims uné@MLA interference ([@c. No. 1), Plaintiff
implicitly abandons this claim by failing to defendewen address this claim in his response brief.
See Carrigan v. Arthur J. Gallagh®isk Management Services, In870 F. Supp. 2d 542, 550
(M.D. Tenn. 2012) (holding that plaintiff abandonsgftain claims asserted in his complaint by
failing to defend them in his response to deferidanottion for summary judgment). Accordingly,
the CourtGRANTS summary judgment to Defendant on Pldiist FMLA interference claim.

D. PLAINTIFF'S ADEA AND THRA CLAIMS

The ADEA and the age-discrimation provisions of the THRAakes it unlawful for, dn

employer tadiscriminateagainst an employee with respect to that employee's compensation on

¢The Court relies on the same analysis in Sectiodoufalso conducts a separate analysis for the
additional pretextual factslaged for FMLA retaliation.
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account ofage” Marshall v. SSC Nashville Operating Co., LL&36 Fed. Appx. 348, 353 (6th
Cir. 2017);see als®9 U.S.C. § 623(a)(1yenn Code Ann. § 4-21-401(a)(1Both the ADEA
and the THRA apply the same burden shifting analysis discussed &bcoDennell Douglas
Corp. v. Green411 U.S. 792 (1973%)ee alsdMarshall, 686 Fed. Appx. at 358Yilson v. Rubin
104 S.W.3d 39, 50-51 (Tenn. Ct. App. 2002). To establisprima facie case for age
discrimination, a plaintifinust show by a preponderance of the eviderntehé is a member of
the protected class, that is, iseat least forty years aige (2) he was subjeed to an adverse
employment action; (3) he was qualified foe thosition; and (4) he was replaced by a younger
worker.” Marshall, 686, Fed. Appx. at 353 (citinbuttle v. Metro Gov’t of Nashvillet74 F. 3d
307, 316 (6th Cir. 2007))The parties do not dispute the express elementpofra faciecase

for ADEA and THRA discrimination set forth above, and Defendant provides a legitimate, non-
discriminatory reason for terminating Plaintiffefendant, again arguesakitiff cannot put forth
evidence that Defendant’s decision fameating Plaintiff was pretextual.

As discussed in Section A, Plaintiff reiterates pretextual analysis and states it is equally
applicable for ADEA and THRA discrimination. (Dodo. 30 at 23). Platiff further argues that
not only did Defendant replaced him with aupger employee, Pack (age 36), but when Lee
guestioned him about his cancer and treatmeets also asked about Riaff's age during those
conversations.Id.). Plaintiff argues there is clear evidenof pretext, and Dendant’s proffered
reason is “unworthy of credenceld() (citingJones v. Nissan North America, /438 Fed. Appx.

388, 403 (6th Cir. 2011)).

" “Because of the commonality of purpose betweenTtmesseelumanRightsAct and the
federal statutes, we may look to federal far guidance in éiorcing our own antdiscrimination
laws.” Dennis v. White Way Cleaners, L.P19 S.W.3d 688, 693 (Tenn. Ct. App. 2003).
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Defendant asserts Lee’s straynagk regarding Plaintiff's agis unrelated to Defendant’s
decision to terminate Plaintiff and that convermatccurred at least sixanths before Plaintiff's
termination. (Doc. No. 25 at 19). Defendant asgues Lee hired Plainti¥then Plaintiff was 55
years old, and it is unlikely Lee would discriminatgainst Plaintiff based on age only four years
later. (d.). Furthermore, Lee, was who 55 at the tim@laintiff's termination, is not substantially
younger than Plaintiff and less likely to harbayage-based discriminat towards Plaintiff.I¢l.
at 19-20). Defendant argues Pt#irhas no other evidence to shage factored into Defendant’s
decision to terminate his employmernd. @t 20).

The Court concludes that Rigiff's ADEA and THRA claimdail because Plaintiff has not
shown Defendant’s reason for termination was preteftddde undisputed facts show Lee
mentioned Plaintiff's age duringne conversation about Plaintif’cancer, which is not enough to
support a finding of age discrimitian in the decision to terminaRaintiff's employment months
later. (Doc. No. 36 at T 29Jackson v. Trinity Health-Michigar656 Fed. Appx. 208, 215 (6th
Cir. 2016) (citingSanders v. Gray Television Group, €78 Fed. Appx. 256, 266 (6th Cir. 2012)
(holding “[t]o the extent that thesmmmentsvere isolated and ambiguotisis court has held that

these types of remarks are toostahct ... to support a finding afediscriminatiori)).

Furthermore, the undisputed facts show that while Lee made one comment about Plaintiff's age to

Plaintiff, Flatt—not Lee—conducted the investigpn and eventually recommended termination.
(Doc. No. 36 at 1 8see also Bush v. Dictaphone Coij61 F.3d 363, 369 (6th Cir. 1998) (finding
that adverse employment decisions regardiagthintiff were made by the corporate ombudsman

and Prevention of Critical Incidents Team, whetaintiff did not allege made discriminatory

8 The Court relies on the same anays Section A, but also condisca separate analysis for the
additional pretextual factslagjed for age discrimination.
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comments). Accordingly, the CouBRANTS Defendant’'s motion fosummary judgment on

Plaintiff's ADEA and THRA age discrimination claims.

E. PLAINTIFF'S GINA CLAIMS

An employer or labor orgamation is prohibited from dcrimination on the basis of
“genetic information.” 42 U.S.C. 88 2000ff—2. GINA defines *“genetic information”
as information about a “genetic test” or “the nifiastation of a diseaser disorder in family
members.” 42 U.S.C. § 2000ff(4)(A). “genetic test” is further defined as “an analysis of human
DNA, RNA, chromosomes, proteins, or metbies that detects genotypes, mutations, or
chromosomal changes.” 42 U.S.C. § 2000ff(7)(A). Pursuant to GINJAshall be an unlawful
employment practice for an employment ageno request, require, or purchase genetic
information with respect to an individual or a family member of the individuaBss an exception
applies, such as an individual voluntarily pramgl the information or an employment agency
inadvertently requests famitpedical history of the indidiual. 42 U.S.C. § 2000ff—2(lgee also
Punt v. Kelly Services863 F.3d 1040 (¥0Cir. 2017) (holding evidence showed plaintiff told

various individuals of her faiy history of breast cancer).

Defendant argues Plaintiff has no evidencsupport his GINA claim because Defendant
never required Plaintiff to provide any of hisrfidy genetic informationand Plaintiff voluntarily
disclosed that cancer ran in his family. (Dd&¢o. 25 at 20-21). While Plaintiff argues Lee
repeatedly questioned Plaintifb@ut his cancer, doctor’'s opinigntest results, and treatment
options, Plaintiff’'s deposition st he voluntarily told three people, including Lee, that cancer
ran in his family. (Doc. No. 30 at 26; Doblo. 24-1, William Depo. at 223). Furthermore,
Defendant never required or requesPlaintiff or his family to submit to a genetic test. (Doc. No.

24-1, William Depo. at 223-24).

18



Accordingly, the CourtGRANTS Defendant’'s motion for summary judgment on
Plaintiff's GINA discrimination claim, becausednttiff voluntarily shared genetic information

about his family, which is an exggon under 42 U.S.C. § 2000ff—2(b).

F. PLAINTIFF'S ERISA CLAIMS

Under ERISA, it is “unlawful for any person thscharge . . . or dcriminate against a
participant or beneficiary for exercising any tigh which he is entitled under the provisions of
an employee benefit plan . . . or for the purposateffering with the attainment of any right to
which such participant may becometitled under the plan. . .29 U.S.C. § 1140Thus, the Sixth
Circuit recognizes two typeof claims under Section 1140: “@)retaliation’ claim where adverse
action is taken because a participant availed [feth¢g an ERISA right; and (2) an ‘interference’
claim where adverse action is taken as interfa¥emith the attainmerdf a right under ERISA.”
Hamilton v. Starcom Mediavest Group, 822 F.3d 623, 627-28 (6&@ir. 2008) (quotindunn
v. Elco Enterprises, Inc2006 WL 1195867 at *3 (E.D. Mich. May 4, 2006)). To avoid summary
judgment on a Section 1140 claim, a plaintiff niestonstrate that the defitant had the specific
intent to violate ERISA through eithdirect or circumstantial evidenc®mith v. AmeriteghL29
F.3d 857, 865 (6th Cir. 1997). If the Court fimis direct evidence of ERISA discrimination, a
plaintiff must state grima facie casdor ERISA retaliation or iterference using the burden-
shifting analysis discussed abo®ze Schweitzer v. Teamster Local, 4UB F.3d 533, 537 (6th
Cir. 2005);McDonnell Douglas Corp. v. Gregall U.S. 792 (1973).

1. Direct Evidence of ERISA Retaliation and Interference

“Direct evidence” is defineds “evidence that proves tlxistence of a fact without
requiring any inferencesSanders v. Lincoln Cnty231 F. Supp. 3d 290, 295 (M.D. Tenn. Feb.

8, 2017) (quotingrowan v. Lockheed Martin Energy Sys.,,1B860 F.3d 544, 548 (6th Cir. 2004)).
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“[O]nly the most blatant remarksyhose intent could beothing other than tdiscriminat[e]. . .
satisfy this criteria.Rowan360 F.3d at 536. “For example, an actual statement by an employer
proclaiming his or her ... animus constitutes direct evidence . . . of discrimin&lanéey v.
Cengage Learning, Inc2011 WL 1532032, at *4 (S.D. Ohidpr. 22, 2011) (citingsmith v.
Chrysler Corp.155 F.3d 799, 805 (6th Cir.1998)). Atsolated, ambiguous, or abstract
comment,” however, “will not suffice Id. (citing Coburn v. Rockwell Automation, In238 Fed.
Appx. 112, 117-18 (6th Cir. 2007)).

Here, Plaintiff alleges the existence of direcidence that his medical coverage and costs
motivated Defendant’s decision to terminate himviolation of ERISA. (Doc. No. 30 at 25).
Plaintiff argues Flatt and Lee both concocted a ptapbtain Plaintiff’'sresignation, but gave up
on that course of action after realizing Pldirntmight be holding onfor medical coverage”
because his cancer treatments were expensiee. (lo. 35 at  25). Platiff further argues Mr.
Mike Pattisof testified Defendant’'s medical plan p&idl 75% of Plaintiff's premiums. (Doc. No.
30 at 25). Plaintiff asserts this is diteevidence of ERISA discrimination.

Defendant argues Plaintiff does not show diesatience that the cost of his medical care
played a role in Defendant’s decision to termenBtaintiff. Instead, Defedant argues that Flatt
proposed offering Plaintiff the opportunity tosign rather than moving forward in the policy
violation investigation, once PHiff claimed he had not spoken with anyone about the child
molestation rumor. (Doc. No. 35 at 6-7).afl obtained evidenceonfirming Plaintiff did
communicate with another employaggout the rumor, and believBtaintiff resigning would avoid

the indignity of Plaintiff's termination.Iqd.). Flatt mentioned Plainfifmight refuse to resign

9 Mr. Patterson is the Vice President of HunfResources for the Defendant and was on the
corporate review call that eventualgd to Plaintiff’'s termination.
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because Plaintiff needed to maintain medical coverag¢. Defendant argues Flatt's comment
does not convey retaliatory intent to violate ER|&ust merely speculates that Plaintiff may not
resign for fear of losing medical coverage. @t 7).

The Court finds Plaintiff does not provid#irect evidence of ERISA discrimination
because Lee’s comment is not “blatant” evideiher instead is ambiguous and does not reference
ERISA. See, e.g., Scott v. Pottég82 Fed. Appx. 521, 526 (6th Cir. 2006) (finding the statement
“[wlhy don't you retire and make everybody happgid not constitute direct evidence of
age discrimination”). Because Plaintiff provides no direct evidence of ERISA discrimination, the

Court applies the burden-shifting analysis taiRiff's retaliation ad interference claims.

2. Interference

To defeat summary judgment on an ERISA interfiee claim, a plaintiff must show, “(1)
prohibited employer condu2) taken for the purpose of interfiegi (3) with the attainment of any
right to which the employee may become entitlétlimphreys v. Bellaire Corp966 F.2d 1037,
1043 (6th Cir. 1992). The Sixth Ciiitinas noted to demonstrate alaition of ERISA, a plaintiff
“must show that an employer had aesific intent to violate ERISA.” Rush v. United
Technologies, Otis Elevator Di@30 F.2d 453, 457 (6th Cir.1991). The plaintiff need not show
the employer's sole purpose for the dischargeimtagference with the plaintiff's benefits, but
rather that it was “a motivating factor” in the decisiblumphreys966 F.2d at 1043.

Defendant asserts Plaintiff cannot point tedfic evidence to show Defendant’s desire to
reduce medical costs motivated the decision toiterta Plaintiff. (Doc. No. 25 at 24). Defendant
argues Plaintiff testified he dsenot how much his medical treants cost Defendant or how
terminating Plaintiff would decreasosts associated with Defentla employee healthcare plan.

(Id. at 23-24).
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Plaintiff argues at the time of his termiratihe had just completed a round of radiation
for his cancer. (Doc. No. 30 at 25-26). Furtherey Lee knew of Plaintiff’'s need for health
insurance because he asked Plaintifeminis procedures were scheduldd.)( Once Plaintiff
returned from treatment Defendant suspenbed and then terminated him, as opposed to
allowing him to continue to receiwseatment under the medical plafid( at 26)

The Court finds Plaintiff has not establishegrama faciecase for ERISA interference
because Plaintiff has introduced no evidence to show Defendant’'s desire to avoid paying for
Plaintiff's medical treatment was a deténing factor in Plantiff’'s discharge SeeWashington v.
Comcast Corp.268 Fed. Appx. 423, 429 (6th Cir. 2008).tAe time of Plaintiff's termination,
neither Lee nor Flatt knew anyfammation regarding Defendantsedical plan payments towards
Plaintiff's premiums. Furthermoré&laintiff provides no evidencedhthere were discussions or
communications regarding Plaintgfmedical benefits, other th&iatt suggesting Plaintiff should
resign to avoid the embarrassment of terminatipoc. No. 36 at § 25). Finally, Flatt's report,
recommendation, and the grouplldhat led to Plaintiff's termination make no reference to
Plaintiff's coverage or benefitshowing Defendant did not haveetintent to terminate Plaintiff
based on his ERISA benefits.¢® No. 31 at | 74-76). Acabngly, Defendant’s motion for

summary judgment for ERISA interferencé(3RANTED.

3. Retaliation

To establish @rima faciecase of ERISA retaliation an erogke must show that “(1) [Jhe
was engaged in activity that ERA$rotects; (2) [Jhe suffered atdverse employment action; and
(3) a causal link exists between [his] maed activity and the employer's adverse
action.”Hamilton v. Starcom Mediavest Group, In&22 F.3d 623, 627-28 (6th Cir. 2008)

(quotingDunn v. Elco Enterprises, In2006 WL 1195867 at *3 (E.D. Mich. May 4, 2006)). Here,
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the parties do not dispute Plaintiff engage@ERISA protected activity and suffered an adverse
employment action. Instead, Defentlargues there is no causaklibetween Plaintiff exercising
ERISA rights and his termination. (Doc. No. 35 atS&)nilarly to ERISA iterference, in proving
causation a plaintiff must show the employer hiagl specific intent to violate ERISA when
employer took adverse action against plainfifentham v. Hidden Mountain Resottsc., 2010
WL 199959 at *9 (E.D. Tenn. Jan. 13, 2010) (citBmith v. Ameritechl29 F.3d 857, 865 (6th
Cir. 1997)).

Plaintiff and Defendant assert the same argnuis for ERISA retaliation as they do for
interference. Accordingly, the Cduapplies the same analysis dmtls Plaintiff has not stated
sufficient facts to show Defendant had the Spedntent to violate ERISA. Accordingly,

Defendant’s motion for summary juchgnt for ERISA retaliation iISRANTED.

G. PLAINTIFF’'S BACK PAY AND FRONT PAY

Defendant requests that Plaif$i claims for back pay and front pay be dismissed in light
of Plaintiff's representations to the Social Security Administration that he is too disabled to work.
(Doc. No. 25 at 25-26). Because the Court hasidged all Plaintiff’s clans, Defendant’s request
is MOOT.

V. CONCLUSION

Because there is no genuine issue of mattxalas to Plaintiff's claims under the ADA,

TDA, GINA, ADEA, THRA, FMLA, or ERISA, summary judgment in Defendant’s favor is

appropriate. Therefore, the CO@RANTS Defendant’s Motion for Summary Judgment.

It is SOORDERED. %ZW

WILLIAM L. CAMPBELL, JRZ
UNITED STATES DISTRICT JUDGE
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