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INTHE UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
COLUMBIA DIVISION

ELLA MEDLEY, individually and on )
behalf of all otherssimilarly situated, )
)
Plaintiff, )

) Case No. 1:17-cv-00003

V. ) JudgeAleta A. Trauger
)
SOUTHERN HEALTH PARTNERS, )
INC., )
)
Defendant. )

MEMORANDUM

This is an action brought under the Fair Labor Standards Act (“FL2A")J.S.C. § 201
et seq.for the recovery of unpaid or improperglculatedovertime wagediquidateddamages,
interest, attorneys’ fees and costs. The plaintiff, Ella Medley, bringsrglividually and on
behalf of all other similarly situategimnployees of the defendant, Southern Health Partners, Inc.
(“SHP”). Now lefore the couris Medleys Motion for Conditional Certification and Court
Authorized Notice (Doc. No. 1Ghereafter, “Motion to Certify”), in whichlihe plaintiff seeks
leave to pursue this case as a collective action, under 29 U.S.C. § 216(b), and a court order
directing SHP to provide her with a list of the names, last known addresses, and last known
telephone numbersf all similarly situatedcurrent and formeemployees who worked for SHP
during the preceding three yeaf$ie plaintiff also requests approval of her proposed Notice of
this colledive action to be mailed to that list employees so that they can choose whether to opt
in as plaintiffs in this litigation

In response, besides opposing the Motion to Certify on its merits, defendant SHP has
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filed a Motion to Strikecertain statements in the plaintiff's Declaration and an exhibit attached to
her Motion to Certify. (Doc. No. 20.)

Both motions have now been fully briefed and are ripe for review. For the reasons set
forth herein,the court will deny the Motion to Strike as unaurthed by the Federal Rules of
Civil Procedure. The court nonetheless finds it appropriate to exclude from catisiughe
same evidence the defendant seeks to strike. The court will also deny the Motiatifyo @e
the basis that the plaintiff has tnprovided sufficient evidence of the existence of similarly
situated employees
I MOTION TO STRIKE

The defendant moves to strike two paragrdptis Medley’s Declaration(Doc. No. 17
1) and the entirety oExhibit B (Doc. No. 172), submitted by Medleyn support of her Motion
to Certify. SHP argues thdlhe exhibit and portions of the Declaration constitute headsagle
hearsay “and/or inadmissible speculation without evidence of any personal knowlddge
No. 21, at 4)and, as suchmaynot be considered by the court in rulingtbe Motionto Certify.
Medley opposes the motion, arguing thatirsay rules do not apply to motions for conditional
certification and that the statements in her declaration are bagsgtsonal knowledge.

Neither pary actually addresses the standard of review applicable to a motiorkéoastri
suggests the basis for the court’s authority to strike ismmdbntext. Rule 12(fpf the Federal
Rules of Civil Procedure provides only that a “court may strike frggteadingan insufficient
defense or any redundant, immaterial, impertinent, or scandalous matterR.Few. P. 12(f)
(emphasis addedJhe Sixth Circuit has recognized tlffi{he Federal Rules of Civil Procedure
do not require the district court to remove documents other than pleadings from tleimezor

case.”Fox v. Mich. State Police Dep't73 F. App'x 372, 375 (6th Cir. 2006). The court will



thereforedeny the Motion to StrikeAccord id.(“The district court correctly decided not to strike
the exhibits attached to defendants’ dispositive motion. Under Fed. R. Civ P. 12(fjt enagu
strike only material that is contained in the pleadings. . . . Exhibits attachadlispositive
motion are not ‘pleadings’ within the meaning of Fed. R. Civ. P. 7(d)ama therefore not
subject to a motion to strike under Rule 12)f).

SHP, however, in its Response to the plaintiffs Motion to Certify, asallengeshe
admissibility ofthe same evidender purposes of ruling on the Motiaa Certify. The court wi
addresghose arguments within the context of ruling on the Motion to Certify.

. MOTION TO CERTIFY

A. Factual and Procedural Background

Ella Medleyis an adult resident dfawrenceburg, Tennessee dmas beeremployed by
SHPfrom Septenber 2013hrough the present. (March 22, 2017 Decl. oMedley, Doc. No.
171 (“Medley Decl.”) 1 4; Compl. § 4.) SHP is a corporate entity doing business in Wayne
County, Tennesseandis a “covered” employeunder the FLSA, 29 U.S.C. § 203(dcompl.

19 7,8.) All of SHP’s wage and hour and related empley@@pensation policies “are and were
centrally and collectively dictated, controlled, and ratified.” (Compl.  10.)

SHP provides nursing services to inmates in over 200 city and county detention centers
locatedacross fourteen states, including thinyo facilities within Tennessee. (May 16, 2017
Decl. of K. Utz, Doc. No. 22 (“Utz Decl.J 3 Medley Decl. I 2.Medley is a licensed practical
nurse (“LPN”") (Medley Decl. 1 9 Sheis employedoy SHPto work at the Wayne County Jail
in Waynesboro, Tennessee. (Medley Decl. § 3.) The Wayne Counig da only facility in
which she has worketbr SHP. (Utz Decl.§ 10.) Throughout the course of her employment,

Medley hasperformedwork in excess of forty hours pgeek on a regular and repeated basis.



(Compl. § 15.She estimates that she works, on averfffg to sixty hours per week. (Medley
Decl. 17.)

SHP pays herovertime underits Fluctuating Overtime PolicCompl. § 16.)Medley
understands this to medhat, instead of getting one and dmef times her regular pay for
overtime, she only gets “half time” for the number of hours she works overtime.eviedctl.
131 As a result, she claims, her compensation is significantly less than it weifléhe were
paid overtime at one and one-half times her regular pay rate. (Medley D&d.

SHP’s Fluctuating Overtime Policy, contained in its Employee Manual, stafieloass:

SHP norexempt LPN salary employees will be paid based on a fluctuating wor

week. The salary amount will cover all hours worked during the week.

Fluctuating haltime rate compensatiomill be paid for all hours worked over 40

in the work week. These half time hours will be paid usingDbpartment of

Labor Fluctuating Overtim&ormula. For example, an employee with a weekly

salary of $600.0@vho works 50 hours in one week will be paid $600.00 for the

50 hours and an additional $60.00 as the half payement for the 10 fluctuating

overtime hours. The Department of Labor formiolathis calculation is:

(Salary) / (Hours worked during week) = (New Hourly Rate)

(New Hourly Rate) / (2) = (Half time rate due)

(Half Time RateDue) * (Hours Over 40 in Week) Huctuating Overtime Amount Due
(Employee Manual, Doc. No. 17-2, at 36.)

Medleyalleges thatas anSHPemployee, shes “given a set number of days off,” and, if
she exceezlher accrued amount of paid time off (“PTORer payis deducted. (Medley Decl.
18.) She also alleges that, under the Employee Manual, the compangeprawpaid
bereavement leave under certain circumstances. (Medley Decl.  19.) The Mansiatetitat
“[e]mployees who serve jury duty are paid the difference between régular pay and the

juror’s fee they receive, instead of being paid their full pay.” (Medley.Je2D.)Medley does

not allege that she ever took bereavement leave or jury duty leave.

! This paragraph contains no enumeration, but it appears to be the thirteenth paragraph.



The plaintiff further alleges that SHP did not accurately record her howans effort to
reduce its overtime obligations under the FLS¥ore specifically, she alleges that her
supervisor, Darrell Ragan, advised her “to only record/log eight (8) hours pergdagliess of
how many hours | work because that is all the company is contractedMedtely Decl. § 8.)
She further alleges that Ragautinely edits [her] time records to reduce or even eliminate all
of [her] overtime.” (Medley Decl. | 8.) Sitmsobjected, but Ragan essentially tthét her she
had no choice: “It's this way everywhere. If you want to work off the clock, gryown
problem. | work off the clock all the time(Medley Decl. { 9.85he claims “upon information
and belief” that SHP treats other similarly situated employees the same sa#t afrerhich she
and the similarly situated employees have suffered lost wagesip]. 1 2628.) Sheavers in
her Declaration”l personally knew other employees of the Compaho were also forced to
work off the clock and were told to falsify their time records by clocking dulevihey were
still working.” (Medley Decl. 1 10.)

She alsostates that she is “aware of postings on websites such as Indeed.comrtlegt, if t
show that this practice of forcing employees to work off the clock was widesprete i
Company.” (Medley Decl. § 11.) She states that these postings can be &und

https://www.indeed.com/cmp/SoutherealthPartnersinc./reviews (Medley Decl. § 1lsee

alsoDoc. No. 17, at 7 n.1.) These comments atached as Exhibit EDoc. No.17-5) to the
plaintiff's Motion to Certify.
The reviews of SHP as reflect&a Exhibit E are mixed, with an approximately equal

number of positive, negative, and neutral or mixed revfe(@oc. No. 175.) The plaintiff's

2 Some of the comments are duplicated within the exhibit. For example, the same
comment—entitled “Loved the job. Company not so gocd-appears at least five times, at



Exhibit B (Doc. No. 172) consis$s of just eight of the comments alsontainel in Exhibit E,
selected for emphasis by the plaintiff, presumably because they persaméway to overtime
hours, overtime pay, or working off the clockhe reviews in Exhibit Binclude the following
language:

e “You are made to work off clock because site mgr changes your hours to
appease administrationComment by “Staff RN (Former Employee)
Statesville, NG- September 17, 2017.” (Doc. Nos. 17-2, at 2, and 17-5, at 5.)

e “You are overworked but are not allowed to work Q¥iJor will they send
help, but if you get behind, they light your tail up. You are expected to work
off the clock in order to get caught upComment by “RN Staff Nurse
(Current Employee)} Anderson, SG- August 12, 2016 (Doc. Nos. 172, at
3, and 17-5, at 5-6.)

e “You are not allowed to work over AT ALL. [l]f you do end up having to
work over, they can not approve your overtime and not pay you for it. There is
way to[sic] much to get done in the time you have to do it @bimment by
“Med Tech (Former Employee)[C]hattanooga, TN- February 21, 2015
(Doc. Nos. 17-2, at 5, and 17-5, at 13.)

e “Work for 14 hours a day and management removes your overtime from
payroll the [sic] threatens to write u up for working over! If there is an
emergncy you can't just walk out they know that but want you to work for
free!” Comment by “Registered Nurse Medical Team Administrator (Former
Employee)— Hillsborough, NC- April 9, 2014” (Doc. Nos. 172, at 7, and
17-5, at 16.)

e “There is NO overtime so thismeans if you are a RN . . . and have staff
members that are out and you end up covering a shift you do not get paid for
it. If you are a LVN [Licensed Vocational Nurse] or LPN . . . and have to
cover a shift over 40 hours you do not get time and a half, fgou will get
half time.” Comment by “staff nurse (Current Employeey.C. —February
10, 2013.” (Doc. No2. 17-2, at 8, and 47at19.)?

pages 2, 9, 15, 21, and 26 of the exhibit. The court did not catalog the remainder but presumes
there are other duplicates as well.

% Two additional reviews included in Exhibit 8ate only that no overtime is permitted
(Doc. No. 172, at 4, 9), without further elaboration. These are not relevant to the plaintiff's
claims of working “off the clock.” In another commeatformer employee complains that, as a
salaried RN, she (or he) worked overtime but did not get “comp time” and wathablshe
could not work on the clock for more than 16 hours in a shiies& comments, even if truse



Medley filed this lawsuit on January 12, 2017 and seeks to maintain it as am™opt
collective action under 29 U.S.C. § 216(b). On April 19, 2017, she filed her Motion to Certify
along withher Declaration and various exhibitsicluding Exhibits B and E, referenced above
She has also attached paystubs dating from December 28, 2014 through September 3, 2016
(Exhibit C, Doc. No. 17-3) and aBHPEmployee Manual (Exhibit D, Doc. No. ¥j-

The defendant filed its Brief in Opposition (Doc. No. 19), supported by the Declaration
of Katie Utz SHP’s Senior Vice President for Human Resourbrepertinent part, Utz asrts
that:

(1) SHP “requires that all nonexempt employees perform work on the clock and
be paid overtime in compliance with the [FLSAQtz Decl. § 4)

(2) In accordance with its Employee Manual, SHP “prohibits managers and
supervisors from requiringr@ermitting employees to work off the clotkUtz
Decl. 15.)

(3) The United States Department of Labor approved SHP’s Fluctuating Overtime
Policy. (Utz Decl. 17.)

(4) SHP’s leave policies, including the paid time off policy, jury duty leave
policy, extra holiday pay policy, and bereavement leave policy, do not pertain to
exempt salaried employees or to nemempt salariecemployees paid under
SHP’sFluctuating Overtime PolicyUtz Decl. 113.)

(5) Medley was hired in September 2013 to work at the W&menty Jailand
was initially characterized as an hourly employekz Decl. 18.)

(6) On August 27, 2015, Medley became classified as aexempt salaried
employee andegan beingaid underSHP’s Fluctuating Overtime Policy(Utz
Decl. 112.)

(7) At that time, she received a copy of the Medical Team Administt&bdr job
description, which provided that she was salaried,-exampt, and paidn
accordance witthe Fluctuating Overtime PolicyUtz Decl. 1 12

(8) Since becoming a salaried nemempt enployee, Medley has not had any
deductions taken from her pay un@P’s leave policiegUtz Decl. 114.)

not relevant to the plaintiff's claim of being improperly classified as wgrk fluctuating work
week or being forced to work off the clock as a eaemp LPN.



The plaintiff filed a Reply Brief(Doc. No.23) The Motion to Certify has been fully
briefed and is ripe for review.

B. Standard for Conditional Certification

The FLSA governs the payment of minimum wagend overtime to employee29
U.S.C. 88206, 207. In addition to individual actions for violations of its provisioralthorizes
collective actios to“be maintained against any employer. by any one or more employees for
and in behalf of himself or themselves and other employees similarly situated.’S20. \§
216(b). Because the statute only requires that employees be “similarliedituplaintiffs
seeking to certify a collective aati under the FLSA face a lower burden than those seeking to
certify a class action undd&ule 23 of theFederal Ruls of Civil Procedure.O’Brien v. Ed
Donnelly Enters.575 F.3d 567, 584 (6th Cir. 200Qfrogated on other grounds by Campbell
Ewald Co. v.Gomez 136 S. Ct. 663 (2016). Once a collective action is certified, however,
employees seeking to join the class must opt into the litigation by filing a writtenntanisie
the court. 29 U.S.C. § 216(b).

The FLSA does not define the term “similarlyusited.” However, the Sixth Circuit has
held that it is clear that plaintiffs are similarly situated when they suffer from a siRQI8A-
violating policy, and when proof of that policy or of conduct in conformity with that policy
proves a violation as tall the plaintiffs.” O’Brien, 575 F.3d at 585Employees may also be
similarly situated if their claims are merely “unified by common theories @ndi@ints’ statutory
violations, even if the proofs of these theories are inevitably individualized atmactdisld.
Indeed, “[s]howing a ‘unified policy’ of violations is not required [for certifica].” 1d. at 584.

Typically, courts employ a twphase inquiry to address whether the named plaintiffs are

similarly situated to the proposed aptplaintiffs. Comer v. WalMart Stores, InG.454 F.3d



544, 546 (6th Cir.2006); O'Brien, 575 F.3d at 583. “The first [phase] takes place at the
beginning of discovery. The second occurs after all of thenofsrms have been received and
discovery has concludedConer, 454 F.3d at 54€finternal quotation marks and citation
omitted)

At the first stage, the plaintiff bears the burden of showing that the employéesadlass
are similarly situatedShabazz v. Asurion Ins. SeMo. 3:070653,2008 WL 1730318, at *3
(M.D. Tenn. April 10, 2008). At that point, “the certification is conditional and by no means
final.” The plaintiff must show that ‘his position is similar, not identical, to thetiposi held by
the putative class membersComer 454 F.3d at 54617 (Quoting Pritchard v. Dent Wizard
Int'l Corp., 210 F.R.D. 591, 595 (S.IDhio 2002)). InComer the Sixth Circuit approvingly
guoted the lower cous decision, which statedhdt conditional certification‘fieed only be
basel on a modest factual showingComer 454 F.3d at 547 (quotirgritchard, 210 F.R.D. at
596), and that the court should uséa “fairly lenient standard [that] typically results in
‘conditional certificatio’ of a representative classComer 454 F.3d at 547 (quotingorisky v.
Pub. Serv. Elec. & Gas CGdl11 F. Supp. 2d 493, 497 (D.N.J. 2000)).

Although the required factual showing is “modest,” it “cannot be satisfieglgilyy
unsupported assertiahKeenum v. Lott Enters., IndNo. 2:14cv-02504, 2014 WL 11369832,
at *2 (W.D. Tenn. Nov. 25, 2014). The named plaintiff “must present some factual support for
the existence of a claggde policy or practice” that violates the FLSPyler v. Taco Bell Corp.
No. 2:15¢cv-02084,2016 WL 2344229, at *3 (W.D. Tenn. May 3, 2016) (citatiomtted). See
also Olivo v. GMAC Mortgage Corp374 F.Supp.2d 545, 548 (E.Dlich. 2004) (o meet the
“modest factual showing” standard, “Plaintiffs must simply submit evideriablehing at least

a colorable basisof their claim that a class aimilarly situated plaintiffs exi$s].” (internal
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guotation marks and citation omittgdiiowever “[t]he fact that a defendant submits competing
declarations will not as a general rule preclude conditional certificattbeehum 2014 WL
11369832, at *2 (citingdipp v. Liberty Nat'l Life Ins. C9.252 F.3d 1208, 1219 (11th Cir. 2001)
(explaining that plaintiffs may meet the lenient standard “by making substaiegdteons of
classwide discrimination, that is, detailed allegations supported by affidavithvehiccessfully
engage defendants’ affidavits to the contrary”)).

In short, “[a]t the notice stage, all that is required is substantial allegatigported by
declarations, and once the plaintiff has met that burden, the case may be conditestiittg c
as a collective action, regardless of what exemptions the defendant wishesrtcats later
time.” White v. MPW Indus. Servs., In236 F.R.D. 363, 373 (E.D. Tenn. 2006)the named
plaintiffs show that employees in the proposed class are similarly sitdfjld,district court
may use its discretion to authorize notification of similarly situated employediswothem to
opt into the lawsuit.Comer 454 F.3d at 546.

After discovery, the defendant may move for decertification of the conditmassSee
O’Brien, 575 F.3d at 5835habazz2008 WL 1730318, at *3 (citingnderson v. Cagls, Inc,
488 F.3d 945, 952 (11th Cik007)). At this second stage, the court has access to more
information and employs a “stricter standard” in decidingtivar class members are, in fact,
similarly situatedComer 454 F.3d at 547. Here, the motion concerns only the first of these two
phases.

C. Analysis

The Complaint assextwo separate claims under the FLSA: (1) a claim base8Hi's
allegedly forcingthe plaintiff and other similarly situated employeesmork “off the clock”

rather than accruing overtime hours, meanivey worked without being paid and, in particular,
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without being paid overtime wages; and @)claim based on SHP’s allegedly impzop
application of the fluctuating work week method of calculating overtime pay, undefF2R.G
778.114(a)The court will address eacleparately.
1. “Off the Clock” Claim

The plaintiff alleges that she was personally forcedddk after she had cbed outand
that her supervisoprat times,physically altered her time records tedact overtime hours.
Because she also alleges that she is aemempt employeehis type of activity, if proven,
would clearly violate the FLSA. 29 U.S.C. 88 207(a), @1The Complaint therefore states a
colorable claim on behalf of the plaintiff individually. The question posed by thatifflai
Motion to Certify is whether she may pursue her claims in the form of a collediebased
on an alleged policy or practice of “routinely forc[ing] employees to iaffkhe clock.” (Doc.
No. 17, at5.)

In support of her claim that similarly situated employees exist who shoyldrbetted to
opt into this action, the plaintiff submits that she “easily meets the dyndliduated standard”
(Doc. No. 17, at 15), pointing to her own Declaration and to Exhibits B and E. SHP objects to the
admissibility of the reviews included in Exhibit B and paragraphs 10 and 11 of Medley’'s
Declarationpased largely on the fact that ttatements are hearsay or ao¢ based on personal
knowledgelt further argues that, without that evidence, the plaintiff cannot satistyunden of
showing the existence of similarly situated employees.

As for the objection based on hearsay, this court has repeatedly held, and holds again,
that it is not limited to considering only admissible evidence when reviewing a nfotion
conditional class certification under 29 U.S.C. § 216(b). As the court has previously stated:

Some districts have considered hearsay at this stage, whereas others hase not. A
this court previously held . . . , the court need not limit its consideration of the
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“modest factual showing” [required for conditional certification] to admissible

evidence only . . . . Generally, the courts holding otherwise have not explained

why they excluded inadmissible testimony at this stage. Motions for conditional
certification are generally based on a limited factual record, at best, and are not

dispositive of the claims at issue, making itl@ar to this court why the Rule 56

standard should apply.

Potts v. Nashville Limo & Transp., LL.®lo. 3:14CV-1412, 2015 WL 4198793, at *6 (M.D.
Tenn. July 10, 2015) (citingvatson v. Adv. Dist. Servs., LL298 F.R.D. 558, 563 n.5 (M.D.
Tenn. 2014) (coécting cases)Rogers v. HCA Health Servs. of Tenn., IiNo. 3:09¢cv-1173
2013 WL 3224026, at *2 (M.D. Tenn. June 25, 2018hite 236 F.R.Dat 369). SHP provides
no persuasive rationale for changing course.

That conclusiondoes not mean that tloballenged evidence sutomaticallyadmissible
or should be considered to provide support for the plaintiff's claims, howAltaough the
court mayconsider evidence thas not necessarily admissible under the evidentiary rules in
determining whether #plaintiff makes the “modest factual showing” requireddonditional
certification the declarations or affidavits submitteddplaintiff in support of her motion must
nonetheless be “based on personal knowledge and seem reasonably likely tanfeflaetion
that the employee would have learned in the course of his or her employRatg.’2015 WL
4198793, at *6see alsdNhite 236 F.R.Dat 369 (“The Court’s determination that affidavits in
support of motions for conditional certification need not meet all evidentiary stsndar
admissibility at trial does not mean that such affidavits need not angettandards. On the
contrary, affidavits submitted at the notice stage must be based on the personalg@oivibe
affiant.”).

In White the plaintiff submitted several affidavits and declarations from current and

former employees of the defendant. The defendant moved to exclude from consideration

statements in three of the affidavits that, the defendant argued, were not basea@fGariise



13

personal knowledge. In the paragraphs to which the defendant objected, the thn¢e sttted
that the defendant’s “policy of not compensating employees for travel wittale radius is
company wide.” 236 F.R.D. at 369. The court concluded thigtowgh the referenced
paragraphs did not “explicitly set forth the circumstances under whiclffitwet® came to know
this information,”the court could reasonably infer from tbther evidence submitted thahe
three affiants, as employees of the ddéert, ‘would have learned during the normal course of
their employment how the company operates and what the comsppaolcies weré and,
therefore, thathestatementsvere “based on personal knowledge, albeit perhaps hearsay

In Potts the court noted that, while hearsay would not necessarily be excluded from
consideration on a motion for conditional certification, the court caooltkethelesstake into
account the reasons why the information would be inadmissible” in “assessiredidbdity of
information provided by an affiantPotts 2015 WL 4198793, at *6. The court explained:

For example, if an affiant avers that Jane Doe had told her (the affiant) that John

Doe worked for NL & T and was not paid minimum wage, the court would likely

give the statement little to no weight because it is double hearsay and is not based

on the affiant’s own workplaceelated observations. Similarly, if an affiant makes

an assertion that lacks plausibility without supporting facts, such as the bare

assertion thiashe has “personal knowledge” concerning employees at facilities in

other cities (as opposed to employees at her own facility), the court \icellyl

not rely on that statement.

Id. at *6 n.7.

Here, although Medleyavers in her Declaratiothat she “prsonally knew” other
employees who were “forced to work off the clock” or “told to falsify theiretiracords,” she
does not identify these other employees or explain how she knew them, when shidmear
where they worked-whether at her same facilityr a different facility or facilitiesMoreover,

SHP has submitted evidence indicating that Metiesonly ever worked at the Wayne County

Jail andis apparently the only futime nurse whdasworked there during her tenure. SHE/pa
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other nurses to work patitne shifts for a few hours on both Saturday and Sunday, every other
weekend (Utz Decl. 111) Medley does not contest this evideniteherefore appearunlikely

that Medley ha hadmuch contact with other nurses or medical personnel placée &/ayne
County Jail who were similarlgituatedto Medley, andMedley does not explain how she would
have come in contact witkmployees abther facilities or how she had the opportunity to
personally oberve their working conditions.

In other words, Mdley’s declaratory statement that she is “aware of other employees” is
evenless plausiblehanthat ofthe hypothetical affiant referred to Rotts supra Moreover, the
statement is not “reasonably likely to reflect information [Nedley] would havdearned in the
course of . . her employment.’Potts 2015 WL 4198793, at *6. The court concludes that
Medley’'s barebones, conclusory assertidhat she “personally knew” other employees who
were forced to work off the clocls insufficiently reliable tobe considered even under the
relatively lenient evidentiary standard application to motions for conditienadication. Accord
Swinney v. Amcomm Telecomms.,,IN@. 12-129252013 WL 28063, at *7 (E.D. Mich. Jan. 2,
2013) (finding that theplaintiff “failfed] to meet the fairly lenient factual standard” becahse
offered a single declaration containiogly “conclusoryallegations in support of hislaim that
other similarly situated employees existedyington v. Mich.Bell Tel. Co, No. 10-10975, 2011
WL 3319691 at *6 (E.D. Mich. Aug. 1,2011) (finding that the plainti§ “failed to meet the
modest requirement that they show that other First Level Managers wouldilael\sisituated
because they provide nothing more than conclusory allegations. [T]he plaintiffs have
provided no evidence of common treatment beyond the two experiences of Arrington and Nagy
and their beliefs that other First Level Managers are not being congerisaovertime work.

Although. . . their beliefs are set fortim signed declarations, the plaintiffs have pointed to no
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evidence at all that could support their argument that other First Levelgktanare similarly
situated’); H&R Block, Ltd. v. Housderi86 F.R.D. 399, 400 (E.D. Tex. 1998Enying motion

for corditional certification where the plaintiffs “failed to identify potential plaintiffapmit
affidavits of potential plaintiffs or submit any other evidence that might showlespreadglan

of discrimination existed” and instead submittexhly “affidavits making conclusory
allegation8). The court therefore will not rely on or consider Medlegtatement in paragraph
10 of her Declarationn support of her claim that she is similarly situated to other SHP
employees who are forced to work off the clock.

This leaves only the plaintiff's Exhibit Bor consideration. The defendant contends that
Exhibit B should be excluded from consideration becaitseconsists of inadmissible,
unauthenticated hearsay or, insofar as stetementsare regated by the plaintiff in her
Declaration, double hearsay. The court agrees that these documents aredansyffiiable to
be taken into consideration, even applyihg “fairly lenient standard,” which, as the Sixth
Circuit has recognized, “typically results in . . . deyation.” Comer 454 F.3d at 547.

The problem is not necessarily that the documents are unauthenticated oy, lpearsa
For purposes of her Motion to Certify, the plaintiff's Declaration adequasthblishes that the
documents are what she sapgyt are: a printoytor excerpts from a printoufrom the job
website, Indeed.com, showing reviews of SHP written by persons who purporttoréet or
former employees of SHP. Budven assuming the documents are what the plaintiff says they
are, the reviews themselves are hearsay that bear no indicia of reliabilijy aféh@nsworn,
anonymous statements, and the plaintiff does not claim to know any of the revi@ns wri
personally or even to know their identiyhe cannot attest that teviewswereactually written

by current or former employees of SH&nhd she has not personally observed the working
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conditions of the facilities at which the reviewers workéthile recognizing, agairthat the
Federal Rules of Evidence do not necessarily apply to documents and evidence submitted in
support of a motion for conditional certificatiafie court nonetheless @a that the plaintiff's

Exhibit B isso completely devoid of reliability thatdamot be taken into consideration.

The plaintiff offers no othe evidence to support her claim that similarly situated
employees exist who, like her, have beewdd to work off the clock. Consequently, she has not
made everthe “modest factual showing” required to support her bid to bring a collectiva acti
on beh# of such similarlysituated employeed he court will, therefore, deny the motion to
conditionally certify a class consisting of current and former SHP emayiee were forced to
work off the clock.

2. Fluctuating Work Week Claim

Generally, under the FLSA, covered emplo§arast pay their employees at least a
specified minimum wage for each hour worked and overtime pay in the amount of not less than
one and ondalf times the employees’ regular rate for hours worked in excess ofifogy
workweek, unless an exemption applies. 29 U.S.C. 88 206, 207(a)(1).

Employees who work a smlled “fluctuating work weekére paid overtime calculated in
accordance with a particulaegulatoryinterpretation o8 207(a).Under 29 C.F.R. 8§ 778.1(4),
an employemay pay a modified overtime amount to any employee who works a fluctuating
work week if: (1) the employee’s hours fluctuate from week to week; €8rtiployee receives a
fixed salary that does not vary with the number of hours worked during the wedkd{legc
overtime premiums); (3) the fixed salary must be sufficient to provide conteneaery week

at a regular rate that is at least equal to the minimum wage; and (4) the emplogespémner

* A covered employer “includes any person acting directly or indirectly inntieeeist of
an employer in relation to an employee.” 29 U.S.C. § 203(d).
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must share a “clear mutual understanding” that the emplalepay that fixed salary regardless
of the number of hours workellitchell v. Abercrombie & Fitch, Cp428 F. Supp. 2d 725, 734
(S.D. Ohio 2006)aff'd, 225 F. App’x 362 (6th Cir. 2007).

If all those requirements are satisfied, then the employero®agaid in accordance with
the formula described in 29 C.F.R. § 778.114(a): (1) the employee receives a weeklpsala
compensation for all hours worked, whether more or lessftitan (2) if the salaried employee
works more tharfiorty hours in a weekher salary is divided by the total number of hours worked
that week to determine the “regular rate” of pay for that week; and (3irpleyee must receive
additional compensation equal to half the “regular rate” of pay for each hour whetedeek in
excess oforty. Id. This method of calculating overtime pay recognizes that the employee, by
receiving a salary for all hours worked, is paid her “regular rate” of paylfooars worked in a
given week, including the hours ovierty. Because she has been paid a “regular rate” for all
hours worked, plus orlealf that rate for hours ovdorty, the employee receives one and-one
half times her “regular rate” of pay for each hour worked in excefstyf as is required under
the FLSA.Id.; see alsaMlitchell, 428 F. Supp. 2d at 733 n.12. “Although the [fluctuating work
week] method occasionally is mischaracterized as an alternative to, semapt®n from, the
FLSA’s requirement of timanda-half for overtime, it is in actuality an interpretation of that
requirement, as applied to a particular factual scendtiiariter v. Sprint Corp.453 F. Supp. 2d
44, 58 (D.D.C. 2006).

The regulations illustrate this method wille casef an employee working a fluctuating
work week,

whose total weekly hours of womkever exceed 50 hours in a workweek, and

whose salary of $600 a week is paid with the understanding that it constitutes the

employee’s compensation, except for overtime premiums, for whatever heurs ar
worked in the workweek. If during the course of 4 weeks this employee works 40,
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37.5, 50, and 48 hours, the regular hourly rate of pay in each of these weeks is
$15.00, $16.00, $12.00, and $12.50, respectively. Since the employee has already
received straightime compensation on a salary basis for all howwsked, only
additional halitime pay is due [for overtime]. For the first week the employee is
entitled to be paid $600; for the second week $600.00; for the third week $660

($600 plus 10 hours at $6.00 or 40 hours at $12.00 plus 10 hours at $18.00); for

the fourth week $650 ($600 plus 8 hours at $6.25, or 40 hours at $12.50 plus 8

hours at $18.75).

29 C.F.R. 8 778.114(b). The Sixth Circuit recognizes that the FLSA permits the iempéeion
of a fluctuating work week payment arrangement, even thougesilts in lower earnings per
hour as the number of hours per week increaddigfilander v. K.F.C. Nat Mgmt. Co, 805
F.2d 644, 647 (6th Cir. 1986).

Medley alleges that SH®PFluctuating Overtime Policy wamproperly implementedh
her case and in & of other similarly situated SHP employeAscording to Medley, SHP did
not satisfy the requirements for paying her under a fluctuating work wesskgament because
she was not paid “a fixed salary regardless of the number of hours worked,” and the@ was
clear and mutual understanding . . . that employees were paid a fixed salarhéuraivorked
regardless of their number.” (Compl. 11 21, 22.)

More specifically, Medley alleges that SHP’s leave policies pertaining P©O,
reimbursement oPTO, reduction of pay in the amount of jury duty fees, extra holiday aay,
unpaid bereavement leave “prevent [SHP] from claiming that it paid employeesiasélary”
and “foreclose the possibility of the ‘clear and mutual understanding’ negetsaatsfy the
requirements for using the fluctuating work week method of overtime pay. (Compl. 128.) A
result, the plaintiff asserts thathen she or similarly situated employees worked more than forty
hoursperweek, SHP did not fully compensate them for overtime. (Compl. T 25.)

Medley’'sclaim is based on tHanguage of the Employee Manual outlini@glP’s leave

policies Forexample, the PTO policy states:
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Only the amount of PTO earned and accumulated up to the time it is requested

will be paid out. If anemployee requests more PTO than has been accumulated

and it is approved or paid inadvertently, the overpayment will be deducted from

the employee’s pay as soon as the overdraw is identified.

(Doc. No. 17-4, at 21see alsdMedley Decl.f 18 (“As an employee, | was given a set number of
days off (PTO). If | exceeded the amount of PTO that | had, my paylecagted.”) The SHP
Employee Manual states that BTO program pertains to “all regular fdiine employees
(working 30 hours or more per week)” who meet the eligibility requirements. (llmcl 74, at
21.)Medley asserts thatutting this kind of cap on the amount of time an employee is allowed to
be absent with pay is a violation of the regulation governing salary paymertdlimtuating
work week. (Doc. No. 17, at 9 (citing 29 C.F.R. § 778.114(a)).) Sheksosthat the fact that
SHP has such a policy in plaa#firms that there was no “clear mutual understanding” that the
employee was to receive a fixed salary that does not vary with thbenuh hours worked
during the week (excluding overtime premium$jl. @t 16-11 (citing Hunter v. Sprint Corp.

453 F. Supp. 2d 44, 580 (D.D.C. 2006)).)The plaintiff alleges that she meets the “similarly
situated” requirement with respect to this claibecause SHP’s leave policies “applied to
numerous employees who were paid under the fluctuating work week” method. (Doc. No. 17, at
15.)

SHPresponds that (1) the plaintiff does not actually allege that she suffered deductions
from her salary based on SHP’s leave poliagd (2) the policies about which the plaintiff
complains do not violate the FLSA, do not apply to employees paid pursuant to SHP’s
Fluctuating Overtime Policy, and did not cause the plaintiff or any other emlog&perience
salary dductions.Katie Utz avers in her Declaration that SHP’s PTO policy, jury duty leave

policy, holiday pay policyand bereavement leave pglitdo not apply to exempt employees or

to nonexempt salaried employees paid pursuant to the Fluctuating Overtirog R®Jtz Decl.
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1 13.)Utz also asserts thatledley has never taken leave for jury duty or bereavemsiect
becoming a nom®xempt LPN salaried employee in August 2@b8 has not had any deductions
made from her pay relatirtg any of SHP’s leave polige(Utz Decl.|114-15.)

On its facethe PTOpolicy appears to apply to all employees, salaried anesatamied,
despite Utz’s contention that it applies only to hourly employees. The dalt¢ifges, without
providing specific dates or details, that her pay was deducted if she exceeded the cimount
accrued PTO. Katie Utz avers, to the contrary, that the plaintiff's salaryaevas reduced as a
result of the application of the PTO policy. The plaintiff's payroll records, stéxinby the
plaintiff, do not document any deductions based on the use of unaccrued PTO, but the records
are incomplete, datingnly from December 14, 2014 through September 3, 2016, with some
paystubs from within that time frame missing as w@loc. No. 173.) Based on the piatiff's
Declarationand the fact that discovery has not concluded, the court acseptse for purposes
of the plaintiff's Motion to Certify, that SHP deducted some portiothefplaintiff's salary as a
result ofhertaking unaccrued PT@ave

The ourt also findghat the plaintiff's allegation in that regard states a colorable claim
under the FLSAAs another district court presented with a similar scenario stated:

Sprint maintained a policy that, unless an employee utilized earned kgye (

vaation or “floating holiday” time), it would deduct a full or partial daypay in

the event that either (1) the employee was required to attend a court proceeding as

a defendant or witness, or (2) the employee was unable to report to work due to

inclementweather. The unavoidable implication of this policy is that an employee

who had exhausted his leave bank (or not accrued sufficient leave time) would

have been docked by Sprint for such missed time.

That is precisely the sort of arrangement that the Deyeat of Labor has found

to be inconsistent with use of the FWW [fluctuating work wemlgthod. In a

1999 opinion letter, the Department reviewed the following employer policy: “If

the employee is absent from work for a full day to take care of persaosiakbs,

the employer will charge one dayvacation against the employ®geaccrued
vacation, [but if] the employee has not accumulated any vacation days, the
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employer may dock their salary 1/7th of their weekly salary amount.” Opr Lette
of the Wage & HouDiv., 1999 WL 1002415 (May 28, 1999). Upon review of
that policy, the Department “d[id] not agree that [the employer] may meet [its]
overtime pay obligations by use of the fluctuating workweek” under those
circumstances.ld. It further explained thatwith limited exceptions for
disciplinary deductions (the example given being an employee sent home from
work because of drunkenness)d]eductions for absences for personal business
or routine sickness generalilgay notbe made from the salary of an employee
paid on a fluctuating workweek basidd. (emphasis supplied). Likewise, the
Department advised an employer in another opinion letter that, when it pays
overtime using the FWW methodjéductions may be made from vacation or sick
leave bankdecause of absences for personal reasons or illness, as loog as
deductions are made from an employee’s sdlaagd further advised that wage
deductions remain impermissible under the FWW regulation when “there is no
paid leave to substitute for employee absencep.”L@tter of the Wage & Hour

Div., 1999 WL 1002399 (MaylO, 1999) (emphasis supplied). . .The
Departmeris opinion, which the Court finds persuasive, is unambiguous on this
point: employers who use the FWW method of compensation must compensate
their enployees in full, notwithstanding absences for personal reasons, even if the
employee has not accrued sufficient leave time to cover the abSercalsdp.

Letter of the Wage & Hour Div., 2006 WL 1488849 (May 12, 2006) (“[An
employer] may not make full day deductions from the salary of its fluctuating
workweek employees when the employee has exhausted his or her sick leave bank
or has not yet earned enoughave to cover the absence.”).

Hunter v. Sprint Corp.453 F. Supp. 2d 44, 661 (D.D.C. 2006)internal citation to court
record omitted).

Having reached the conclusion that the plaintiff states a colorable claim iraliyjdhe
court must determinevhether she states a claim on behalf of similarly situated employees for
purposes of bringing a celttive action. The plaintiff alleges only that the existence of the
written PTO and other leaveolicies per se in conjunction with SHP’s acknowleddjpractice
of paying its LPNs based on a fluctuating work week, is sufficient tblesiahe existencef a
class of similarly situated employe&hedoes nathoweverallege in her Declaration that she is
personally aware of other LPNs paid on the basis of a fluctuating work week sdilasies were
improperlyreducedobased on application of SHP’s PTOIipp or other leave policiesShe has

not submitted the declarations of other employees attesting that their salagesnweperly
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reducedor that, as a resulttheir overtime pay was improperly calculatedder SHP’s
Fluctuating Overtime PolicyOn theother handSHP has submitted a declaration attesting that
its PTO and otheleave politesdo not apply to exempt or naxempt salaried SHP employees.
(Utz Decl.§ 13.)

In other words, regardless of how the PTO policy was applied to the plaintiff and
regardless of its admittedly ambiguous wording, there is no evidence befothéhat itor
any of SHP’s other leave policies weractually applied to any other employeeasid under
SHP’s Fluctuating Overtime PolicyJnder these circumstancesyen applying the “modest
factual showing” standardhe courtagainfinds that the plaintiff has not submitted sufficient
evidence to support her claithat a class of similfr situated employees exists fourposes of
pursuing her clainas a collective action.
[II.  CONCLUSION

For the reasons set forth herein, the defendant’s Motion to Strike (Doc. No. 20eand th

plaintiff's Motion to Certify (Doc. No. 16) will both be denied. An appropriate ordefiled
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ALETA A. TRAUGER
United States Distct Ju

herewith.

ENTER this 18 day of August 2017.




