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UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
COLUMBIA DIVISION

CORDARO HUGHES, )
NO. 416857 )
Plaintiff, )
V. ) Civil Action No. 1:17-cv-0009
) Judge Crenshaw
TONY PARKER, et al. ) Magistrate Judge Frensley
)

Defendants.

REPORT AND RECOMMENDATION

Now pending before the court is Defendant’'s Motion to Dismiss (Docket3Blpoand
supporting memorandum of law (Docket No. 34) to which the Plaintiff has filed a response i
opposition Docket No. 3%. Forthe reasonstated hereinthe undersignedecommendshat the
Defendat’s Motion to Dismiss b6&RANTED.

BACKGROUND

Plaintiff, Cordaro Hughes, is an inmate in the custody of the Tennessee Departme
Correction who brought this action pro se under 42 U. S. C. § 1983. FollowiGgtines initial
review pursuant to the Prison Litigation Reform Act (“PLRAP)aintiff was allowed to proceed
on his claim under 8 1983 against Jeffery Butler for race based discroninatider the
Fourteenth Amendment’s equal protection clause.

The DefendantMr. Butler, is the Assistant Warden at tReurney Center ddustrial
Complex (“TCIX"), the institution where Mr. Hughes was housleding all times relevanto
this action. The complaint alleges that while at TCIX, Plaintiff was place@&gregation for
allegedly participating in gang activities, possessing a deadly weapdrgsaaliing another

inmate. After being found guilty in a disciplinary heatirjaintiff lost good time sentence
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credits. Docket No. 1, p. 5. Mr. Hughes contends that he was denied a fair hearing GiXthe
administration and disciplinary board. He furthdegés that he was racially profileshd the
victim of discrimination as African American.ld. Specifically, the complaint alleges that
AssistantWarden Jeff Butler told the Plaintiff: “you’re a niggéand]we can't let you win here,
we play a dirty game down herdd.

The urt allowed this claim to survive initial review on these allegations holdktg:
this point in the proceedings, the Plaintiff has stated an arguable claim agdersddde Butler
in his individual capacityor race based discrimationunder the Fourteenth Amendment’s equal
protection clausé& Docket No. 8, p. 7. (citations omitted)

The Defendant has now filed a Motion to Dismiss alleging that the Plaintifallad fo
state a cognizable § 1983 claim pursuanHexrk v. Humphey, 512 U. S. 477 (1994) and
Edwards v. Balisgk520 U. S. 641 (199@ndfailed to allege sufficient personal involvemeoft
the Defendant. Docket No. 33. Specifically, the Defendant asserts that estilished
Supreme Court precedent, a finding in Plaintiff's favor would necessarily dmpipvalidity of
the deprivation of his good time credits thereby indirectly effecting the lemgthact of his
confinement, a claim that is not cognizable under § 1983. Docket No. 343pjph2 Defendant
further contends the Plaintiff “has failed to allege any specific or general facts asmto ho
Defendant caused, influenced, or was involved in an allegedly unfair disciplireamgdhéld. at
p. 4. Defendant asserts that beca®aintiff has not alleged or estahed any personal
involvement by the Defendant in the proceedings about which the Plaintiff comglaiteas
failed to state a claim upon which relief can be grarted.

The Plaintiff responds in opposition asserting that the “administrative policies and

procedures, disciplinary hearing summary report show that the Defendantsigasatksl by the



deputy warden to investigate this matter which means he is personally involeeerything.”
Docket No. 36, p. 1. He further contends that the Defendant does not address his assertion that
“when | brought this matter to his attention after gettin (sic) foundyguilefendant never
denied the fact that he racially profiled me, the Defendant also never denied thatfhetdk
never advised of my rights and served a write up propddy He asserts that he brought this
issue to the Defendant’s attentism that the Defendant could conduct a proper investigation and
reasserts his laigationabout the statement that the Defendant made to him that the irregularities
and the procedures used in his hearing were motivated byldadelaintiff again reiterates the
alleged deficiencies in his hearing as wiell. at p. 2.
ANALYSIS

When ruling on a defendant’s motion to dismiss, the court must “construe the complaint
liberally in the plaintiff's favor and accept as true all factual allegatiand permissible
inferences therein."Gazette v. City of Pontiaell F.3d 1061, 1064 (6th Cir. 1994). The court
should allow “a weHpleaded complaint [to] proceed even if it strikes a savvy judge that actual
proof of those facts is improbable. Twombly 550 U.S. at 556. However, a “plaintiff's
obligation to provide the ‘grounds’ of his ‘enéifment] to relief’ requires more than labels and
conclusions.” Id. at 555. “[A] legal conclusion couched as a factual allegation’ need not be
accepted as true on a motion to dismigsitz v. Charter Twp. of Comstock92 F.3d 718, 722
(6th Cir. 2010)citation omitted), and mere recitation of the elements of a cause of action “or an
“‘unadorned, thelefendant-unlawfullyharmedme accusation” will not dolgbal, 556 U.S. at
678; Twombly 550 U.S. at 555. While the court must accept “as true all rmonclusory
allegations in the complaintPelay v. Rosenthal Collins Grp., LI.685 F.3d 1003, 1005 (6th

Cir. 2009), it does not have to accept unsupported legal conclusjbak,556 U.S. at 678.



“Pro se complaints are to be held to less stringent stasttaad formal pleadings drafted
by lawyers, and should therefore be liberally construélilliams v. Curtin 631 F.3d 380, 383
(6th Cir. 2011) (internal quotation marks and citation omitted). Pro se litigants, hpaesaot
exempt from the requiremenof Federal Rules of Civil Procedur&Vells v. Brown891 F. 2d
591, 594 (6th Cir. 1989). The Court is not required to create a claim for a plaflzfk v.
Nat’l Travelers Life. Ins. C0.518 F. 2d 1167, 1169 (6th Cir. 197%ee also Brown v.
Matauszak 415 F. App’x 608, 613 (6th Cir. 2011) (“a court cannot create a claim which [a
plaintiff] has not spelled out in his pleading”) (internal quotation marks and citatittted)n
Payne v. Sec’y of Tread.3 F. App’x 836, 837 (6th Cir. 2003) (affirng sua sponteismissal of
complaint pursuant to Fed. R. Civ. P. 8(a)(2) and stating, “[n]either this court nor thet distr
court is required to create Payne’s claim for her”). To demand otherwisel weguire the
“courts to explore exhaustively all poteal claims of apro se plaintiff, [and] would also
transform the district court from its legitimate advisory role to the impropenfade advocate
seeking out the strongest arguments and most successful strategies fpt aBeatidett v. City
of Hampton 775 F. 2d 1274, 1278 (4th Cir. 1985).

Not every allegation of constitutional violations in prisoner proceedings ipraper
subjectfor anaction under 8§ 1983. In a series of cases beginningRudiser v. Rodriguez11
U. S. 475,3 S. Ct. 1827, 36 L. Ed 2d 439 (1973), the Supreme Court has considered the interplay
between 42 U. S. C. § 1983 and the federal habeas aigiutg 28 U. S. C. § 2254. IRreiser,
state prisoners who had been deprived of gamwuct-ime credits by the New York State
Department of Correction Services as a result of disciplinary proceedingghbras 1983
action to compel the restoration of the credits which woulek hed to their immediate release

but did not seek compensatory damages for the loss of the credits. 411 U. S. at 4Tbe 494



Supreme Court held that “when a state prisoner, though asserting jurisdiction under the Civil
Rights Act, is challenging the very fact or duration of his physical imprisonrardtthe relief

he seeks is a determination that hensitledto immediate release or speedier release tian
imprisonment, his sole federal remedy is a writ of habeas corgust 500.

Years later inHeck v. Humphries512 U. S. 477, 114 S. Ct. 2364, 129 L. Ed333
(1994), the urt considezd a question related to the one presentedPrieiser, whether a
prisoner could challenge the constitutionality of his conviction in a suit for dssvady under 8
1983,a type of relief nbavailable under Habeas proceedings. The court rejected that challenge.

[I]ln order to recovedamagedor allegedly unconstitutional conviction or
imprisonment, or for other harm caused by actions whose unlawfulness would
render a conviction or sentence invalid§ @983 plaintiff must prove thathe

conviction or sentence has been reversed on direct appeal, expunged by executive

order, declared invalid by a state tribunal authorized to make such determination,

or called into question by a federal court's issuance of a writ of habgpas @8

U. S.C. § 2254A claim for damagebearing that relationship to a conviction or a

sentence that has not been so invalidated is not cognizable under § 1983.

512 U. S. at 486-87 (Footnote omitted).

The favorablegermination rule set forth iRleck preserves the rule that clainvghich if
successfylwould imply the invalidity of the convictioar sentencemust be brought by Petition
for writ of Habeas CorpusMuhammad v. Closé&40 U. S. 749, 7581, 124 S. Ct. 1303, 158 L.
Ed 2d 32 (2004). The Supreme Court extendedHiek favorable termination rule to prison
disciplinary proceedings ikdwards v. Balisgk520 U. S. 641, 648 (1997). When a prisoner
challenges the legalitgr duration of his custody or raises a constitutional challenges which
coud entitle him to an immediate or earlier release his sole federal remedy is & Wab@&as
Corpusld. at 648.The Balisokcourt “reemphasize[d] that . . . a claim either is cognizable under

81983 and should immediately go forward, or is not cognizable and should be dismissed.” 520

U. S. at 649.



Prisoners are protected under Bgual ProtectionClause of the Fourteenth Amendment
from discrimination based on race, religion, or membership in a protected class $objec
restrictions and limitations necessitated by legitimate penal int&estWolffe v. McDonngll
418 U. S. 539, 556 (1974BRell v. Wolfish 441 U. S. 520, 545 (1979). The Equal Protection
Clause requires that all persons similarly situated should be treatedCaljket Cldurne, Texas
v. Cleburne Living Center473 U. S. 432, 439 (1985). Violati®of equal protection are shown
when a respondent intentionally discriminated against petitioner based on memlaerahi
protected classlones v. Wray279 F. 3d 944, 9487 (11" Cir. 2001),or when a respondent
intentionally treated a member of an identifiable class differently from otmdagdy situated
individuals without a rational basis, or rational relationship to a legitimatedspurpose, for the
differencein treatmentVillage of Willow Brook v. Olegtb28 U. S. 562, 564 (2000).

In Balisok, theplaintiff elected not to seek the restoration of good conduct credits; rather,
Balisok sought declaratory relief and monetary damages under 8 1983 based upon #te alleg
denial due proess.Balisokalleged that the hearing officer had concealed exculpatory evidence
and deniechim a defense by refusing to question his witness alsd failed toadequately
supportthe disciplinary decision. The court found iBalisok’s situation, the nate of the due
process violations an impartial hearing officer and denial of a defensecessarily implied the
invalidity of the disciplinary conviction (and by implication any subsequ#intmation of that
decision).See, Idat 646-647.

In the instant case, the Plaintiff seeks both the restoration of his good timecsente
credits as well as monetary damages. It is likewise worth noting that Plaintifhdbakege that
Defendant Butler was a decision maker with regard to the disaipliwards action. It appears

the statement allegedly made by Defendant Butler was made following thedisbdacision



when Plaintiff complained to him about that action. Thus, Plaintiff makes no allegation and
provides no evidence that Defendant Butlartigipatedin the decision at issue in this case.
Further,plaintiff makes nallegationghat any others ahedisciplinary board who actually did
participatein thedecision expressedtie same or similariews

Here Plaintiff allegesthat the findingsagang him and deprivation ohis good time
credits were basagponracediscriminationin violation ofthe Equal Protection Clause. He seeks
reinstatement of that time as well as monetary damages. Based upgereidedHeck/Balisok
line of cases it gmears that this claim is premature until such time the underlying disciplinary
conviction is otherwise invalidated through stateninistrative or judicial procedures or federal
habeascorpus action. For theseeasons the undersignedecommendghat the Defendant’s
Motions to Dismiss Docket No 33) be GRANTED and this action belismissedwithout
prejudice.

Under Rule 72(b) of the Federal Rules of Civil Procedure, any party has tedafi)
from receipt of this Report and Recommendation in which to file any written olgjedbothis
Recommendation with the District Court. Any party opposing said objectionshsivallten (10)
days from receipt of any objections filed in this Report in which to file response to said
objections. Failure to file specific objections within ten (10) days of receipt ©Réport and
Recommendation can constitute a waivefurther appeal of this Recommendatidimomas v.

Arn, 474 U.S. 140, 106 S. Ct. 466, 88 L. Ed. 2d 435 (1986)g denied 474 U.S. 1111 (1986).

N

JEFFERY S. FRENSLEY
U.S. Magistrate Judge




