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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

GARY LYNN HINSON, )
)
Plaintiff, )
)
V. ) No. 1:17-00012
) Judge Campbell/Brown
NANCY A. BERRYHILL, ACTING )
COMMISSIONER OF SOCIAL )
SECURITY, )
)
Defendant. )

To: The Honorable William L. Campbell, Jr., United States District Judge.

REPORT AND RECOMMENDATION

This action was brought under 42 U.S.C. 88 408&(g) 1383(c) for judicial review of the
final decision of the Social Security Admmtration (SSA) through its Commissioner denying
plaintiff's applications for Disability Insurance Befits (DIB) under Title Ibf the Social Security
Act (the Act), 42 U.S.C. 88 416(1) and 423(d), &wpplemental Security Income (SSI) under Title
XVI of the Act, 42 U.S.C. 88 138&t seq For the reasons explained herein, the undersigned
RECOMMENDS that plaintiff’s motion for judgment on the administrative record (Doc. 28) be
DENIED and the Commissioner’s decisi8fFIRMED .

|. PROCEDURAL HISTORY !

Plaintiff filed applications for DIB an8SI on December 31, 2013, alleging a disability onset

date of July 18, 2013 in both instances. Plaintiff alleged disability due to back and stomach

problems. (Doc. 19, p. 264) Both claims were denied initially on June 4, 2014, and upon

Y The procedural history below is adopted from the Jurisdiction and Procedural History section of the
Administrative Law Judge’s (ALJ) June 2, 2016 decisionéncitrrected copy of the administrative record (Doc. 25-1,
p. 26) unless otherwise indicated. References to pagbararnm the administrative record are to the numbers that
appear in bold in the lower right corner of each page.
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reconsideration on September 18, 2014.

Plaintiff requested a hearing before &lnJ on September 22, 2014. A hearing was held
before ALJ Brian Lucas on April 25, 2016. Plaintiff was represented at the hearing by attorney
Allston Vander Horst. Vocational expert (VE) Stephen Schnacke testified at the hearing.

The ALJ entered an unfavorable decistonJune 2, 2016 (Doc. 19, pp. 23-37), after which
plaintiff filed a request with the AppealoGncil on June 16, 2016 to review the ALJ’s decision
(Doc. 19, p. 20). The Appeals Council denied plaintiff's request. (Doc. 19, pp. 1-6)

Plaintiff brought this action through coungel February 7, 2017. (Doc. 1) Thereafter,
plaintiff filed a motion for judgment on the admstrative record on August 12, 2018 (Doc. 28), and
defendant responded on August 31, 2018 (Doc. 29). tFfidid not file a reply. This matter is now
properly before the court.

[I. EVIDENCE
A. Medical Evidence of Record

The records of Dr. Scott McCall, M.D., avefore the court for the period March 13, 2007
to April 9, 2012. (Doc. 25-1, pp. 493-500) Dr. McCalgadaintiff four times for back pain during
this 5 year period. (Doc. 2b-pp. 495-97, 499) On May 20, 2009, BicCall noted that plaintiff's
back pain “tends to be worse with stooping and bending maneuvers . . ..” (Doc. 25-1, p. 495)

Hickman Medical Clinic records show thairfdly practitioner Dr. Zachary Hutchens, M.D.,
saw plaintiff three times between Janudby 2013 and January 14, 2014. (Doc. 25-1, pp. 381-96)
Plaintiff complained of “[c]hronic back pdion December 10, 2013 and represented that he drank

“six beers a day.” (Doc. 2b; pp. 389-91) On December 17, 2013 Dr. Hutchens reported that he

2 The medical evidence of record (MER), non-meditmdumentary evidence, and testimony at the hearing
are discussed below to the extent necessary to addrassffdailaims of error. The remainder of the evidence is
incorporated herein by reference.



was “going to tell [plaintiff] to cut back on hisidking.” (Doc. 25-1, p. 388Plaintiff represented

on January 14, 2014 that he had “chronic back pain,” and Dr. Hutchens reported that plaintiff's
“[a]lcohol consumption [ha]s decreased.” (D28-1, pp. 385-86) Dr. Hutche did not report any
psychological issues during thisrfwel, nor did he make any specifliagnoses. Dr. Hutchens also

did not order any physical therapy, medical tegtfgr plaintiff to specialists, or recommend any
surgical procedures on plaintiff’'s back duritings period, nor did he at any time thereatfter.

Plaintiff was admitted to St iiomas Hickman on February 6, 201#eahe “was sent to [the]
emergency room from [an] outpatient clinic.” (Doc. 25-1, p. 349) Plaintiff underwent a CT scan
with contrast that revealed, as reported bgiatagist Dr. Michael Friday, M.D., “[m]arkéd
degenerative changes of the thoracolumbarespifDoc. 25-1, p. 367) Dr. Marek Durakiewicz,
M.D., the attending physician in the ER, characterized the “[m]arked degenerative changes” as
“mild” after reviewing plaintiff's “records in [theradiology department.(Doc. 25-1, p. 349) Dr.
Durakiewicz's admission and discharge diagnaselsided “[m]ild alcohol withdrawal . . . [and]

... [@]nxiety.” (Doc. 25-1, p. 346)

Dr. Hutchens saw plaintiff on February 2914 after he was released from St. Thomas
Hickman. (Doc. 25-1, pp. 383-84)ditiff complained of back pain, and Dr. Hutchens opined that
that he had “extensive thoracolumbar arthritgedise . . . .” based oretBt. Thomas Hickman CT
scan. (Doc. 25-1, p. 384) Plathcomplained of chronic low a mid-back pain on March 17, 2014,
and Dr. Hutchens reported that plaintiff had “prettyere degenerative disk and joint disease in his
thoracic spine,” again based on the St. Thomakrian CT scan. (Do25-1, p. 382) Dr. Hutchens
also reported that plaintiff had “pretty muchterinking.” (Doc. 25-1, p. 382) Dr. Hutchens did

not report any psychological issues during gesod, nor did he make any specific diagnoses.

3 Marked — Having a noticeable character; clearly definBte American Heritage Dictiona®ed p. 767
(1982).



Dr. Darrel Rinehart, M.D., examined plafhconsultively on April 8, 2014. (Doc. 25-1, pp.
397-99) Plaintiff represented, amg other things, that he drank “one or two beers occasiohally”
(Doc. 25-1, p. 398) Dr. Rinehart reported the following pursuant to his examination:

The claimant shows same range of motion in all the joints as normal.
He was able to get up and down [from] the table without difficulty.
He was able to heel-walk, toe-wadlieel-to-toe walk, squat and arise.
He had normal fine as well as ggomotor manipulation of the hands.

He had 75 degrees anterior lumbosacral flexion, lateral flexion 15
degrees in either direction and extension 10 degrees.

(Doc. 25-1, p. 399) Dr. Rinehart determined thatfifal'should be able to sit, stand, lift, and walk
six to eight hours total in an eight-hour workdayDoc. 25-1, p. 399) DRinehart did not report
any psychological issues or mention plaintiff's drinking.

X-Rays were obtained in connection with Rinehart’'s examination. The radiologist, Dr.
Bill Sutter, M.D., reported the following impreesi: “Significant multilevel lumbar degenerative
disc disease at all levels from T12 through S.6¢[25-1, p. 400) Dr. Suttapted as an aside that,
“[1]f clinical symptoms persist, f/u CT or MRimaging of the lumbar spine [sh]ould be obtained to
evaluate for underlying spinal stenosis(Doc. 25-1, p. 400)

On April 16, 2014, Dr. George Walker, M.D., deténed on initial review that plaintiff had
the physical residual functional capacity (RFCpésform the full range of medium work. (Doc.
25-1, pp. 103-04) Dr. Walker determined furtitbat plaintiff did not have any postural,
manipulative, visual, communicative, or environmental limitations. (Doc. 25-1, pp. 103-04)

Rebecca Joslin, Ed.D., completed a mental RFC assessment on September 13, 2014 upon

* Although unclear, it appears that plaintiff also told DndRiart that he could “sit and stand four to five hours
and lift up to 50 Ibs.” (Doc. 25-1, p. 397)

5 Spinal stenosis — “narrowing of the vertebral canal,emevet canals, or intervertebral foramina [‘a natural
opening or passage . . . especially one into or throbghel] of the lumbar spine caused by encroachment of bone upon
the space . . . ..Dorland’s lllustrated Medical Dictionary737, 1795 (3%1ed. 2007).
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reconsideration. (Doc. 25-1, pp52-53) Dr. Joslin determined that plaintiff had moderate
limitations in his ability to: 1) maintain attention and concentration for extended periods; 2)
complete a normal workday and workweek without interruptions from psychologically based
symptoms; 3) perform at a consistent padeout an unreasonable number and length of rest
periods; 4) interact appropriately with the gexhgublic; 5) get along with coworkers and peers
without distracting them or exhibiting behavioextremes; 6) respond appropriately to changes in
the work place. (Doc. 25-1, pp. 152-53) Dr.lidogpined that plaintiff was not otherwise
significantly limited. Dr. Joslin’s based her opinion on a diagnosis of severe anxiety and
alcoholism. (Doc. 25-1, p. 153)

On September 16, 2014, Dr. Marvin Cohn, M.Eoncurred upon reconsideration in Dr.
Walker's earlier opinion, including that plaintiff had no postural, manipulative, visual,
communicative or environmental limitations. (Doc. 25-1, pp. 150-51)

Dr. Hutchens saw plaintiff ten times bet@n June 9, 2014 and January 14, 2016. (Doc. 25-
1, pp. 409-88) Dr. Hutchens descudbdaintiff’'s “Alcohol Intake” as‘Occasional” in the “Social
History”section of his progress notes on eanl every occasion. (Doc. 25-1, pp. 410, 415, 419,
423,426, 429, 431, 449, 454, 457). Ri#fineported twice — on Nvember 26, 2014 and February
23, 2015 - in the History of Present Illness (HRBt®N of the progress notes that his pain was
controlled with medication. (Doc. 25-1, pp. 420, 4Z8aintiff reported the following repeatedly
in the Review of ROS during this period: “arthialgfjoint pain and back pain but . . . no muscle
aches, no muscle weakness . . . .” (&&:1, pp. 411, 416, 426, 429, 455H4) Plaintiff also
reported the following repeatedly in the ROStlé progress notes during this period: “no
depression . . . feeling safe in relationssjpand no alcohol abuse.” (Doc. 25-1, pp. 411, 416, 420,
426, 429, 432, 450). Dr. Hutchens noted the followepeatedly in the “Physical Exam” section

of he progress notes: 1) constitutional — no apyalistress (NAD) and anulated “normally” (Doc.
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25-1, pp. 412, 416, 420, 427, 429-30, 432, 450, 454, 458); Yutnskeletal — motor strength and
tone “normal” and “normal movement all extremities” (Doc. 25-1, pp. 412, 416, 420, 427, 430,
432, 450, 455, 458); 3) neurologic — “normait@ed station” (Doc. 25-1, pp. 412, 417, 420, 427,
430, 432, 451, 458). Dr. Hutchens completed a single psychiatric examination during this period
in which he described plaintiffimental status as “normal mood aftect . . ..” (Doc. 25-1, p. 430)
Dr. Hutchens noted in the Assessment/Plan section of the October 2014 to August 2015 progress
notes that plaintiff was to “stop drimlg altogether” (Doc25-1, pp. 412, 417, 421, 427, 433), but
no further mention of plaintiff’s drinking is made in the Assessment/Plan section thereafter.

Dr. Hutchens submitted a medicalsce statement (MSS) on December 28, 20{@oc.
25-1, pp. 407-08) The MSS includexter alia, that plaintiff could: 1) work only 2 hrs. per day;
2) stand only 15 mins. at a time while working; 3)st a total of 1 hr. in an 8-hour workday; 4) sit
for only 30 mins. while working; 5) sit a total of 2 hrs. in an 8-hour workday; 6) lift 10 Ibs.
occasionally; 7) lift 5 Ibs. frequently; 8) orthgnd occasionally while working. (Doc. 25-1, p. 407)

B. Other Evidence
1. Testimonial Evidence

The ALJ instructed plaintiff to describeslduties while employed by Industrial Plastics Co.,
Inc. At the conclusion of plaintiff's tésony, the ALJ asked the VE, “Do you need any more
specific questions answered,” to which the VE replied, “No, sir.” (Doc. 25-1, p. 69)

The ALJ examined the VE at the conclusioplaintiff's subsequent testimony. (Doc. 25-1,
pp. 88-91) The ALJ first asked the VE whethecbeld “categorize [plaintiff's] past work over the

last 15 years in accordance with Betionary of Occupational TitlefDOT].” (Doc. 25-1, p.

% The second page of the form-MSS has been omitted from the administrative iregpr®, 11 8-14. The
undersigned concludes that the omission was intentional because the page was missing in the original administrative
record (Doc. 19), because the parties agreed to subfitate5-1 for the original administrative record, and because
of the importance of Dr. Hutchens’ opinion to this action..
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88)(underline in the original) The VE testified that plaintiff was employed “as a laborer in a
plastics facility . . . DOT number . . . 559.667-014, skill level of 2 . . . exertional requirement . . .
medium.” (Doc. 25-1, p. 88) The ALJ then pofiselhypothetical to théE quoted below at p. 13.
(Doc. 25-1, p. 90) The VE teled that the hypothetical person could perform the work as
described in the DOT and as plaintiff testified he actually performed it. (Doc. 25-1, p. 90)

Counsel cross-examined the VE on the followssyes: 1) what effect plaintiff's age would
have on the number of jobs for which he wouldebgible; 2) what effect plaintiff's education
would have on the number of jobs for which he wdadakligible; 3) what effect being able to stand
only 15 minutes at a time would have on the numbglsf for which he would be eligible. (Doc.
25-1, pp. 91-95) Counsel abandoned his cross-examination following several unsuccessful attempts
to question the VE in terms of light and sedenéxrtional levels, rather than medium that was the
basis for the hypothetical. (Doc. 25-1, pp. 92-95)

2. Other Documentary Evidence

The affidavit of Dr. Hutchens- with exhibits — is attacheds Exhibit No. 9F to the
administrative record. (Doc. 25-1, pp. 504-25)e Hifidavit was filed with the Appeals Council
after the ALJ entered his unfavorable decision.

[ll. ANALYSIS
A. The ALJ’'s Notice of Decision

Under the Act, a claimant is entitled to digidyp benefits if she cashow her “inability to

engage in any substantial gainful activity by reason of any medically determinable physical or

mental impairment which can be expected to resuleath or which has lasted or can be expected

" Plaintiff asserts in the statement of the case in his memorandum of law that Dr. Hutchens’s affidavit
constitutes “[n]ew evidence” and that remand is called forwsatgences four and six of § 405(g), because the evidence
is both material and outcome determinative. (Doc. 28-1, pp. 1-2)
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to last for a continuous period of not less thdmonths.” 42 U.S.C. § 423(d)(1)(A); 20 C.F.R. 88
404.1505, 416.905. Corresponding regulations outlinevbestep sequential process to determine
whether an individual is “disabled” within the meaning of the Sa&e20 C.F.R. 88 404.1520(a)(4),
416.920(a)(4)Gayheart v. Comm’r of Soc. Se£10 F.3d 365, 374-75&Cir. 2014). While the
claimant bears the burden of pr@abfsteps one through four, thrden shifts to the Commissioner
at step five to identify a significant numbejjabs in the economy that accommodate the claimant’s
RFC and vocational profileJohnson v. Comm’r of Soc. Sé&52 F.3d 646, 651 {&Cir. 2011).

The district court’s review of the Commissioner’s final decision is limited to determining
whether the Commissioner’s decision is supported by substantial evidence in the record, and
whether the decision was made pursuantopgrlegal standards. 42 U.S.C. § 405@gyheart
710 F.3d at 374. Substantial evidence is lessdlpgaponderance but more than a scintilla; it refers
to relevant evidence that a reasonable mind might accept as adequate to support a conclusion.
Richardson v. Peraleg02 U.S. 389, 401 (197XeeGentry v. Comm’r of Soc. Seé41 F.3d 708,

722 (6" Cir. 2003). The Commissioner’s decision must stand if substantial evidence supports the
conclusion reached, even if the evidence supports a different concl@sipimeart 710 F.3d at 374.
B. Claims of Error

1. Whether the ALJ Failed to Consider Plaintiff's Alleged
Physical Decline in Determining That He Was
Able to Perform Past Relevant Work
(Doc. 28-1, 1 1, pp. 16-17)

Plaintiff asserts that the ALJ “failed to amt for [his] worsening condition which occurred
after the date of Dr. Rinehart’s report, which seras the basis for Dr. Walker’s report.” (Doc. 28-
1, p. 16) Plaintiff avers that “[t]his change mnditions should have been part of the ALJ’s inquiry
concerning [his] ability to do PRW.” (Doc. 28-1, p. 16)

Although plaintiff does not say so specificalllge alleged “worsening condition” to which



he refers appears to relate to those conditions and symptoms reported in Dr. Hutchens’ progress
notes during the period June 9, 2014 through Jari/grg016, discussed above at pp. 5-6 as these

are the only treatment records before the courtgbst-date Dr. Rinehart’'s and Walker’s reports.
These records are attached to the administrativedesoExhibits 6F andF. As shown in the
excerpt from the decision quoted below, the ALJ addressed Exhibits 6F and 7F in his decision:

In terms of the claimant’s allegéack and leg pain, he testified that
his primary care physician, Zachary Hutchens, M.D., prescribes
Trazadone, gagapentin, and hydrocodaffiex. 6F, 7F) Office visit
notes show ongoing treatment for chronic pain; however, they also
routinely note no negative side effects from medication; normal
musculoskeletal examinations; and normal neurological
examinations. Dr. Hutchens did muotler physical therapy; objective
testing such as nerve conduction studies or MRI's; or referrals to
specialists such a[s] neurologistowthopedist. The claimant has not
had any surgical procedures on his back and has not had any
emergency room visits due to exacerbations of pain.

(Doc. 25-1, p. 31)(bold added) Riaff does not argue that the Alerred in assessing his alleged
“worsening condition,” or that he erred in his®Br PRW determination as a consequence of that
alleged failure. Thenly argument here are that the ALJiléal to account” for plaintiff's alleged
“worsening condition”as that “worsening condition” was reflected in the medical records subsequent
to the reports of Drs. Rinehart and Walker.

As shown in the excerpt of his decision quabdve, the ALJ reviewed the relevant records
and, in so doing, took plaintiff's alleged “wganing condition” into account. Consequently,
plaintiff's first claim of error is without merit.

2. Whether the ALJ Erred in His Consideration of
Plaintiff's Alleged Psychological Symptoms
(Doc. 28-1, 12, p. 17)
Plaintiff asserts that “the ALJ committed res#le error by failing to fully consider Dr.

Joslin’s findings of a severe personality disordet [and by] . . . failjng] to provide adequate



reasons why Dr. Joslin’s findinggere dismissed out of hand asrgg‘in conflict with the record
as a whole.”
The ALJ wrote the following in his decisiorgading Dr. Joslin’s opinion, discussed above

atp. 5:

On September 13, 2014, State agency psychological consultant

Rebecca Joslin, Ed.D., said the claimaratble to maintain attention,

concentration persistence, and pace with appropriate breaks despite

periods of increased signs and symptoms. (Ex. 7A, 10A). He is able

to interact appropriately with [the] general public, co-workers, and

supervisors on [an] occasional basi® is able to adapt to infrequent

changes in the workplace. Drslia’s opinion is given little weight
because it is not consistent with the record as a whole.

(Doc. 25-1, p. 30) As shown the excerpt of the decision quoted above, the ALJ considered Dr.
Joslin’s findings; he did not dismiss her opiniaut of hand.” The next question is whether the
ALJ’s explanation regarding Dr. Joslin’s opinion was “adequate” under the regulations.

The law is well established that “an ALJ is procedurally required to ‘give good reasons . .
. for the weight [he gives #@jeating source’s opinion . . . Ealy v. Comm’r of Soc. Seé94 F.3d
504, 514 (6 Cir. 2010)(quotingSmith v. Comm’r of Soc. Sg482 F.3d 873, 875 {&Cir. 2007)).
However, the “good reason” “requirement only applies to treating sourcesEaly,”594 F.3d at
514-15 (citingSmith 482 F.3d at 876 (“the SSA requires ALJs to give reasons forti@aiing
sources”)(italics in the original)¥ee Norris v. Comm'r. of Soc. Set61 Fed.Appx. 433, 439'(6
Cir. 2012)(“an ALJ need only explajhis] reasons for rejecting a treating source statement because
such an opinion carries ‘controlling weight.™)(citil@mith 482 F.3d at 876). Indeed, the ALJ is
not required to explain his deasi as it pertains to the opinions of non-treating and non-examining
sources.See e.g., Martin v. Comm’r of Soc. $668 Fed.Appx. 255, 259'(&ir. 2016)(“because
... Dr. Joslin [is a] non-treating source([], tleasons-giving requirement is inapplicable to [her]

opinion”). As explained above, the ALJ’s explanatof the weight he gave to Dr. Joslin’s opinion
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was adequate under the regulations.

The final question is whether the ALJ’s explanation is supported by substantial evidence.
Apart from Dr. Joslin’s opinion, and Dr. Durakie&inoting that plaintiff reorted he had a history
of anxiety, the record is devoid of any emdte to support Dr. Joslin’s opinion. Although “a
psychiatric impairment is not as readily amdadb substantiation by objective laboratory testing
as a medical impairment,” and although “diagnastxtiniques employed in the field of psychiatry
may be somewhat less tangible ttiaose in the field of medicineKeeton v. Comm’r of Soc. Sec.
583 Fed.Appx. 515, 526{&ir. 2014)(quotinddlankenship v. BoweB74 F.2d 1116, 1121{€ir.
1989)), there must be something, e.g., diagnaséohbservations of professionals trained in the
field of psychology or psychiatry. There are such diagnoses or observations in the record.
Turning to the remainder of the record, as dssed above at pp. 5-6, Dr. tdhens noted repeatedly
that plaintiff reported no depression, that he fefié $a relationships, that he was in no apparent
distress and, on the one occasion that Dr. Hutchens performed a psychiatric examination, that
plaintiff exhibited normal mood and effect. Dr. tdnens also noted repeatedly that plaintiff
reported “no alcohol abuse’ and delsed plaintiff's alcohol as “occamnal.” In short, there is an
utter dearth of evidence in the record to support Dr. Joslin’s opinion.

As shown above, the ALJ did not dismiss Dsliios opinion “out of hand,” his explanation
for the weight he gave her opinion was adequatier the regulations, and his decision regarding
that weight was supported by substantial evideRtantiff's second claim of error is without merit.

3. Whether the ALJ Assessed Plaintiff's
Past Relevant Work Correctly
(Doc. 28-1, 1 3), pp. 17-22)
Plaintiff makes the following arguments in suppai his third claim of error: a) the ALJ

“failed to adequately address” postural requiretaéor the position “General Laborer in Plastics,”

11



DOT 559.667-014i.e., climbing and stooping, in both his hypothetical to the VE and his RFC
determination; b) the ALJ failed to address hovdaermined that plaintiff could climb and stoop
frequently “in light of the record as a whole”; ¢) the ALJ failed to “fully question [plaintiff] and
develop the record” regarding the physical and aletémands of his PRWH) the ALJ “failed to
provide specific findings or analysis regardihg physical and mental demands of [plaintiff’s]
PRW?”; e) the VE’s testimony did not constitute substantial evidence.” (Doc. 28-1, pp. 17-22)

Under the regulations, the ALJ is required tkmapecific findings of fact with respect to
the “physical and mental demands of [plaintiffgst job/occupation,” and to make “every effort
. . . to secure evidence that resolves the issue as clearly and explicitly as circumstances permit.”
SSR 82-62, 1982 WL 31386 at **3-4 (1982). The ALJ’s sieti must be read in the context of the
decision as a wholeSee Alalen v. Califand13 F.2d 139, 145 {6Cir. 1980);Futernick v.
Richardson 484 F.2d 647, 649 {&Cir. 1973);see also Bledsoe v. Barnhat65 Fed.Appx. 408,
412 (6" Cir. 2006);Gribbins v. Comm’r of Soc. Sec. Adm8Y,,Fed.Appx. 777, 779 {&Cir. 2002).

The undersigned notes as an initial matter ttaahpff asserts the ALJ “failed to adequately
address” his alleged postural limitations in RieC determination. (Doc. 28-1, p. 18) Apart from
this single passing reference to the ALJ’s RFCrdatetion, plaintiff's couches his third claim of
error solely in terms of PRW.

The district court is not obligated on judicialiew to supply factual allegations in support
of claims where no facts are allegegiee Moore v. Comm’r of Soc. S&&.3 Fed.Appx. 540, 543
(6™ Cir. 2014)(citingUnited States v. Stewaf28 F.3d 246, 256 {&Cir. 2010)(“Issues averted to
in a perfunctory manner, unaccompanied by some effort at developed argumentation, are deemed
waived. It is not sufficient for a party to men a possible argument in the most skeletal way,
leaving the courtto . . . puelh on its bones.”)(citations omittedpllon ex rel. Hollon v. Comm’r

of Soc. Se¢d447 F.3d 477, 491 {&ir. 2006)(“[W]e decline to formulate arguments on [appellant’s]
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behalf, or to undertake an open-ended reviewettitirety of the administrative record . . . .” to
determine whether plaintiff is entitled to relie§pirko v. Mitchell 368 F.3d 603, 612 {6Cir.
2004)(citingUnited States v. Elde®0 F.3d 1110, 1118 &ir. 1996)(“[I]ssues . . . unaccompanied
by some effort at developed argumentation, are ddesaived.”)). In the absence of any factual
allegations, the RFC part of plaintiff's third claim of error is waived.

Turning to the hypothetical, the ALJ first instructed the VE to consider the position of
“General Laborer in Plastics,” DOT 559.667-0id., plaintiff's PRW. (Doc. 25-1, pp. 89-90) The
ALJ then posed the hypothetical quoted below to thé VE:

. I want you to assumenhgipothetical individual the Claimant’s
age and education with the pgsibs you just described. Further
assume the individual is limited to perform work at the medium
exertional level. Additionallyfrequent for all postural activities,

and no independent use of the &fe, but the hypothetical individual
would have a full visual field in both eyes. . ..

(Doc. 25-1, p. 90)(bold added) As discussed alabyp. 6-7, the VE testifiethat plaintiff could
perform the work of a “Gearal Laborer in Plasticsi’e.,his PRW, both as defined by the DOT and
as plaintiff described that work as he actually performed it.

The undersigned notes first that the only relevant documentary evidence that plaintiff had
any postural limitations was Dr. Hutchens’ MSS to which, as discussed below at pp. 17-22, the ALJ
properly gave “little weight.” The only other relevant documentary evidence that addressed postural
limitations were the reports of Drs. Walker and Cohn, discussed above at 4-5. Drs. Walker and
Cohn both opined that plaintiff had no postural limitations. In short, the relevant opinion evidence

before does not support the conclusion that plaintiff had any postural limitations whatsoever.

8 “Frequent” as used in the hypothetical is a term bihadisability proceedings that means “from one-third
to two-thirds of the time” during an 8-hour workdeSR 83-10, 1983 WL 31251 at * 6 (Jan. 1, 1983). By comparison,
“occasional” means “occurring from very little up to onedhiof the workday. SSR83-10, 1983 WL at * 5.
“Occasional” and “frequent” are bracketed at either end by “never’ and “constantly” respectively.
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Plaintiff invites the court’s attention to DvicCall's May 20, 2009 clinical note, discussed
above at p. 2, in which Dr. McCall wrote that ptéfts back pain “tends to be worse with stooping
and bending maneuvers. ...” Dr. McCall's clinicate predates plaintiff's alleged disability onset
date by more than four years. Evidence that predates the alleged disability onset date, while not
necessarily irrelevant, may be “evaluateccombination with later evident¢o help establish
disability in cases involving a progressive conditioDeBoard v. Comm’r of Soc. Se@ll
Fed.Appx. 411, 414 (BCir. 2006)(italics in the original). &ntiff does not argue that Dr. McCall's
clinical note evidenced a progressive condition, timdy plaintiff once complained four-plus years
prior to the alleged disability onset date thatid@sk pain “tend[ed] to be worse with stooping and
bending.” Under these facts, Dr. McCall's May 20, 2009 clinical note is not relevant to these
proceedings.

Turning to the testimonial evidence, plaihtestified on his own behalf at the hearing.
However, plaintiff did not testyfas to any postural limitations upon questioning by the ALJ, nor did
counsel address plaintiff's alleged postural limitatiwhgn he questioned plaintiff. Plaintiff argues
that the ALJ erred because he “did not elicit any testimony at the hearing concerning postural
demands.” The ALJ does not have a duty to develop the record where the claimant is represented
by counsel.See Bass v. McMahp#99 F.3d 506, 514 {&Cir. 2007);see also Culp v. Comm’r of
Soc. Se¢529 Fed.Appx. 750, 751%&Cir. 2013)(citingDuncan v. Sec’y of Health and Huyman
Servs, 801 F.2d 847, 856 {&Cir. 1986)).

Plaintiff also argues that the ALJ “failed poovide specific findings or analysis regarding
the physical and mental demands of [his] PRWAS shown in the analysis below, plaintiff's
argument is not supported by the record.

Working backwards from the PRW determioati the ALJ wrote that “[tlhe claimant is

capable of performing past relevant workéaborer in plastics, DOT 559.667-014, SVP2, medium.
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This work does not require the performancaofk-related activities precluded by the claimant’s
residual functional capacity.” (Doc. 25-1, p. 32)(bold in the original omitted) The ALJ wrote
further that, “In comparing the claimant’s resithusnctional capacity with the physical and mental
demands of this work, the undersigrfends that the claimant is abie perform it as actually and
generally performed.” (Doc. 25-1, p. 32) TAeJ's RFC determination, on which the ALJ based
his PRW determination, reads in relevant part: “Aftareful consideratioof the entire record, the
undersigned finds that the claimant has thedtedifunctional capacity to perform medium work
... except he is limited to frequent postural movase . .” (Doc. 25-1, p. 30)(bold in the original
omitted) Finally, in his RFC analysis, the ALJake: “the claimant’s medically determinable
impairments could reasonably be expected to dhesaleged symptoms; however [his] statements
concerning the intensity, persistence and limiteftects of these symptoms are not entirely
consistent with the medical evidence and other evidence in the record . . ..” (Doc. 25-1, p. 31)
Notwithstanding plaintiff's argument to themrary, the ALJ made the three “specific
findings” in the paragraph above relevant toRR3VN determination. The next question is whether
the ALJ provided any analysis to support thosetdc findings.” As peviously discussed above
at p. 9, the ALJ addressed Dr. Hutchens’ pregmotes, and as discussed below at pp. 18-22, the
ALJ properly gave Dr. Hutchens’ MSS “little weightThe ALJ also addssed the opinions of Drs.
Walker and Cohen to which he atyave “great weight.” As previously established, this is the only
evidencerelevantto plaintiff's postural limitations or, more accurately, the lack thereof. Having
made the “specific finding[]” that plaintiff's “medally determinable impairments could reasonably
be expected to cause the alleged symptoms,” applying “frequent” postural limitations to the RFC
was reasonable under the circumstances givethérawas no evidence to support more restrictive
limitations,i.e., “occasionally” or “never” noted above at p. 13 n. 8.

Plaintiff also argues that the “VE’s testimodigl not constitute substantial evidence. The
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law is well established that an ALJ may pose hypathkequestions to a vocational expert [but] is
required to incorporate only those limitations accepted as credible by the finder afastow

v. Comm’r of Soc. Se&66 Fed.Appx. 418, 421-22"(€ir. 2014)(citingCasey v. Sec’y of Health

& Human Servs.987 F.2d 1230, 1235 {6Cir. 1993)). The ALJ is not required to accept a
claimant’s subjective complaints, and “can preadntpothetical to the VE on the basis of [her] own
assessment if [s|he reasonably deems the claimant’s testimony to be inacdoras.¥. Comm’s

of Soc. Seg336 F.3d 469, 476 {6Cir. 2003). Because the VE’s testimony was in response to a
hypothetical question that accurately reflected plaintiff's impairments, the ALJ was permitted to
rely on VE’s conclusion to find thataintiff could perform her PRWKennedy v. Comm’s of Soc.
Sec, 87 Fed.Appx. 464, 467{&ir. 2003)(citingFelisky v. Bower85 F.3d 1027, 1036-41{Eir.
1994), and as such the VE’s testimony constituted substantial evidence.

The undersigned notes with respect to the papaigehove that, to the extent that plaintiff’s
argument is that there was a conflict betweeVia's testimony and plaintiff's alleged inability to
perform the postural requirements associated tvélposition “General Laborer in Plastics,” DOT
559.667-014, counsel did not cross-examine the VE regarding that conflict. The law requires
counsel to cross-examine the VE as to any conflicts between the DOT and the hyposieetical,
Beinlich v. Comm’s of Soc. Sg#45 Fed.Appx. 163, 168-691€ir. 2009)(citing_edford v. Astrug
311 Fed.Appx. 746, 757 (&Cir. 2008)), and relief on judicial review will not lie in the absence of
such cross-examinatioBeinlich 345 Fed.Appx. at 168-69 (citihgdford 311 Fed.Appx. at 757).

For the reasons explained above, plaintifiifgument that the ALJ “failed to adequately
address” plaintiff's alleged postural limitations is without merit.

4. Whether the ALJ Erred in the Weight He
Gave to Dr. Hutchens’ Opinion
(Doc 28-1, 11 4, p. 22)

16



Plaintiff alleges that “[tlhe ALJ failed to accord adequate weight to the opinion of the
claimant’s treating physician .and Dr. Hutchens’ treatment anagress notes.” Plaintiff argues
that “[e]Jven with the conflict in the electranrecords, Dr. Hutchens’ opinion was still entitled to
the ‘greatest weight’ based on his treatment and eradion . . . . for the year prior to rendering his
opinion.” Plaintiff invites the court to “[s]ee the Adfavit of Dr Hutchens . . . to explain the conflict
created in the electronic records(Doc. 28-1, p. 22)

Under the standard commonly called the “treating physician rule,” the ALJ is required to
give a treating source’s opinion “controlling weiglittwo conditions are met: the opinion “is
well-supported by medically acceptable clinical and laboratory diagnostic techniques”; and the
opinion “is not inconsistent with the other substantial evidence in [the] case régaythéart 710
F.3d at 376 (quoting 20 C.F.R. 8§ 404.1527(c)(Bpwever, the ALJ “is not bound by a treating
physician’s opinions, especially when thereuisstantial medical evidence to the contra@Litlip
v. Sec’y of Health and Human Sen2$ F.3d 284, 287 {6Cir. 1994). If the Commissioner does
not give a treating-source opinion controlling weight, then the opinion is weighed based on the
length, frequency, nature, and extent of the treatmedationship, as well as the treating source’s
area of specialty and the degree to which the opigieonsistent with the record as a whole and

is supported by relevant evidenceGayheart 710 F.3d at 376 (citing 20 C.F.R. 88

®  The “conflict” to which plaintiff refers is address@ Dr. Hutchens’ October 14, 2018 affidavit in which

Dr. Hutchens states:

| have noted that the electronic part of Mr. Hinson’s R©S, Muscoskeletory

and Neurologig is not accurate or consistent with my findings as to Mr. Hinson’s
conditions or my treatment of him. This is a record keeping problem found in
switching to our electronic system and will be corrected. My accurate findings of
Mr. Hinson’s condition can be found in my progress notes, my diagnosis of his
conditions and my prescribed treatment.

(Doc. 25-1, p. 506)(bold added) The affidavit was etestd-plus months after the ALJ entered his unfavorable
decision. The text in bold above establishes the limits of this claim of error.
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404.1527(c)(2)-(6)).

As previously noted above at p. 10, the ALJ is required to provide “good reasons” for
discounting the weight given to a treating-source opini@ayhearf 710 F.3d at 376 (citing 20
C.F.R. 8404.1527(c)(2)). These reasons must be “supported by the evidence in the case record, and
must be sufficiently specific to make clear tty@subsequent reviewers the weight the adjudicator
gave to the treating source's medical opinion and the reasons for that weaytt€art 710 F.3d
at 376 (quoting SSR 96-2p, 1996 \8T4188 at *5 (SSA)). A treatg physician’s opinion may be
given little weight if it is unsupported by sufficient clinical findings and is inconsistent with the rest
of the evidenceMorr v. Comm’s of Soc. Seé16 Fed.Appx. 210, 211 {&ir. 2015)(citingBogle
v. Sullivan 998 F.2d 342, 347-48'{&Cir. 1993)).

The ALJ explained why he gave Dr. Hutches@nion “little weight” in the excerpts from
the decision quoted below.

In terms of the claimant’s allegback and leg pain, he testified that
his primary care physician, Zachary Hutchens, M.D., prescribes
Trazadone, gagapentin, and hydrocodone. (Ex. 6FOfge visit
notes show ongoing treatment for chronic pain; however, they
also routinely note no negative side effects from medication;
normal musculoskeletal examinations; and normal neurological
examinations. Dr. Hutchens did not order physical therapy;
objective testing such as nerve conduction studies or MRI’s; or
referrals to specialists such a[sheurologist or orthopedist. The
claimant has not had any surgical procedures on his back and has
not had any emergency room visitslue to exacerbations of pain.

On December 28, 2014, Dr. Hutchens wrote a medical source
statement saying that the claimaath only work two hours per day.

He can occasionally lift ten pounds and frequently lift ten pounds.
He can frequently perform fine and gross manipulation. He can
occasionally raise his bilateral arms over shoulder level. He can
occasionally work around dangerous equipment and tolerate dust,
smoke, or fumes. He would freently need to elevate his legs
during an eight-hour workday andould need to take frequent,
unscheduled breaks. This opinion is given little weight because it is
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not consistent with the record as a whole.
(Doc. 25-1, pp. 31-32)(bold added) The textold on the preceding page constitutes “good
reason” for giving Dr. Hutchens’ opinion “little weight.” The next question is whether that
reasoning is supported by substantial evidence.

Comparing the text in bold on the precedpape with Dr. Hutchens’s progress notes
discussed above at pp. 3-6, reveals that thesAddalysis of those progress notes was spot on in
its interpretation of those records. As notbdwe at p. 19, however, plaintiff invites the court’s
attention to Dr. Hutchens’ affidavit first submitted to the Appeals Courgjl;new evidence,” in
an effort to cast the record in a different light.

The Sixth Circuit “has repeatedly held tleaidence submitted todtAppeals Council after
the ALJ’s decision cannot be considered partthefrecord for purposes of substantial evidence
review.” Foster, 279 F.3d at 357 (citinGline v. Comm’r of Soc. Se®6 F.3d 146, 148 {&Cir.
1996). The court may, however, remand such maitater “Sentence Six” of 8§ 405(g) “but only
upon a showing that there is new evidence whighaterial and that #re is good cause for the
failure to incorporate such evidence into the re@oprior proceeding . . ..” Evidence is “new”
if it did not exist at the time ahe administrative proceeding, and “exdal” if there is a reasonable
probability that a different reuwould have been reached if introduced at the proceeding.
Ferguson v. Comm’r of Soc. Se828 F.3d 269, 276 {&Cir. 2010). “Good cause” is demonstrated
by “a reasonable justification for the failure to acquand present the evidence for inclusion in the
hearing before the ALJ.Foster, 269 F.3d at 357. The Sixth Circuit takes “a harder line on the
good cause test” and thus requires that the claimant “give a valid reason for his failure to obtain
evidence prior to the hearingCourter v. Comm’r of Soc. Sed79 Fed.Appx. 713, 7251 &ir.
2012)(quotingQliver v. Sec’y of Health & Hum. Sery804 F.2d 964, 966 {6Cir. 1986)).

The alleged “new evidence” described abavp. 17 n. 9 is not “new.” As shown above
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at pp. 5-6, the alleged “record keeping problem” was there to be seen and corrected from June 9,
2014 to January 14, 2016, a period of more than onerathalf years. It was there to be seen and
corrected prior to and up to the &rof the hearing, and at was there to be seen and corrected at all
times before the ALJ entered his unfavorable decision.

Evidence of the alleged “record keeping problatso is not material because there is not
a reasonable probability that the Commissioner would have decided the matter in plaintiff's favor
had Dr. Hutchens’ affidavit been considered. @Heged errors pertain to plaintiff's subjective
representations in the records. The law is firedtablished that “an ALJ is not required to accept
a claimant’s subjective complaints . . .See20 C.F.R. § 404.1529(a)pnes 336 F.3d at 47Gee
also Joseph v. Comm’r of Soc. S&&.1 Fed.Appx. 306, 312'(&ir. 2018).

Finally, plaintiff cannot demonstrate “good cauf® the failure to present evidence of the
alleged “problem” before the ALJ entered hexigion. As shown above at p. 2, attorney Vander
Horst represented plaintiff at the April 25, 2016 egand at all times subsequent to the hearing.
The record shows that the ALIdussed the conflict in the receralt issue at length with counsel
at the hearing, that the ALJ advised counsel the wagn plaintiff to make the ALJ aware of any
medical records pertaining to his alleged disaghitind that the ALJ informed counsel he “hopel[d]”
to enter his decision within “about six weekd'the hearing (Doc. 25-1, pp. 62-65, 95). However,
the record shows that counsel dat have Dr. Hutchens execute the affidavit at issue until October
14, 2016, five-plus months after the hearing. horg counsel had ample time to obtain and submit
Dr. Hutchens’ affidavit before the decision entered but he failed to do so. Mistakes made by
counsel do not constitute “good cause “ for purposes of remand under “SentencgegiXline,

96 F.3d at 149%ee also Taylor v. Comm’r of Soc. $d8. Fed.Appx. 941, 942-43%&ir. 2002).
As shown above, plaintiff cannot satisfy any prthe three-part test necessary to warrant

a “Sentence Six” remand with respect to theged “record keeping problem” that Dr. Hutchens
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refers to in his affidavit. That said, the undgn&d turns his attention to whether the ALJ’s decision
to give “little weight” to Dr. Hutchens’ opinion is supporteddiyer substantial evidence.

As discussed above at p. 3, plaintiff underwent a CT scan at St. Thomas Hickman on
February 6, 2014. Dr. Friday noted in his chogy report that plaintiff exhibited “[m]arked
degenerative changed of the thoracolumbar spine,” which Dr. Durakiewicz clarified as being “mild”
after reviewing plaintiff's “records in [the] diology department.” The St. Thomas Hickman CT
scan does not support Dr. Hutchens’ MSS and, as such, constitutes other substantial evidence in
support of the ALJ’s decision to give Dr. Hutdlsés opinion “little weight.” As discussed above
at p. 4, plaintiff was examinetbnsultively by Dr. Rinehart pursuant to which examination Dr.
Rinehart opined that plaintiff‘should be able i stand, lift, and walk six to eight hours total in
an eight-hour workday.’Dr. Rinehart’s report does not suppbr. Hutchens’ MSS and, as such,
constitutes other substantial evidence in suppdiecALJ’s decision to give Dr. Hutchens’ opinion
“little weight.” Finally, Drs. Walker and Cohn bodpined that plaintiff was able to perform the full
range of medium work, and that plaintiff had pastural limitations. The reports of Drs. Walker
and Cohn do not support Dr. HutcheM$S and, as such, they constitute other substantial evidence
in support of the ALJ’s decision to give Dr. Hutchens’ opinion little weight.

As shown above, the ALJdecision to give Dr. Hutchens’ opinion “little weight” is
supported by substantial evidence. As shown ghgaatiff also is not entitled to remand under
“Sentence Six” of 8 405(g). Accordingly, pléffis fourth claim of error is without merit.

5. Whether The Record Lacks Sufficient
Clarity to Warrant Remand
(Doc. 28-1, 15, p. 22)

Plaintiff's fifth and final claim of error igjuoted below in its entirety for convenience of

reference:
Several courts have held that a remand is required when the record is
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in such a state that it cannbe properly reviewed on appeal.
Because of the internal conflicts tine analysis of Social Security
consultants, Dr. Joslin’s analysise ALJ’s factual errors and failure
to comply with SSR 82-62, this is piaularly true in this case. See,

Simpsonsuprg p. 13.
Although plaintiff does not say so specifically,istapparent from the excerpt above, and his
comment in the statement of the case (X&:1, pp. 1-2), that he is seeking remand under
“Sentence Four” of 8 405(g) relying on having prevéhd@ one or more of his other claims of error.
As shown above, plaintiff is not gthed to relief on any of his otherasms of error. Consequently,
plaintiff's demand for remand under “Sentence Four” of § 405(g) is without merit.

V. CONCLUSION
AND
RECOMMENDATION

For the reasons explained herein, the undersiBE€tOMMENDS that plaintiff’s motion
for judgment on the administrative record (Doc. 28DE&IED and the Commissioner’s decision
AFFIRMED . The parties have fourteel?) days of being served wighcopy of this R&R to serve
and file written objections to the findingadarecommendation proposed herein. A party shall
respond to the objecting party’s objections to this R&R within fourteen (14) days after being served
with a copy thereof. Failure tdd specific objections within fourés (14) days of receipt of this
R&R may constitute a waiver of further appedlhomas v. Armn474 U.S. 140, 149, 15%h’g
denied 474 U.S. 111 (1986%ee Berry v. Warden, Southern Ohio Correctional Facii#2 F.3d
329, 335 (8 Cir. 2017).

ENTERED this 27" day of February, 20109.

[s/ Joe B. Brown
Joe B. Brown
United States Magistrate Judge
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